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PREFACE: 


I nave for a long time noticed that the Courts, and, to 
some extent, even the Legislature, of one country do not 
derive that assistance from the deliberations and declarations 
of eminent Jurists and Judges in other countries to which 
their high judicial value entitles them ; and lawyers in every 
country often devote their time and energies to the discus- 
sion and determination of questions that have been already 
most fully debated and elucidated in others. Enact- 
ments are thus sometimes made, and cases frequently dis- 
posed of in one country in accordance with principles 
which are there regarded as indisputable, but which are 
not only in direct conflict with those recognized and acted 
npon elsewhere, but have themselves, in some instances, 
after a long trial, been found inconsistent with the proper 
udministration ot justice, and deliberately abrogated or 
tacitly relinquished as unsound. Decisions of English 
courts are, no doubt, often relied upon in this country, 
and sometimes cited even in British Colonies and the 
United States, but the decisions in the latter are seldom 
referred toin the English Courts, and are hardly known 
in this country. Again, decisions of even the highest 
Indian Courts appear to be unknown in England and are 
absolutely so in the United States, although the Indian 
Law is now composed, to a great extent, of Codes that are 
mostly based on the case-law of England and not seldom 
derive their inspiration even from the Codes of Louisiana or 
of other States in America. [sven the non-statutory law of 
India is, in the name of the principles of justice, equity, 
and good conscience, taken almost entirely from general 
principles declared and established by English courts; the 
analogies of the English law affording the most accessible and 
convenient, if not, in every case, the safest and best guide 
to the courts in this country. The British Indian system 
of jurisprudence has now, no doubt, acquired a consistency 
sufficient to be able to stand alone, and is not under an 
absolute necessity of borrowing from Englisl or American 
precedents; but some of its departments, for example, 
that of torts, are still very meagre, and may, with 
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advantage, enrich themselves with principles and illus- 
trations from foreign sources. Besides on account of 
the common origin of the’ Indian, the American and 
the modern English systems of jurisprudence, one always 
readily lends itself to the illustration of the others upon 
any legal topic, and no system can be so complete as not 
to be all the better for some help from ether systems of 
independent and similar growth. A more frequent refer- 
ence to, and the use of, the labours of those engaged in 
the same work is always conducive to a better accomplish- 
ment of that work; and this is especially so in regard to 
sciences, that are naturally based on a generalization 
not only of facts but of general rules and_ principles. 
Differences of religion, manners, habits and customs, whe- 
ther due to physical, climatic, or other less permanent 
causes, after all cover only a very limited area of man’s 
nature and life, which in most respects are everywhere 
the same, subject to same impulses, same springs of thought 
and action, and with same tendencies for forbearance and 
inaction, and on which all science relating to man asa 
social being must be based, and all jurisprudence and 
legislation must finally rest. A better knowledge of the 
laws and judicial principles of different countries cannot 
therefore tail to conduce materially to the advancement 
of the science of true jurisprudence and the simplification 
and assimilation of legislation in civilized countries, an 
object that has acquired particular importance for the 
proper admivistration of justice in the modern days of 
licreasing mutual intercourse of foreigners, and is engag- 
ing the attention of jurists and practical statesmen as well 
as of incessant International Conferences and Congresses, 
both in Europe and America. Nor is a knowledge of 
the laws of other countries of less importance for ordinary 
domestic administration of justice. Where, and so far as, 
law has not been codified, the value of such knowledge for 
that purpose cannot be over-cstimated ; and in these 
days of physical and social progress, what country has or 
can have a complete code providing for all the exigencies 
and possible requirements of al] its people, But even 
where law is codified, a knowledge of the general 
principles followed, and of interpretation and construction 
of similar enactments adopted in other countries, is of 
considerable use in helping and relieving the labours of 
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judges and lawyers, especially when the language of any 
enactment is indistinct or ambiguous, or adecision has tobe 
given in regard to cases which do not clearly fall within it. 


An important object of this work is to practically 
illustrate the great advantage accruing to the municipal 
law of every country, both in regard to its develupment 
and practical application, by a familiar acquaintance on the 
part of those concerned in its administration with the 
corresponding principles recognized and acted upon in 
other countries, an advantage not restricted to any parti- 
cular branch of law and extending even to the codified 
branches of it. The doctrine of res judicata in its applica- 
tien to civil proceedings has been selected to form the 
subject of this work on account of its practical importance 
and unusual difficulty, It has been formally enacted in 
British India, but the enactment is incomplete and not free 
from obscurity, and as observed by Sir Whitley Stokes, to 
whom it owes a great deal of its present form, the doctrine 
of res judicata “is a subject of which the importance in a 
country inhabited by a litigious population is only equalled 
by the difficulty of dealing with it clearly, concisely and 
accurately in a legislative enactment.” Indeed nothing so 
fairly demonstrates the persistence of litigants as their con- 
stant efforts to escape the consequences of prior judgments. 
Scarcely a month passes in which it does not become 
necessary in some Court of last resort in this country to 
determine the conclusive effect as a bar or an estoppel of 
some prior judgment. A glance at the authorized Reports 
of the Indian Courts will show that there are but few 
particular doctrines that have more frequently engaged the 
attention of the Courts than the question of res judicata. 
Starting from a maxim couched in half a dozen words, 
elaborate rules have developed out of the multiplicity 
of controversies coming before the Courts with a thousand 
minute shades of difference, * until by perpetual classifica- 
tion and sub-division, the jurisprudence of the subject has 
obtained a breadth, a depth, and a closeness of texture, 
which would seem to promise an immediate precedent for 
the decision of any imaginable case.” Midst this general 
symmetry there is a real conflict of opinion in regard to some 
of the constituents of the doctrine, leading to a correspond- 
ing conflict as to the construction of the various clauses 
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of the rule as enacted by the Indian Legislature. In such 
cases | have not refrained from expressing my own opinion, 
though ‘ dogmatic assertions and arrogant opinions have 
no proper place in the law,” and “to find judges of 
eminence differing upon nearly every question, is enough to 
shake one’s confidence in his own infallibility.” In some 
cases, the labyrinthal confusion of conflicting decisions 1s, 
however, merely apparent, and due rather to the ‘* infinite 
variety exhibited in the facts of the different cases and 
the necessity of making nice discriminations in the princi- 
ples to be applied.’”? And while the case-law relating to 
the subject is voluminous, no attempt has hitherto been 
made, at least, in India or England, to reconcile the con- 
flicting decisions, or to treat the subject systematically 
with a due regard either to the ultimate basis of the rule, 
or tothe ‘various distinctivhs, ramifications, modifica- 
tions, exceptions and diverse bearings” thereof. 


To supply this desideratum is the other main object 
of this work. An attempt has been made throughout 1 to 
preserve an orderly and scientific arrangement. After 
giving a general conception of the doctrine of res judicata 
in the first Chapter, the various guestions arising in con- 
nection with the * matter in issue,’ the ‘decision,’ and the 
‘parties’ are treated in the second, third and fourth Chap- 
ters respectively. The subject of the jurisdiction of 
Courts is an essential constituent of the doctrine of res 
judicata, and is treated at length in the next three Chapters. 
The subjects of judgments in rem and of foreign judg- 
ments are treated in the eighth and ninth Chapters. ‘l’o 
make the work complete, the doctrines of bar by suit, of 
lis pendens, of bar by jointness, of merger, and other 
cognate matters have been discussed in the last three 
Chapters. The legal literature on these subjects, both in 
India and England, is extremely scanty, there not being 
in fact a single work in either country devoted exclusively 
to any of them. 


This work, to a great extent, presents the law by * way 
of a review of the cases vupou a statement of their facts,” 
the principal decisions on the various points in India and 
England being grouped under the respective clauses of the- 
[ndian rule of res judicata bearing on those points. In fact, 
these decisions may be said to form the ground-work of the 
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treatise, altogether about four thousand being cited, and of 
the published cases only those omitted from reference, the 
facts of which as stated in the reports cannot warrant any 
inference in regard to any disputed principle or specific pro- 
position of law. Nor has the valuable help to be derived 
from English text-books beenignored. Frequent reference 
has accordingly been made to the note to the Duchess of 
King ston’s Case contained in Smith’s Leading Cases, to the 
works of Mr. Pigott on judgments and jurisdiction of foreign 
Courts, and to the various works dealing with the law of 
estoppel. In the discussion and elucidation of abstract 
general principles, help has been taken from the labours 
of Roman and French jurists, among whom special mention 
may be made of Heraldus, Tiraquellus, Strycknis, Griolet, 
Pothier, Lacombe, Moreau, and Constant, many extracts 
being given from the published works of the last four, as 
the latest works available at the time of the preparation 
of the work for press. ‘To illustrate the practical applica- 
tion of the principles, as well as to furnish a safe guide 
in cases not provided for by the rule of res judicata or 
the Indian case-law bearing on it, the principal decisions 
of the American and Federal and State Courts have also 
been referred to, the citation being made chiefly from the 
publications of the National Reporter System, and from 
the excellent series which the legal public owes to the 
labours of Mr, Freeman and his associates, and the reports 
of cases in which, being taken from the authorized State 
Reports, may be deemed as having official authority. 
Particular obligations of the author are also due to the 
excellent works of Messrs. Freeman, Black, Herman, 
Bigelow, Wells, Vanfleet, Hawes, Bennett, and other 
standard writers who have contributed so richly to 
the Jegal literature of America, In taking assistance from 
foreign decisions and foreign authors, care has been 
taken to distinguish and omit every thing based on 
special provisions of local and particular enactments, 
and to adopt and incorporate only what was based on 
general principles or on enactments similar to those in 
force in this country. 


It is hoped that this work as a repertory of a mass 
of legal learning on the subjects treated in it will not 
fail to be useful in any country, but it will be particularly 
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valuable to the legal profession in India; as the treat. 
ment of the subject, though of an extensive character, 
is mainly Indian, and, to a great extent, restricted to 
such aspects of the doctrines as have especial importance 
in this country. As the reports of the Indian decisions 
must be altogether unknown in America, as those of the 
American decisions are in India, and both are inacces- 
sible to the majority of Jawyers in England, excerpts 
from the opinions of the Courts have been freely intro- 
duced. In fact, especial care has been taken to employ 
in the enunciation of principles, and even In the statement 
of ordinary propositions of law, the ipstssima verba either 
of judges or of eminent lawyers, so that the statements 
made may carry a weight which cannot attach to the words 
of an unknown author. ‘The difficulty of this mode of 
treatment has been particularly great, since the author, 
denied all access to any public or official library, has had, 
during the actual preparation of the work for press, to rely 
entirely on the unaided resources of his own private library. 
This course has further materially added to the size of the 
book, but it is hoped it has added proportionately to its 
value also. To keep down the size however, as far ag 
practicable, references in the citations have often been 
omitted, especially when the decisions referred to had 
originally no high authority or have since ceased to have 
it, or did not support the text cited ; as their retention in 
such cases would have necessitated a discussion which, 
though sometimes interesting, could not have much prac. 
tical value at present, Incaseof references to important 
decisions which have been retained, the names of more 
authoritative or accessible reports have often been substi- 
tuted for those given in the citations; but in the table of 
cited cases references have also been given to the various 
Reports and series of Reports other than those cited in 
the body of the work, and names of leading cases printed 
in Italics. ‘l'o further increase the usefulness of the work, 
the index has been made very full. 


HUKM CHAND.~ 
Delhi, \st Apri/ 1894. 
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RES JUDICATA 


CHAPTER I. 
SNERAL View oF THE Doctrine. 


Tue doctrine of res gudicata is of universal application, 
and, in fact, ‘a fundamental concept in 
aa Pasa the organization of every jural society. ’ 
re re al ‘Justice requires that every cause should 
be once fairly tried, and public tranquillity 
demands that having been tried once, all litigation about that 
cause should he concluded for ever between those parties.” 
“Lhe maintenance of public order, the repose of society, and 
the quict of families, require that what has been definitely 
determined by competent tribunals shall be accepted as irre- 
fra able legal truth?) [fit were not for the conclusive effect 
of all such determinations, there would be no end of liti- 
gition—-and no security for any person; the rights of parties 
would be juvolved inp endless confusion, and great injustice 
often done ander cover of law; while the Courts, stripped of 
their most efficient powers, would become little more than 
advisory bodies; and thus the most important function of Gov- 
ermment—that of ascertaining and enforcing rights—would go 
unfulfilled.’ 

From the earliest times, therefore, the Courts have fol- 
lowed and acted upon the rule of the conclusiveness of judg- 
ments—the rale under which a judgment in a suit on any 
point is conclusive as to that point in every subsequent suit 
hetween persons who were parties to the former suit, under 
which they “ cannot canvas the same question again in another 
action, although perhaps some objection or argument might 
have been urged upon the first trial which would have led to a 
different Judgment, and was not urged.’ Kven the dis- 
covery at the time of the subsequent suit, of evidence whioh 
Was not forthcoming at the tine of the former guit, will not 
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avoid the bar of res judicata, and a judgment-debtor cannot 
collaterally impeach the judgment even by written receipts for 
payment which have been since discovered:+ ‘‘ Sud specie 
novorum instrumentorum postea repertorum ‘es judicata 
restaurart exemplo quare est.” 


2. The term res judicata is derived from the Roman law, 
and, in its most obvious and general mean- 
ing, it signified at Rome, as it signifies in 
England and in America, that a matter in 
dispute had been considered and settled by a competent court 
of justice. A judgment of a Court among the Romans always 
operated as a novation of the original cause of action, which 
was deemed to merge in it, and of which it was said, tran- 
sitin rem judicatum. This effect did not attach, however, to 
the judgments of the Preetor’s Court, which were regarded as 
Foreign judgments, but allowed to be pleaded by way of con- 
fession and avuidance ayainst a claim on the original cause of 
action; and by the time of Justinian, this plea came to be used 
to repel all the claims adjudged by the judicial tribunals, 
Every judgment was allowed a conclusive effect on the ground, 
Res judicata pro veritate acctpitur ; and so conclusive was the 
effect that it was said, “ res pudicata fuctt ex albo nigrnm, ex 
nigro album, ex curvo rectum, ex rectocuryum.”’ It was neces- 
sary that the subject-matter of the former litigation should be the 
same as in the new suit, and the parties the same and litigating 
in the same character, except that the judgment was available 
by or against those also who might have succeeded as privies to 
the rights of the parties in the former suit. Tie conclusiveness 
of the judgment extended to every point necessarily decided ; 
and it was not necessary that the former cause of action should 
have been the same as the second, except when that cause of action 
was itself the eubject of dispute, it being ordinarily considered 
enough that the matter in dispute in the two suits was the same. 
The details of the doctrine as recognized among the Romans need 
nut be explained here. Jnterest reipublice ut sit finis litium 
was an ordinary principle of Roman jurisprudence, though the 
doctrine of res judicata may be more immediately based on the 
equally well-known maxim, ‘‘ nemo debet bis vexart pro eadem 
causa.’> These maxims, having stuod the test of centuries, 
still retain their original place in the jurisprudence of every 
civilized country of to-day. Lord Coke, in a note to Ferrer’s 


Roman notion of the 
doctrine. 
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case, observed that it had been well said, ‘interest reipudlice ut 
sit finis litium—other wise great oppression might be done under 
colour and pretence of law.” Lord Blackburn, in Lockyer y. 
Ferryman,® refers to both these bases of the doctrine, though 
the doctrine, as recognised in English jurisprudence, is 
not, as in the Continental Countries of Europe,* taken 
directly from the Roman Law. 


3. The doctrine of res judicata has long been recognized 
in England with greater or less distinctness, 
‘The rule of the ancient Common Law,” 
Bowen, L. J., said in Brunsden v. Hum- 
phrey,’ ‘is, that where one is barred in any action real or 
personal by judgment, demurer, confession or verdict, he is 
barred as to that or the like action of the like nature for the same 
thing for ever.’ The rule has been enunciated in England, as 
observed by their Lordships of the Privy Council, in the case 
of Soorjo Monee Dayee v. Suddanund,® in ‘a series of 
eases with which the profession is familiar, It has probably 
never been better laid down than in... . . Gregory 
v. Molesworth,? in which Lord Hardwicke held, that where 
a question was necessarily decided in effect, though not in 
express terms, between parties to the suit, they could not raise the 
same question as between themselves in any other suit in any 
other form; and that decision has been followed by a long 
course of decisions, the greater part of ‘which will be found 
noticed in the very able notes’® of Mr. Smith to the case 
of the Duchess of Kingston.” It is, in fact, the rule -as laid 
down in the Duchess of Kingston’s case that has acquired 
an authoritative character in every country that has adop- 
ted or followed English jurisprudence. In that case, 
Sir William De Grey, C. J., delivering the unanimous 
opinion of the Judges present, stated the rule in the 
following terms:—‘* From the variety of cases relative to 
judgments being given in evidence in civil suits, these two 
deductions seem to follow as generally true—first, that the judg- 
meut of a Court of concurrent jurisdiction, directly upon the 
point, is, as a plea, a bar, or as evidence, conclusive between thie 


English notion of the 
doctrine. 





@The French Civil Code, Art. 1351, thus provides that Chose Jugée has place only with 
regard to the object of the judgment, and requires that the matter demanded be the same, 
the demand be founded upon the same cause, and formed by and against the same parties 
in the same capacity. 
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same parties, upon the same matter, directly in question in 
another Court; secondly, that the judgment of a Court of 
exclusive jurisdiction, directly upon the poiut,is, im like manner, 
conclusive npon the same matter, between the same parties, 
coming incidentally 1 Wn question In another Court for a different 
purpose ; but neither the } judgment of a concurrent or exclusive 
jurisdiction is evidence of anv matter which came collaterally 
‘In question, thoagh within their jurisdiction; nor of anv matter 
incidentally copnizable, nor of any matter fo be iuferred by 
argumeut from “the judgment.” 


Some vears ne in Outram ve Morewood™ Lord Eellen- 
borough, CG. J. said: A recovery In any one sit Upon issue 
joined on matter of tithe is equally conclusive upou the sulject- 
matter of such tithe: and ao fiudine upon nthe tn trespass not 
only operates as a bar to the fits recovery Of damages for ia 
trespass fonnded on the same injury. bat also operates by way 
of estoppel to any aetion for an ee to the same supposed 


rioht of possession ~ oe) ])060Aneh tas not othe LCCOVETN , but 
ihe Matfer alle ae “] ny the par IV, anil Hypo WW hich the recove ry 
proceeds, whieh ereates the estoppel othe recovery of itself in 


an oaction of trespass is only a bar to the future recovery of 
damages for the same injury: bat the estoppel precludes parties 
ani pYavies from coutending to the COMTPATY Of that point or 
thatter of dit which, having been once distine yo peutoim issue 
by them, or by those fo lait they are privy imestare or law, 
has been, on such issue joined, solemuly found aeatust ae Wie! 
4.0 The real character of the doctrine has been, ta some 
Mistaken treatment @Xfeut. thrown inte the back-eround in 
of the doctrine ing Eneland by its treatment asa braneliad the 
England as an cs- law of estopne lL, Wriebatteseanbtes only th the 
toppel, cirenmestince that both evelude comtraaie 
tory evidence, and from which i ditters chiefly in net resuiting 
fromoanouet ofa party tameself as an estap pel does, The ine 
Appropriateness of this mode of treatm the daetrine has 
often heen pated out, and ao omistake thar resalted from it 
In practice Was that itcame to be held im some eases that. the 
plea ot ros yudivnta, Undess pies aed an bar, eould not be OTVEN mn 
evidence, and was to be considered as waived like other estapie 
pels. The good sense of the Judges prevailed, however, 
and the pr postion was denied tn Its ap plication to judgments, 
as the estoppel arising from anact of the pi Ta himself is allowed 
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for the benefit of the other party which he may waive; but 
the whole community have an interest in hok ling the parties 
conclusively bound by the results of their own litigation’, Is 


The distinction between the doctrines of res qdieet and 
of estoppel was explained very clearly by Mr. Justice Mahmood 
in Sitaram v. Amir Begam.'* “That the effect of the plea 
of res gudicata,” said the learned Judye, “may, in the result, 
operate like an estoppel, by preventing a party toa litigation 
from denying the accuracy of the former adjudication, cannot 
he doubted.” But here the similarity between the two rules 
virtually ends, and it is equally clear that the ratio upon which 
the doctrine of estoppel, properly so calied, rests, is distinguish. 
able from that apon which the plea of res judicata is founded, 
The essential features of estoppel are those which have found 
formulation in Sec. 115 of the Evidence Act, the provisions of 
which proceed upon the doctrine of equity, that le who by his 
declaration, aet, or omission has induced another to alter his 
position, shall not be allowed to turn roand and take advantage 
of such alteration of that other’s position, All the other rules 
to be fonnd in’ Chapter VIEL of the Rvidence Act, relating to 
the estoppel ef tenant, or of acceptors of bills of exchange, 
hailees or lieensees, proceed. upon the same fundamental 
principles. On the other hand, the rule of res gudicata does 
Hot owe its origin to any such priuciple, but ts founded upon 
the maxim, nemo debet bis vexart pro und et eadem causa—a 
waxim: which is itself an outcome of the wider maxim, trferest 
reipublice ut sit finis litium. The principle of estoppel, as 
[ have already said, proceeds upon different grounds, and I 
think the framers of the Indian Codes of procedure acted upon 
correct juristic: clussification in’ dealing with the subject of 
res qudicata as appertaining to the province of procedure 
properly so called. Perhaps the shortest way to describe 


Ae KRennedy, J. oan Marsh ve Per after portage out the pernicious effeets of a eon. 
trary doctrine sags o Phe eflectofa judgmentofa Court having jurisdiction over the subject 
matter of Contlayersy between the pariics, CVen ae an catoppel, is very different from an 
estoppel areine fron the aet of the party himeelf, ing making aw deed of indenture, &c., 
Which mas orinay not be enforced at the election of the other party, because whatever 
the parties have done by compact, they may unde by the same means. but a judgment of 
aproper Court, bang the sentence or conclusion of the law, upon the facts contained waith- 
In the record. puts an end to all further tigation on aceount of the same matter, and 
becomes the law of the case, which cannot be changed or alter d, even by the consent. of 
the partes. ated is not only binding upon them, but upon the Courts and juries ever after- 
Wards, as dong ast shad remain un force and unreversed,” 
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the difference between the plea of res judicata and an estoppel 
is to say that whilst the former prohibits the Court from 
entering into an inquiry at all as to a matter already adjudicated 
upon,’ the latter prohibits a party, after the inquiry has 
alrendy been entered upon, from proving anything which 
would contradict his own previous declaration or acts to 
the prejudice of another party, who, relying upon those 
declarations or acts, altered his position. In other words, 
res judwata prohibits an inquiry tn diminc, whilst ‘an estoppel 
is only a piece of evidence. Further, the theory of res 
judicata is to presume by a conclusive presumption that the 
former adjudication declared the truth, wlulst an estoppel, 
to use the words of Lord Coke, is where a man is concluded 
by his own act or acceptance to say the truth, which means 
he is not allowed in contradiction of his former self to prove 
what he now chooses to call the truth. Thus the plea of 
res judicata proceeds upon grounds of public policy properly 
so called, whilst an estoppel is simply the appheation of equi- 
table principles between man and man, two individual parties 
to a litigation.” 


5. The substance of the rule as enunciated and recognised 
: . in England was, however, approved of and 
Adoption of — the acted upon in numerous cases by the Judges, 
English doctrine in ia : 
British India. and imported almost res tntegra, in this 
country. Long before the enactment of a 
complete Code of Civil Procedure in India it was laid down as 
a general rule, that “a Court) cannot entertain any cause 
which shall appear to have been heard and determined by any 
Judge before.’' Even after the enactment of the Civil Pro- 
cedure Code of 1859, their Lordships of the Privy Couneil 
acted expressly upon the English rule in Svorjumonee Dayce 
v. Suddanund."’" They referred to that rule with approval 
in Artshna Behari Roy v. Brojeswart'®, observing that ‘by 
the general law, where a material issue has been tried and 
determined between the same parties in a proper suit, and ina 
competent court, us to the status of one of them in relation to 
the other, it cannot, in their opinion, be again tried in another 
suit between them.” And in Ahugowlie Singh v. Hussein 
Ruz'® their Lordships observed, aa to the statement of 
the rule in the Ouchess of Kingston's case, that there was 
Fede authorities ested in Mac. Civ. Pros Ila 2&8 
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nothing ‘* technical or peculiar to the law of England in the 
rule as so stated. It was recognized by the Civil Law and it 
is perfectly consistent with Sec. 2 of the Civil Procedure Code 
of 1859.” 

6. The statement of the rule in Sec. 2, while perfectly 
consistent with that in the Duchess of 
Kingston’s case, was not identical with, and 
fell considerably short of it. Jt enacted 
only that ‘the Civil Courts shall not take 
covnizance of any suit brought on a cause of action which shall 
have been heard and determined by a Court of competent 
jurisdiction, in a former suit, between the same parties or 
between parties under whom they claim.’ It thus provided 
only for that portion of the doctrine of res judicata which 
relates to what is designated bar by judgment, and which really 
imports the bar of a suit by a judgmenton the merits in a former 
suit on the same cause of action. The Supreme Court of 
Massachusetts said in Foster v. Richard Busteed” that ‘the 
doctrine of res judicata amounts simply to this, that a cause of 
action once finally determined, without appeal, between the 
parties, on the merits, by a competent tribunal, cannot after- 
wards be litigated by new proceedings either before the same or 
any other tribunal.’? It is no doubt this aspect of the doctrine 
of res gudicata that is first recornized in the growth of juristic 
administration, but in later stages it can, only by a loose use of 
the langnage. be said to cover the whole extent of the applica- 
tion of that doctrine. 


Enactment of the rule 
of bar by judgment 
in British ludia. 


7. Section 2 left unnoticed and ignored the remaining por- 
tion of the doctrine, the portion relating to 
the bar of the trial of an issue by judg- 
ment on that issue, the portion that has 
often, though not quite correctly, been 
indicated by the expression ‘ bar by verdict.” The gist of that 
branch of the doctrine 1s that an actual decision on any matter 
directly in issue in a suit is conclusive of that issue in every 
subsequent suit brought on any cause and for any purpose or 
object. ‘This distinction has been held to be of great practical 
Importance, especially by American lawyers, and there is no 
doubt but that confusion has sometimes resulted from an 
inadvertence to it. It was explained clearly in the judgment 
of the United States Supreme Court in Cromwell v. Sac,” in 
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delivering which Mr. Justice Field,—referring to the difference 
hetween the effect of ¢ 1 judgment aga bar or estoppel agaist 
the prosecution of a ecnl action upon the same alvin ar 
demand, and its effect as an estoppel in) another action 
hetween the same parties upon a different claim) or cause of 
action, —said : In the former case the judgment, if rendered 
upon the merits, constitutes an absolute bar to a subsequent 
action. Tt isa finality as te the claim or demand in coutro- 
versy, concluding parties and those in’ privity with them, uot 
only as to every matter whieh was offered and received to sus- 
tain or defeat the elaim cor demand, but as to any other 
ndinissible matter whielr might have been offered for that 
purpose, Thos, for example, ao judgment rendered upon 
a promissory note is conclusive as to tne v alidity of the instru. 
ment and the amount due upon it, although it he subsequently 
alleged that perfect defences actually existed, of whieh no proof 
Was aa: such as forvery, want of consideration, or payment. 
If such defences were not presented im the action and established 
by competent evidence, the subsequent allegation of their 
existence is of no legal consequence, Uhe judgement is as 
conclusive, so far as future proceedings at law are concerned, 
as though the defences never existed. The tanguawe, therefore, 
Whieh ts so often used, a a judgment estops net only as to 
every ground of recovery or defence actaally pres nted im the 
action, but also as to every ground v hieh niedt have heen 
prese uted, | is strictly accurate when applicd to the demand or 
elaim in controversy, Sueh demand or chim, having passed 
Into judgment, eanuot again be brought into litigation between 
the parties in proces edings at law upon any eround whatever, 

But where the second action between the same parties is upon a 
different claim or demand, the judgment in the prior accon 
operates as an estoppel only as to those matters in issue or points 
controverted, upon the determination of which the findiug or 
verdict was rendered, In all cases, therefore, where it is sought 
to apply the estoppel of a judgment rendered pou one cause of 
action to matters arising ina suitapona different cause of action, 

the enquiry must alw avs be as tothe point or question actually iti: 
rated and determined in the original action. not what might have 
been thas lingated and determined. Only upon such matters 1s 
the judgement conclusive in another action.” Mr Black observes 
‘that the differences between the two eases are found chiefly in 
two regards, evz., as regards the identity of the subject-matter 
iw the successive sults, aud as respects the SCope of the estoppel 
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as to the matters determined hy it.’”” He even goes to the length 
of saying ‘that the two cases ate distinguished by important 
changes in the rule; in so much that they suggest a clear line of 
cleavave for the logical division of the general subject, and a prin- 
ciple for the classification of the multitude of authorities.” “ 


The first case is certainly less extensive than the second, but 
the two do not appear to be separate and independant. branches 
of the rule of res judicata, In fact, a consideration of the main 
condition of the first case that the former jadgment must have 
been on the merits and on the same cause of action, shows that 
that case is actually comprised in the second case of the conclu- 
siveness of judgment. A judgment is said to proceed upon 
the merits ‘when the very cause of action is decided upon’ 
and Mr. Black himself says,"' that a ‘judgment is upon the 
merits, when it amounts to a declaration of the Jaw as to the 
respective rights and duties of the pa rties, based upon the 
ultimate fact or state of facts disclosed by the pleadings and evi- 
dence and upon which the right of recovery depends, irrespce- 
tive of formal, technical, or dilatory objections or contentions.” 
Jt is clear therefore that a judgement in a suit will bar another 
suit only when the latter is based on the same point on which 
the former was based and which was decided in that former suit, 
and this is exactly the enunciation of the rule of bar by 
verdict or conclusiveness of judgment. This is further evident 
from ‘the fact that a judgement although not upen the merits, 
and therefore not conclusive im respect to the very cause of 
action, may still be final as to the precise point upon which 
the determination was based.’’7? 


8. This defect in the Rule enacted by See. 2 was made. 
Trinciple of bar by UP by the Courts continuing on general 
verdict acted upon principles to act upon the rule of the con- 
by IndianCourtson  clusiveness of judgments as to issues also. 
general principles. = Mp. Justice Malimood pointed out in 
Jamattunnissa v. Lutfunnissa, that in “Sec. 2 the principle 
of res judicata was embodied only to a limited extent; but in 
interpreting the section, the Privy Council holding that, apart 
from legislative enactinent, the principle of res judicata was 
an essential part of the law of procedure in every civilized 
country, applied that principle to the trial of issues as well as to 
ihe trial of suits.” During almost the last days of the authority 
72 i Jad 
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of that rule, Sir Richard Garth, C. J., in Nobo Doorga 
Dasi v. Foyz Buz," after referring to the difficulty of the 
application ‘of the law of estoppel to such cases, said: ‘* Each 
year’s rent is in itself a separate and entire cause of action, and 
ifa suit be brought for a year's rent, a Jadgment obtained in 
that suit, whatever the defence rangelit be, would seem only to 
extend to the subject-matter of the suit, and leave the land- 
lord at liberty to bring another suit for the next year’s rent, 
and the tenant at liberty to set up to that suit anv defence she 
thought proper. Butit is said, on the other hand, that in the 
former suit between the defendaut and the plaintiff, the entire 
question of what ought to be the permanent abatement of rent, 
during the whole period of the lease, was substantiadly aad 
necessarily tried and determined, and that they are neither of 
them at liberty to re-open the question. The principle upon 
which the abatement was made, the value of the land, the mea- 
surements, and other circumstances which form the materials 
upon which the Judge would estimate the amount of the 
abatement, would be applicable to oue year as well as to an- 
other, and what was a just and proper abatement for the vear 
S87] would be an equally just and: proper abatement in each 
succecding year, ‘Phere certainly appears to) be great weight 
in this reasoning. The eases of Mahima Chuidra y. Asradha 
Dasstay" and Rakhal Dass ve lira Motee Dasiz! seem very 
much in point, and we think that we ovght to act upon them, 
In one of these cases, the suit was brought by a landlord for one 
year s rent. ‘Phe answer was, the lan is rent-free, anda 
decision was passed against the landlord upon that ground. 
Another suit was afterwards brought by the landlord for an- 
other vear’s rent, and if was held that as between the parties 
it had been decided that the land was rent-fro-, and that. this 
decision was binding upon them not only for the one year, but 
fur all future years.” 


9 Other diflculties were experienced in the construction 

of the rule on account of the rather vague 

| — import of the expression ‘cause of detion’, 
peer = Which may be pronounced to be the k 
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action means and includes every fact which it is material 
to be proved tu entitle the plaintiff to succeed,” every 
fact stated as a cause of action in the plaint, every fact 
on which the plaintiff bases his title to the relief asked 
by him.” Sir M. BE. Smith, in delivering the decision of 
their Lordships of the Privy Council in Svorjomonee Dayee v. 
Sudanand,* expressed it as their opivion that ‘the term cause 
of action is to be construed with reference rather to the substance 
than to the form of action.” In Avishna Behart Roy v. Broje- 
swart,” he further expressed it as their Lordship’s opinion that 
in Sec. 2 ‘the expression cause of action cannot be taken in its 
literal aud most restricted sense.” In Chand Kaur vy. Partap 
Singh! Lord Watson in delivering their Lordships’ decision 
said, “ The cause of action has no relation whatever to the defence 
which may be set up, nor does it depend upon the character of 
the relief prayed for by the plaintiff. It refers entirely to the 
grounds set. forth in the plaint as the cause of action, or in other 
words, to the media upon which the plaintiff asks the Court 
to arrive ata conclusion in his favour.” In Maro Hari vy. 
Anpurnabat,® Mr. Justice West in delivering the judgment 
of the Bombay High Court said with reference to that expression 
of opinion, that their Lordships “would not allow a matter once 
disposed of, to be litigated again in a suit framed so as to differ 
formally from the previous one 3 and by substanee they seem to 
mean the ageregate of circumstanccs on which the former suit 
proceeded or cught to have proceeded with reference to the 
relief sought to be obtained 2...) . His (plaintiff) cause 
of action, into whatever Protean forms it may be moulded by 
the ingenuity of pleaders, is to be regarded as the same, if it 
rests on facts which are integrally connected with those upon which 
a right and infringement of the right have already been once 
asserted as a ground for the Court's interference™ . 20.4 
This is the principle involved in Lord) Westbury’s decision in 
the case of Hunter v. Stewart,’ which has been adopted in 
recent decisions of this court, but without any conscious depar- 
ture from the rule that matters naturally connected with each 
other so as to be proper for investigation together ought to be 
brought furward at the same time, and are to be considered as 
forming but a single Cause of Action.” 
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It has been often Jaid down here as well as in other coun- 
tries’ that a proper test of the identity of a cause of action is 
whether the same evidence would sustain both actions, as ** two 
causes of action are held to be the same, only when the same 
evidence will sustain both.” 

The character of the identity of cause of action, which is 
essential to the application of the plea of bar by judement, has 
been often considered by the American Courts also. «© The 
applicability of the plea,’ said the Texas Supreme Court in 
Girardin v. Dean, “depends upon the identity of the cause of 
action or matter of derence in issue, and not the identity or 
similarity of the points or grounds urged to support or maintain 
the action or matter of defence; the reasons, the theories, the 
arguments by which the contention may be supported being 
irrelevant and uot to be taken into account.” For the entity 
of the cause of action, itis not necessary that both the suits are 
related to the same subject matter.” Nor is it sufficient that 
the transactions involved in and giving rise to the two suits are 
the same; or that the same facts are used ino the second suit 
as were used in the first, for it might be that sueh facts consti. 
tuted but oae severable part of the plaintifl’s whole demand," 
Nore forfeorcis it sufficient that the two cases should have grown 
ont of the same transaction or state of luets se as ty require the 
same evidence to be produced in the second suit; for the objects 
and causes of action relating to the faet tileht be successive or 
otherwise different. The catnse of action may be diferent even 
When the relief asked is the same,” and it has been held by their 
Lordships of the Privy Council in Shankar y. Dyashankar,* 
that for the identity of tue cause of action it is not necessary 
that the relief asked in the two suits should be the same. ; 

10. Sec. 2 was therefore very considerably modified on 
The enactment in Wri. the enactment of the Civil Procedure Code 

(ish India of the of 1877; the rule of the bar by jodement 
rule of conclusive. having been replaced by that of conclu. 
ness of judgment. i veness of judgment, and the reference to 
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the identity of the cause of action replaced by that of the matter 
in issue, which as indicated above is the first essential of the 
rule of res judicata. The rule was thus enacted as Sec, 
13 in the following form :— 


‘© No Court shall try any suit or issue in which the mat- 
ter, directly and substantially in issue, has been heard and 
finally decided by a Court of competent jurisdiction, in a 
former suit between the same parties, or between partics under 
whom they or any of them claim, litigating under the same 
title. ) 


Explanation I.—The matter above referred to must, in 
the former suit, have been alleged by one party, and either 
denied ur admitted, expressly or impliedly, by the other. 


Explanation /I.—Any matter which might and ought to 
have been made ground of defence or attack in such former suit 
shall be deemed to have been a matter directly and substan- 
tially in issue in such suit. 

Explanation [1[.—Any relief claimed in the plaint, 
which is not expressly granted by the decree, shall, for the pur- 
pose of this section, be deemed to have been refused. 


Explanation 1V.—A decision is final within the meaning 
of this section, when it is such as the Court making it could 
not alter (except on review) on the application of either party 
or reconsider of its own motion. A decision hable to appeal 
may be final within the meaning of this sectiun until the appeal 
is made. 

Explanation V.—Where persons litigate bond fide in res- 
pect of a private right claimed in common for themselves and 
others, all persons interested in such right shall, for the purpose 
of this section, be deemed to claim under the persons so 
litigating. 

Explanation VJ.—Where a foreign judgment is relied on, 
the production of the judgment duly authenticated is presump- 
tive evidence that the Court which made it had competent 
jurisdiction, Unless the contrary appear on the record ; but such 


presumption may be removed by proving the want of juris- 
diction.” 


d Mr. Freeman, referring to the identities of subject-matter, of eause of action, and of 
purpose or object. says. “While a concurrence of these identifies usually Attends when one 
Cases determined by the decision in another, yet nothing: ds dndbspensable to iapart a 
conenisivecetfect toa tarmer judgment, as will be manifest by reference ty a few of the 
Teporte dd cases except cdentity of tesue on Tssties tuveolved, | 
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11. Sir Whitley Stokes, who for a long time as Secretary 
in the Legislative Department to the Gov- 
ernment of India, and later as the Legal 
_ Member of the said Government, took anim- 
portant part in drafting the section, in speaking of its 
genesis, has said, ‘ The principal clause and first ixplana- 
tion are founded on the definition in Livingstone’s Code of 
Evidence for the State of Lousiana, Sec. 192. Aes gudicata is 
whatever has been finally decided by a Court of competent 
jurisdiction—proceeding according to the forms of law—by a 
valid sentence on a matter alleged, and either denied or expressly 
or impliedly confessed by the other; and it is conclusive evidence 
of that which it decides, between the same parties or those that 
represent them, litigating for the same thing, under the same 
title and in the same quality. The second, third, fourth and 
fifth Explanations rest on decisions of English or Indian Courts. 
The sixth is taken from Livingstone’s Code just mentioned, 
Sec. 195, and should be transferred to the Evidence Act.” 


The genesis of the 
Rule. 


12. The chief alteration made by Sec, 15 is the statutory 
recognition of the principle of bar by ver- 
dict. The Select Committee in their 
Report presented with Bal IV of the Civil 
Procedure Code of 1877, said that they had 
‘Camended the section by extending it so as to provide for estop- 
pels against defendants,” and that was done apparently by 
introducing the word ‘issue.’ Other alterations in the language 
necessitated by that addition, were not made, but the rule, even 
as it stands, is quite clear and unambiguous; and Latham, J., 
observed in Rung Rav v. Sidht Mahomed,* that “under the 
words of See. 13 ‘suit or issue,’ the answer is admissible to estop 
a defendant from defence as wellas a_ plaintiff from attack.” 
In Jamattunnisa v. Lutfunnissa,"” Mr. Justice Mahmood, 
apeaking of the Section said, ‘It deals with two matters: first, 
the trial of suits, and secondly, the trial of issues, It is founded 
on a long course of judicial decisions, and especially on the dicta 
of the Privy Council, and has formulated in express terms the 
rule, which previously was only expressed in part by legislative 
enactment, that the principle of res judicata applies both to the 
trial of suits and to the trial of issues. “The distinction between 
the two things appears to me to be clear. A suit ends in a 
dismissal or a decree, in whole or in part. An issue ends in a 


The provision as to 
oxtoppel against 
defendants. 
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§.13. ESTOPPEL AGAINST DEFENDANTS, 


finding, and the rule contained in Sec. 13 goes the length of 
saying that not only is a suit which has once been tried and 
determined not again muaintainable, but an issue which hag 
once been directly and substantially raised and decided, shall 
not be litigated a second time. The reason of the maxim, 
Nemo debet bis vexart pro eadem causa seems to me to 
apply as much to the trial of issues as to the trial of suits, for 
in either case the harassment to htigants would be similar if 
matters could be reagitated after having been once duly 
adjudicated upon. ’ 


13. While this provision as to a bar by verdict, has met 

| with general approval, its extension by 

The coustructive exe Hixplanation II to the cases of mere con- 
tension of the rule . . ; 

by Explanation IL. structive verdict has been often coudemnod 

as unsuitable to this country"; but this 

is duc, to sume extent, to its beme forgotten that the said 

Explanation has not 1troduccd any novel principle, and is, in 

fact, in accordance with the rule as recogiized and acted upon in 

England and the United States. The Explanation has often 


& 
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considerate towards stuter Whe Porta part of such a@ population a we have te dent wath 
Pabisonet tantamount tea denial of justice te them  "Phese poor people aval themec}ves 
ofthe best professtonalassastaner they can get in the svfa, within wWhoels thea villages are 
situate. hut thats often poor iraederred, Gt at as meet srevune malls Wahese linbole » and to reduse relied 
teapiaintith whe mithes ain apparcotiv dust ela sumipls heeause his aenorant district 
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wisdom. In WMadammad lamas Chattar Singh sn Robert stuart Cun, acum: said— 
SPoanuetorepeat the opantom. whieh Pohave se offen oxpressed from the Beneh in other 
tases. that this ples of ree judicata ims utterty unsuited fo the creat mess ob littpaticns ot 
Thos country cand thatan sbattne the mouth ofa plamtflor defendant becwuse tag former 
sult between the same parties. or parties om the same rioht. the matter of the plea movht 
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deration by tangas beg poor Liwant a ignorance of bus gipht=.or bw his loedal pleader net 
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16 EXTENSION OF KULE TO CONSTRUCTIVE VERDICTS. 8. 18. 
been justified on principles of expediency and public policy. 
Thus Mr. Herman says: ** The plea of res judicata applies to 
every point which properly belonged to the subject in htiga- 
tion, and which the parties, exercising reasonable diligence, 
might have brought forward ut the time and determined res- 
peciing it. . . . A judgment decides every matter which 
pertains to the cause of action or the defence set up, or which 
is involved in the measure of relicf to which the cause of 
action or defence entitles the party, even though such matter 
may not. be set forth in the pleadings, so as to admit proof 
and call for an actua! decision upon it. The reason iu favour 
of this oxtent of the rule are found in the expediency and 
propricty of silencing the contentions of parties, and of ac- 
complishing the ends of justice by a single and speedy decision 
of all their rights. It is evidently proper to prescribe some 
period to controversies of this sort; and what period can be 
more fit and proper than that which affords a full and fair 
opportunity to examine and decide all their claims? This 
rule is founded on sound principle. Suitors are bound to 
prepare and present their cases in a proper manner; they 
cannot be allowed to allege their own carclessness or ignorance 
as a pround for being relieved from its consequences.” A 
defendant cannot escape from the consequences of an adverse 
judgment on the ground that be had a good defence in facet. 
and relied inconsiderately on an untenable pomt of law, and a 

laintiff is precluded from repairing his mistakes or omissions 
bs recoufse ty avother action, upless under rare and peculiar 
circumstances.” In Awe ve. MeNarry,” the Supreme 
Court of Ohio said :— “ By refusing to rcheve parties from the 
consequences of them own neglect, Wm seeks to make them 
vielant and watchful. OQnany other principle, there would be 
no end to an action, and there would be an end to all vigilanee 
and care im its preparation and tral.” This was cited with 
approval in Covington Bridge Cosy. Sargent” io which 
Ashburner, d., further said :— ‘Phe rule carimpose no hardship. 
It requires no more than a reasonable degree of vigilance and 
attention; a different course might be dangerous and often 
oppressive ; it might tend to unsettle all the determinations 
of law and open a door for infinite vexation.”’ 

Mr. Freeman explains the rule still more clearly and says, 
‘the general expression, found in the Reports,that a judgment is 
conelusive of every matter which the parties meht have htigat- 
ed in the action is nisleading. Whut 1s really meant by this 
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expression is, that a judgment is conclusive upon the issues 
tendered by the plaintiff's complaint. It may be that the 
plaintiff night have united other causes of action with that set 
out in his complaint, or that the defendant might have inter- 
posed counter-claims, cross-bills,and equitable defeioesar elther 
of the parties may have acquired new rights pending the litiga- 
tion, which might, by permission of the court, have been pleaded 
by supplemental complaint or answer, and therefore night have 
been litigated in the action, But as longas these several matters 
are not tendered as issuesin the action, they are not aflected by it. 
Whatever material allegations the plaintiff makes in his plead- 
ings he must maintain, if they are controverted, and failing to 
do so, a Judgement against him is conclusive of their falsity. 
The defendant, on his part, must controvert all these allega- 
tions which he wishes to gainsay, and failing to do so, their 
truth is incontestably estab lished as against him. Ue cannot by 
failing to deny any of them, or if he denies them, by failing to 
offer evidence. to controvert that offered by plaintiff in’ sup- 
port of any of them, suecessfully claim that it has not been 
litigated aud determined against him. In other words, neither 
party can decline to meet an issue tendered by the other, and 
then maintain that it has not become res judicata. The 
plaintiff must support all the issues necessary to maintain 
his cause of action. The defendant must bring forward all the 
defences which he has to the cause of action asserted in the 
palaintif’s pleadings at the time they were filed. In this 
sense 1s it true that a judgment is conclusive of every matter 
which might have been litigated and decided in the action. 
But the plaintiff is under no obligation to tender issues not 
necessary to support his cause of action, nor is the defendant 
required to meet issues not tendered by plamtiff; and if, after 
the defendant has fully met all the issues tendered by plaintiff, 
there is any matter not admissible in evidence under the 
pleadings, it is generally not concluded by the judgment, though 
the parties might by different picadines have made it an issue 
in the action and had it determined.’ 


Field, J., in delivering the Judgment of the Court in Crom- 
well v. Sac, said: “On principle a point not in litigation 
in one action cannot be received as conclusively settled in any 
subsequent action upou u different cause, because it might have 
been determined in the first action. Various considerations, 
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other than the actual ments, may govern a party in bringing 
forward grounds of recovery or defence, im one action, which 
may not exist In another action upon a different demand, such 
as the smallnues. of the amount or the value of the property in 
controversy, the difficulty of obtaining the necessary evidence, 
the expense of the litigation, and his own situation at the time. 
A party acting upon considerations like these ought not to be 
precluded from contesting in a subsequent action other demands 
arising out of thesame transaction, .. . The language of the 
Vieewe-Chancellor in the case ai /Lendersen v. flenderson** is 
sometimes cited as expressing a diflercut: opimion, but upon 
examining the facts of that case, it will appear that the language 
used in uo respect couflicrs with the doctrine we have stated. 
Joe) Phere ds nothing in this language applied to the facts 
of the ease, which cives support to the doctrine that whenever 
Im one action a party might have brought forward a particular 
vround of recovery or defence, aud neglected to do so, he is in 
astbscyuent sar between the same parties upon a different 
enuse of aetion poecluded from availing himseifof such erouad.” 
There is nothing im these remarks to mdicate that a deeision im 
any atten that not only night, but ought to have been urged 
ina former suit will not be res judicata in regard to that matter 
Ina subsequent sat. The rate as extended by Explanation 
Hl. dloes not go heyond the above statement of it, and ex- 
pres-ly enacts that ats only the matter thatougAéé to have been 
made ao cround of attack or defence in the former suit that 
shall be deemed to have been in issue in that suit. 


Th Anoties material alteration saade by See. T3owas the 
express catension oof the doctrine of res 
Phooestacea of adieata with certaiu limitations to Foreion 
the rule too foretem o. dy oe . = 
judgments. : pudwments, the limitations being enacted by 
See. Lb which ia the Civil Procedure Code 
of TSs® stacds as follows :— 
“No foreen judgment -nall operate asa bar to a suit in 
British budia— 
(2) tat has pot been etven on the merits of the case : 
(f) if itappears on the face of the proceedings to be found- 
ed oon ano imeorreet View oof international daw 
orofanyv daw in fores to British India : 
Ce} if itis an the opinion cf the Court before which it is 
produced contrary to matiural justice ; 
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(d) if it has been obtamed by fraud: 


(e) if it sustains a clanm founded on a breach of any law 
in force in British India. 


The operation of the rule has siuec been restricted to only 
a few Courts by a proviso added to the seetion by Act VET of 
1888, providing that “ where a suitis tustttuted in’ British 
India on the judgment of any Foreign Court tn Asia or Africa, 
except a Court of Record established hy Letters Patent of Her 
Majesty or any predecessor of ther Majesty ora Supreme Con- 
sular Court established by an order of Her Majesty in Council, 
the Court in which the suit is mstituted shall uot be precluded 
from inquiry into the merits of the case tm which the judemeut 
was passed.” ‘The extension of the doctrine of res judicata, 
which in) strict law applies only to domestic Courts, is) from 
motives of comity and policy reeegnised, with some limitations, 
in almost every civilized country: and had been lone before 
the Code of 1877, accepted and acted upon by the Courts in 
British India. 


lo. Inthe rule of res gudreata as enacted in (877, only 
‘Vineudiment ac ie WO alterations have since heeu made, and 
the matter inoisne  Uhey are toa reat extent of a verbal cha 
having been sodirect-  racter. The Select Consmittee in thetr Report 
ly and substantially presented with the bill, finally enacted as 
in the former sult. ree ‘ ann 
the Civil Procedure Code of 1577 observed, 
that they had provided “ that in the former suit the matter in 
issue must have been not only substantially but directly in 
issuc.” Grammatically, however, the words ‘direetly ? and) ‘sub- 
stantially’ could not be read with the ‘iatter in issue’ in the 
former suit. The Legislature, following up their own intention, 
inserted the word ‘directly’ in co rea - to qualify 
that expression in regard to the former suit. y Act XII of 
1879, both the words were introduced into ic "wody of the 
section itself so as to refer to the former suit, the Select 
Committee observing in their report that they had amended 
the section, **so as to make it clear that the Court may not 
try any suit in which the matter directly and substantially i 1 
issue, having been directly aud substantially in issue in a former 
suit, was heard and finally decided therein; but that a ecision 
on a matter collaterally in question or incidentally coguizable is 
not binding on any Court other than that which pronounced 
it.” 


a1) AMENDMENT AS TO JURISDICTION. [s. 16. 


16. The other alteration was made with a view to render it 
Amendment as to Cleat that the competency of Jurisdiction 
the jurisdiction of the equired for the rule of res yudicata in regard 
Court trying tho for- to the Court trying the former suit was as to 
mer suit over the the subsequent suitalso. This was held to be 
Bulveeauent sult the law under the Codes of 1859and 
The leading case in favour of that view is Hdun v. & | 
in which case Sir Barnes Peacock, ©. J.. treated the concurrence 
of jurisdiction as an essential part of the rule of res judicata, as 
an essential condition of the application of that rule. That de- 
cision was approved of and followed in some cases, and has since 
the enactment of the Code of 1882, been expressly approved 
of by their Lordships of the Privy Council in Raghobar Dial v. 
Singh,s?7 and in /tun Bahadur Singh v, Luchoo 
In the former case it was held that a decision 
by an Assistant Comunissioner as to the existence of the 
consideration for a bond, in a= previous suit for some 
interest due oon the bond, did not constitute res gudtcata 
Ina subsequent suit forthe amount of the bond, which was 
beyond the Assistant Commissioner's Jurisdiction, Sir Richard 
Couch in delivering their Lordships’ decision suid :— If the 
decision of the Assistant Commissioner is conclusive, he will, 
although he could not have tried the question in a suit on the 
bond, have bound the plaintithas effectually as if he had jurisdic: 
tion tu try that suit. Their Lordships think this was not in- 
tended, and that by Court of competent jurisdiction Act \ 
of I8S7¢ means ai Court which has jurisdiction over the 
matter in the subsequent suit in which the decison ts 
used as conclusive, or in other words, a Court of concurrent 
jurisdiction.” In the latter case, Sir R. P. Collier in delivering 
their Lordships’ decision said,— If this construction of the 
Jaw were not adopted, the Lowest Court in India might de- 
termine finally, aud without appeal to the High Court, the ttle 
to the greatest estate in the Indian Empire.” Yet, on account 
of the language emploved in the section, the contrary had been 
held in some cases, among which mention may be made of the 
case of Toponidhee Dhirj Gir v. Sreeputty Sahaneeputty,°: 
in which White, J., concurred in the decision, with the 
observation that he personally shared in the views of Sir Barnes 
Peacock, and if unfettered by authority would have held that 
the competency required was in respect of the subsequent suit 
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also. On account of this construction, difficulty was first 
experienced chiefly in rent suits, and the Oourts tried 
to avoid it by holding that the question of title to the property 
in respect of which rent was claimed would not be directly in 
issue in the suit. This was of course not correct, and in 1879 
a Select Committee of the Indian Legislative Council, to 
remove the difficulty, proposed to add an “ explanation 
declaring in effect that a decision in a suit for arrears. of 
rent under any local law relating to landlord and tenant, shall 
not be deemed to be res gudicata in case of suits relating to the 
title to the property in) respect of which the rent is claimed.” 
But on account of the alteration in- the section referred to 
in the preceding para. the explanation was struck off the final 
amending Bill, the Select Committee observing that “it would not 
apparently have suited any part of British India but the Lower 
Provinces.” and that “ there the Local Legislature will be able, 
if it thinks fit, to declare that a Court. trying a suit under a rent 
law, shall not be deemed by any Court trying a suit under any 
other law, as regards the title to the Ummovable property in 
respect of which the suit ts brought, a Court of competent juris- 
diction within the meaning of this section.” HKyen in 1882, it 
was proposed tu provide in the Presidency Small Cause Courts 
Act, that. ‘notwithstanding anything contained in Sec. 13, no 
decision passed under the provisions of that Act, shall, in any 
Court other than the Small Cause Court, be conclusive as_ to 
anything except the right at the time of such decision to the 
relief granted thereby, or the absence of a right at such time to 
any relicf claimed by the plaintiffand withheld by such deci- 
sion.” The proposal was dropped, however, on account. of the 
addition in Sec. 13 of the words “ coinpetent to try such subse- 
quent suit or the suit in which such issue has been subse- 
quently raised.”’ 


17. As thus amended, the section was re-enacted in the Civil 
Procedure Code of 1882 in the following 
form, which it has since retained, and 


in which it now stands on the Indian 
Statute Book :— 


‘‘ No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and sub- 
stantially in issue in a former suit between the same parties, 
or between parties under whom they or any of them claim, 
litigating under the same title, in a Court of jurisdiction com- 
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petent to try such subsequent suit or the suit in which such 
issue has been subsequently raised, and has been heard and 
finally decided by such Court. 

Explanation 7,—The matter above referred to must in 
the former suit have been alleged by one party and either de- 
nied or admitted, expressly or impliedly, by the other. 


Explanation T1.— Any matter which might and ought to 
have been made eround (yf le fe mee or atiae 4 yu such ince 
suit. shall be deemed to have been a matter directly and substan- 
tially in issue in auch suit. 

Frplanation TT. —Auy relief claimed in the plaint, 
which is not expressly orantod by the decree, shall, for the pure 
pose of this section, be di ‘med to have been refused, 


Explanation [V.—A decision is firal within the meaning 
of this section when itis such as the Court making it could not 
alter (except on review on the appheation of either party or 
reconsider of its own motion, A decision liable to appeal may 
be final within the meaminge of this” section until the appeal is 
made. 


witian Vo Where persis tigate honed fule In 
respect of a private neht claimed im common for themselves 
and others, all persons interested in such right shall, for the 
purpose of this section, be deemed to claim under the persons 
so lithvating. 


Kaplanation Vi.—Where a foreign Judement is relied 
on, the production of the judgement duly authenticated igs pre- 
sumptive evidence that the Court which made it had com pe- 
tent jurisdiction, ules the contrary appear on the record ; but 
such presumption may be removed by proviug the want of 
jurisdiction.” 


As thus enacted, the rule did not introduce any new law, 
but only put) “into the form of a Code that which was the 
stateof the law at the time.’6 In Mahomed Salim v. Nabian 
Bibs,’’ Mr. Justice Mahmood, after referring to the rule as 
enunciated in the Duchess of Aingston’s case, said ‘it has 
never been matterially altered, and [look upon See. 13 of our 
own Civil Procedure Code asa reproduction of the old rule 
of law.” 
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18. The section even in its present form is not complete or 
exhaustive of the effect. of res judicata & £ 

Incomplete charac-  «« Jt does not deal with the case of judgments 
ter of the present ar Pe oe 
pales m rem, nor with that of parties represented 

by, though not claiming under the parties to 

the former suit.” In Sitaram v. Amir Begam,*' Mr. 
Justice Mahmood, after observing that the seetion had been 
‘‘carefully framed, and has given legislative expression to one of 
those rules of law which are most difficult to formulate for purposes 
of codification? said that ‘in interpreting the language of 
that section, we cannot ignore the fundamental principles of the 
rule to which that section vives expression, unless, indeed, the 
express words of the Statute clearly contradict those principles.” 
Mr. Justice West said, in Dholabhat v. Adesang,"° that 
Sec. 13 could not be applied quite literally; a- if it could, 
the Court trving a second suit would be bound by the decision of 
a point ina first suit treated by the Court in appeal as irrelevant 
for that case, though not formally set aside.°" In Balkishan 
v. Kishanlal,’’ Mr. Justice Mahmood observed that “See. 13 
aims at enunciating the whole rule, and the aim has been sub- 
stantially achieved, though my judgement in the case of Sitaram 
v. Amir Berram, aud the judement of West, J., in Bholabhat 

v. Adesany, and the judement of Melvill, J., in Melvaru v. 
Nilvaru,” indicate illustrations of the difficulties which the 
wording of the section still leaves open to doubt.” 

19. The bar to a fresh trial or decision on account of the 
principle of res judicata is absolute, and as 
against all the parties to) the suit in which 

all parties, ee that decision was passed. In Gan Savant v. 
Narayan Dhond,'' West, J., said, “It 
follows from the leading principle of res + qudicata that the same 
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matter shall not be agitated again on the original ground so as 
to imperil the stability of the decision formerly given. ‘ Where 
there is res judicata the original cause of action is gone, and 
can only be restored by getting rid of the res judicata,’ ” 
The existence of a decree in a plaintif’s favor nay seem not to 
be a good reason for depriving him ofa right to sue, and under 
the Roman law the plea of res gudicata could be met by a re- 
plication of res secundum se judicata,” Under the English 
law also a judgment, it is said, is a bar only when it has nega- 
tived the right“’—but this holds generally only when the 
cause of action in the second suit has arisen on the same 
original right at a diflerent time from = the first, or the first 
action went off on a mere technical defect. Under the Anglo- 
Indian law it has long been recognized that a decree-holder 
must obtain satisfaction of his decree by execution, uot by an- 
other suit?! A new suit cannot be brought either on the 
original cause of action, or, save in special cases, on the decree 
in which that cause has become merged. The object of the 
Legislature has been to prevent continued litigation on the same 
grounds, and this would obviously he defeated by allowing a 
decree-holder to abstain from putting his decree in force, and 
proceed again on the same cause as before.” 


As a vencral rule, the operation of the doctrine and the 
bar by the judement must be mutual also. In Surrendernath 
v. Brojonath,’* Sir William Comer Petheram, C. J., observed 
that the test of res judtcata was mutuality. In Gnanambal vy. 
Parpathi,’° Mr. Justice Muttusami Avvar, observed that there 
could be no estuppel without mutuality. What is meant by 
an estoppel being mutual is, that the particular judgment is 
binding upon both, if obligatory upon either.*” Both the 
parties must be alike estopped by it, or it cannot be set up as 
conclusive against either. A party will not be concluded 
against his contention by a former judgment unless he could 
have used it as a protection had the judgment been the other 
way ; and conversely, no person can claim the benefit of a judg- 
ment as an estoppel upon his adversary, unless he would have 
been prejudiced by a contrary decision of the case.72 In Jamai- 
tunnisav. Lutfunnisa,’? Mr. Justice Mahmood, Said ‘a find- 
ing which conclusively binds one party must necessarily bind 
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the opposite party also, and that, but for this reciprocity, the 
rule of res judicata, far from attaining its object of putting an 
end to litigation, would only achieve. the contrary result of 
increasing litigation.” 

90. There is a conflict, however, as to whether the doce- 
trine of res judicata apphes only to a trial 
by a Court of original jurisdiction, or even 
toa disposal by an Appellate Court. A 
trial has, in a general way, been defined 

to be the formal method) of examining and adjudicating on the 
matter iu dispute between a plaintiff and a defendant ina 
Court of Law, but Sec. 13 does not throw any light as to the 
exact seuse in which the trial is barred by that seetion, The Cal- 
cutta High Courthas held in Abdul Mayd v. Jew Narain" that 
atrial by an Original Court only ts contemplated, and. that the 
Section bas no application to the disposal of an appeal; and 
that when there is no res judicata af the time of the trial of the 
original suit, the Appellate Court is bound to decide the appeal 
on the merits. In that case, A. sued J, for an account in regard 
to his share in a certain fieca transaction in which he claimed 

be a partner, and J. sued A. for rent on the ground that A. 
Was liable for it as a tenant of a portion of the ¢eca property. 
woth the suits were heard at the same time, the evidence taken 
mone suit being considered as evidence taken in the other. 
Both were decided against A. who did not appeal against the 
decree for rent, but appealed against the decree dismissing the 
suit for account, and it was held that the decision that was not 
appealed against could not operate as res judicata so as to bar 
the disposal of the appeal that was presented. The contrary 
was held, however, by a ull Bench of Allahabad High Court 
in Balkishan v. Kishanlal,®’ in which a decision of the High 
Court in a suit for rent for 1292 1°. was held to be res judicata 
ina second appeal, presented prior to that decision, im a suit 
fur rent for 1213 F. ae Justice Mahmood (with whom Sir 
John Edge, C. J., and Straight, J., concurred) said that, “the 
doctrine. so far as it relates to prohibiting the retrial of an issue, 
must refer not to the date of the conmencement of the litigation, 
but tu the time when the judge is called upon to decide the issue. 
The rule contained in Sec. 13 is not limited to the Courts of 
first instance, it, applies equally to the procedure of the first 
and second Appellate Courts by reason of Secs. 582 and 587 
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(Civil Procedure Code), respectively, and. indeed, even to mis- 
cellaneous proceedings by reason of Sec, G47." The wae 
Chief Court al-o held the same in Nur Sahannadl ve Jamun,® 
in which case the plaintifls had first sued for a declaration as 
to the invalidity of a gilt of certain: property, aud while an 
enquiry was being held into it on remand, the donor died and 
the plaintiffs brought another sit for possession of the same 
property, and the appeals in both the suits were disposed of 
by the Lower Appellate Court on the same day. The decision 
in the declaration suit had not been appealed from, and was 
therefore held to have become final aud to constitute ves pudd- 
cata in the suit for possession in which an appeal wes presented 
to the Chief Court. 
91, There is no doubt that the word ‘Ssumt in the rude 
of res gudicata is to be taken in rather an 
Character of the ut oy tensive sense. Tas a decision as to two 
of which the trial ; ‘ 
seaik le bapeeal: bonds im oa suit was held by a Full Bench 
of Allahabad Mieh Court in Sheoray vy. 
Kushinath® to he res judiwata as regards those two bonds 
Ina subsequent suit in respeet of those and other bonds. Mah- 
inood, J., said, in dis decision io the case, —° Hf the word 
‘suit’ were taken literally, tt might with some plausibility be 
contended that there ts ho rer hindi ata in rspect of any of the 
bonds. The word * suit,’ as it oceurs in See. 13. must be 
understood to mean such a matter as meht have formed the 
subject. of a separate suit independently of the special provisions 
of the Civil Procedure Code, such as See. £5. Adopting thi 
mferpretation, it is clear that the two bonds which were the 
subject of the former suit cannot be allowed to form: che subject 
of Litigation again > and the circumstance that the plameutf 
has joined them | inthe present Htiaation will not «¢ nnable him to 
vbviate the plea of res judicata.’ Proce, dings In execution of 
a decree are a partof the ‘suit’ in which the decree is passed, 
This was the view taken by their Lordships ofthe Privy Council 
in Abrdunnissa ve Amirunnisa,” though the decision in i 
ease turned on another point, tn Bupha! v. Ramkirpal,' 
Pearson, J., (with whom Straight. J., concurred) seidennall 
observed, that “ WSs edings in execution of decrees are included 
in the category of * Miscellaneous” which are expressly distin- 
guished from suits aud appeals in Sec. 647 ( Civil) Procedure 
Code). . . . It was suggested that under the provisions of 
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S. 21] EXECUTION-PROVEEDINGS ARE PART OF SUIT, on 
that section, the law of res judicata contained in Sec. 13 would 
apply to proceedings in execution of decree; but I cannot. hold 
the law of res judicata to be procedwe.” The final decision 
in the ease was reversed on appeal; and as against it, Melvall, 
J..an delivering the judenient of the Bombay Hieh Court. in 
Manju Nath v. Venkatesh Gorind®® said; We are not sure 
that we should feel constrained to put upon the word ‘suit? in 
Sec. 13 the narrow construction adopted by the Allahabad 
Hieh Court. See woof the Act, us amended by Act NIP of 
1879, deelares that an order under See, 2441s a decree; and 
the term ‘decree is defined to mean ‘the formal adjudication 
upon any rig st clauned or defence set up in a Civil Court, 
aa such adjudication, sO far as regarcs the Court: expressing 

decides the suit or appeal.’ From this. it might very 
tainly be weucd thatevery proceeding which terminates ina 
decree Cand a proceeding in execution is such a proceeding) is a 
uit: within the meaning and intention of the Code, In the case 
of Shihan Bhat v. “Fosenh Fernandez," we have pointed 
out that there may be a distinction between the term ‘suit’ 
asused in the Civil Procedure Code, and the term ‘regular 
suit? as used tn the Limitation and other Acts; and we referred 
to the decision of the Caleutta Uieh Court in /manm AJomta- 
suddin Mahomed ve Ray Koomar Das,” in which it) will be 
observed that the Full Bench of that Court in dealing with the 
question of es yudteata refused to adopt the narrow construc. 
tion Which one learued Judge wished to attach to the word ‘suv 
iv See, 2 of Act VIEL of 1850." Phedeeision in Dinkar Ballal 
v, Mart Shridhar®’ is really not against that view. Mr. Justice 
Scott's Opinion in that case was based on altogether a different 
around; and Mr. Justice Jardine, after pcinting out that “the 
subject-matter then in litigation was a different picee of land 
Which the present deed of sale ee to convey to plaintiff 
along with the piece of land now in litigation,” said ‘Tf that 
decision had been a final decision in a suit as distinguished from 
this execution proceeding, tt would have created estoppel by res 
judieata, 6 ow. The powers of the Court in execution are, 
under See. 244, concerned with questions relating to the ex- 
ecution, disc linrec or satisfaction of thedecree: that to Application 
No, $s. 0f 13°5 no provision for appeal existed + that the only pro- 
perty about which the orderts passed, isthe property attached in 
execution, Thus the determination ofthe validity of the deed was 
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only important with regard to that property ; andany inference 
to be drawn from the finding as to the ownership of other pro- 
perty not then in suit and perhaps not in dispute was merely 
incidental.”” I do not think the provisions about claims to 
attached property were intended to apply to dealing with the 
titles to other lands not in suit, If the effect of res judicata 
were to be given to the orders incidentally affecting such titles, 
the confusion so arising might do more harm than g@ood, and 
defeat both the reasons for the rule. . .  . . It would be 
absurd to allow by express words fresh litigation about the 
property formally adjudicated in the’ cxecation matter, and by 
a jural rule to prohibit anv dircet trial of the right to the other 
property about which there has been no formal “litigation, per- 
haps no dispute. ‘This consideration is) still) more important, 
as In many cases, before formal suit is brought and = the other 
property valued, itis impossible to know whether the Court 
executing the decree is competent to adjudicate on the other 
property.” 

Proceedings under the [Insolvency Sections of the Punjab 
Laws Act were held not to be a suit in Chirangi Mal," in 
which Powell, J., in delivering the judgment of a Division 
Bench ‘said :—“ The term suitis not defined by law; at the 
same time it is clear from Sec, 647 of the Code that the law 
does not necessarily consider every proceeding in which there 
are parties, evidence, argument and decision, to be a suit. 
There are clearly proceedings in a Court of Civil Jurisdiction 
other than suits and appeals. A suit is understood to be a 
‘remedial instrument of justice.” whereby the plaintiff seeks to 
recover a right or to catforee a claim ; and a proceeding by 
which a dehtar escapes pursuit for debts Which he cannot meet. 
or a creditor puts the debtor under the action of the Court for 
the administration of his assets, is more naturally described as 
a proceeding ina Court of Civil Jurisdiction than as a suit. 
. . . « “That section merely desires that the same proce- 
dure as is by law provided for suits shall, as far as possible, be 
followed in other Civil proceedings ; it does not authorize us 
to adopt the wording of sections on the mutatis mutandis 
principle.” Criminal proceedings cannot be considered a suit, 
and a decision therein cannot bar the trial of any suit or issue 


by any Civil Court.”’ Nor would an order under Act XX VIL. 
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S. 22.] BAR WILL APPLY TO ISSUES OF EVERY SORT, 7 
of 1860 bar a suit by the unsuccessful party for contesting 
the validity of a will on the basis whereof that order was 
passed, “ the prayer in the plaint to set aside the certificate 
being treated as immaterial. 

Miscellaneous Civil proceedings will be a swt, however. 
when they are treated as a sauté by the Legislature. An 
application under Sec. 63 of Act II of 1874 will thus be 
barred by a previous application by the samo person in the 
same matter under the same section or the corresponding 
section of a prior Act, on the ground that, though the 
proceedings are ofa miscellancous character, yet being 
referred to as a su7éin that section, must be treated as such 
for ‘he purposes of the rule of aes judicata.’ A decision 
tuder Sec. 8 of Act XIX of 1863 by a Collector in certain 
partition proceedings is a decision tu a suit.” 


2, As to the exact signification of the word issue, of 
which the trial will be barred by the 
Character of the application of the rule of res judicata, it 
issue of which the is provided by the Civil Procedure Code" 
trial will be bar- : . os 
od. that ‘an isstic arises when a proposition 
of law or fact which a plaintiff must 
allege in order to show a right to sue is affirmed by the one 
party and denied by the other.” The issue may therefore 
be one of law exclusively, or in regard to any fact, with 
regard to the status of an individual or to the right to any 
property, orto the question ofa descent or pedigree. 
The conclusive effect of a decision is the same whether tt 
is rendered upon a technical rule of law or on evidence, 
and whether the question Involved ‘“‘be the interpretation 
of a private contract, or the legality of an individual act, or 
the validity of a Legislative enactment.”°* Whenever the 
construction of an instrument has been judicially deter- 
mined, it must be followed in every other suit where the 
same issue arises between the same parties or between 
those in privity with them.*" Thus where the matter 
decided is the right under the language of a certain con- 
tract to take receipts on a railroad, the judgment con- 
cludes the question of the meaning of the contract in a suit 
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for subsequent bills received under the same contract," 
Speaking of the bar by a prior determination of an issue, 
Dr. Bigelow says, without any qualification, that the con- 
clusiveness includes “of course as wel] the law as the facts 
involved in the case.” ' A finding on an issue of law in- 
volved in a former suit operates as res gudirata like a find- 
ing on an issue of fact; ’ ‘‘otherwi-e,” says Dr. Bizelow,’ 
“the doctrine of res judicata would in many cases be a 
inere delusion. 


In Lorillard v. Clyde,'a finding ina prior suit as to the 
divisibility of a bond obligation payable by instalments was 
held by the New York Supreme Court to be res judicata ina 
subsequent suit for the last instalment of the bond ; Vann, 
J.,in the judgment of the court, saying :-—“ Its unity or 
divisibility was directly at issuc in the action pleaded as a 
bar, and every material question of fact or law involved in 
an issue must be regarded as determined by the final 
judgement in the action, so as not to be the subject of 
judicial investigation again in any subsequent litigation 
between thesame parties.””. In Cauhape v. Parke, the same 
court held that a judgment on the construction of byc- 
laws would be conclusive in a subsequent suit. 


The same view has been taken by the High Courts in 
India. Thasin Muhammad Rustam Ali Khan v. Muhammad 
Azamat Ali Khan’ a decision on a pure question of law 
relating to the Court’s jurisdiction in the former suit was 
held by the Punjab Chief Court to have that effect 
in a subsequent suit for the same property. Barkley, J., 
in delivering the judgment of the Court, said :—**It is not 
denied that in the previous suit the Chief Court was com- 
petent to decide whether it had jurisdiction to entertain the 
present claim or not, and as a decree had been passed in favour 
of the pluintifls, which the defendant attacked on the 
ground of want of jurisdiction in the Court, the question 
whether the Court then had jurisdiction or not clearly 
became a matter directly and substantially in issue between 
the parties, and the decision of that question has become 
final, his Court is therefore debarred by the express 
terms of Sec. 13 from trying the same question between 
the same parties in the present suit.’ Similarly, a Division 
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Bench of the Allahabad High Court held in Prundo vy, 
Jangi Nath’ that a finding as to the validity of an 
adoption in a former suit would forbid the re-opening of the 
same question ina subsequent suit between the 
parties, Tyrrell and Blair, J.J., observing “that the 
former decretal finding on the legal point, though ever 
so erroneous, would be binding on parties who did not get 
rid of it by appeal.” 

It has even been held that a decision on a point of law 
will be res judicata though it may have been founded on an 
erroneous view of the law, or a view of the Jaw which a Full 
Bench of the High Court has subsequently disapproved. 
Thus in Gowr? Koer v. -ludh Koer,® the decision in’ the 
former suit was based on the circumstance that a certam 
deed of sale as a matter of law conveyed nothing. In 
another case, a Full Bench decided against the principle on 
which that decision was based, and Sir Richard Garth, 
C.J., and Beverley, J., held in a subsequent suit between 
the parties relating to the same property, that the decision 
in the formcr suit was res judicata ; Sir Richard Garth, C. J.. 
observing that © itis nolessa res judicata, because it may have 
been founded on an erroneous view of the law, or a view of 
the law which this Court has subsequently disapproved.” 


A somewhat different view appears to have been 
taken in) Parthasaradi ve. Chinna Krishna, in’ which 
Sir Charles Turner, C. J., and Muttusami Ayyar, J., said :— 
“The respondents rely on whatis known as estoppel by 
verdict and not on estoppel by judgment. It ix contended 
on their behalf that the matter in issue and determined in 
the former suit was this—that the respondents are not 
2ntitled to erect a temple or to assemble for public worship 
within the customary ambit of the Tenkala: processions. 11. 
must be admitted that this issue was raised and decided in 
the former suit, but it was raised not as a question of fact 
but as a question oft law. . . . . The contention of 
the appellants then substantially is this—that because a 
question of law was directly or substantially in issue and 
was erroneously decided by a competent tribunal, that 
decision is conclusive as between the purties to the pro- 
ceedings in which it was pronounced, end its propriety 
cannot be questioned in any subsequent proceedings 


hE, RAV As 327, I 9T LP V Mea. yon 
BL RS tal bei, 


BAR WILE APPLY TO ESSUES OF LAW, [s. 22. 


between the same parties in which the question may again 
arise. Courts are bound to ascertain and apply the law and 
not to inake law, and it is a suggre estion repugnant to reason 
and to justice that, because a Court has erred in ascertain- 
ing the law, it is bound to repeat its error whenever the same 
question of law may arise between the same parties. Although 
considerations of convenience have established the rule that the 
final decree of a competent Court is decisive of the rights it 
declares or refuses notwithstanding it may have proceeded on 
an erroncous view of the law, aud although the same considera- 
tions have estublished the role that the determination by a 
competent Court of questions of fact directly and substantially 
in issue are binding on the parties, these considcrations do not 
suggest the expediency of compelling the Courts to refuse to 
vive effect to what they lave ascertained to be the law. The 
term estoppel by verdict tudicates that such estoppels are 
confined to questions of fact, aud no authority has been cited 
to warrant the application of the rule to the determination of 
an issue of lawl? ‘Phis decision was followed in Venku v, 
Mahalinga," in which Muttasami Avvar, J.. (with whom 
Parker, J concurred) said—* Ags to the contention that if it is 
the source of a right to insist on partition. it must likewise be 
a vahd ground “of succession to a collateral relation, [ may 
observe that it was held in Parthasaradi v Chinna Krishna, 
that the doctrine of ves pudicafi: does not necessitate a repetition 
ofan -erroy of law, Tf any, and) preclude anu enquiry into the 
sounduess of the rule of decision which was adopted ina 
previous suit save as to the precise object-matter or Immediate 
purpose of that suit.” Dr. Bigelow also says! :—* The facts 
decided in the first suit cannot be disputed. and tor the purpose 
of the conclusiveness of those faets, but no further, the law 
applied must be accepted.'- Thus iffa decree in a suit to declire 
A mortgage invalid proceed upon the constitutionality of a 
statute, the parties cannot aftersvards deny the validity of the 
statute in question, when the wortgagee attempts to foreclose." 
It could hardly be trae that they could not raise. the question 
again ina suit upon a different ~ubject-rmatter!'? This, how- 
ever, talls far short of what the Madras High Court has decided 
us correct, and which is uot supported by the decisions of any 
other High Court in India er by the practice of the Courts in 
England or America. 
19 1, LW, XL Mad. Ivs : 1S MeDumald 6. Mobil tne. Co. 69 Ala. ods. 
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CHAPTER II. 
Martrenrs in Issuzr AND THEIR IDENTITY. 


93. The first essential of the rule of res judicata is the 
Nhe matter decided Wenrtity of the matter im issue, or as 
need not have been enacted by S See. 13 of the Civil Procedure 
inissucinaprecious- Oode, the matter directly or substantially 
/y instituted suit, in issue in the subsequent suit or issue 
should have been similarly in issue in’ a former suit. Under 
Act VIEL of 1859, the word former was ‘held to refer to. the 
priority in the institution of the suits. «The question whether 
the matter has been already heard and determined,” said the 
Madras Hieh Court in Venkatadri vy. Narayya,) is to be 
decided with reference tothe state of things existing at the 
time when the Court has the matter submitted for its cogniz. 
ance. The shifting of the bar, under the Code of 1877, from 
the cognizance to the trial, and) the omission from See, 13° of 
the word Sinsntuted’? used in See. 12, show that the question 
asto Whether the suit in issne has been already heard and 
decided shall now have to be determined with refereuce to 
the state of things existing at the time of the trial, The 
word former’ would thus by no means signify more 
than ‘Sauother, and a deeision in even a subsequently 
sait) would bar the trial of a previously instituted one. 
This has actually been held) by a Beneh of three Judees of 
Allhahbabad Hieh Court in Balkishan v. Avshantal,? in which 
Malimood, J., said—* “The doctrine, so far as it relates to 
prohibiting the retrial ofan issue, must refer not to the date of 
the commencement of the litigation, but to the tme when 
the Judge is called upon todecide the issue. For even in cases 
where the Judge has commenced the trial of an issue which 
Is also an issue ina pe nding litigation, a final yudgment pro- 
nounced meanwhile in such previons Hitigation should operate 
asres gudicata preventing the Judge dealing with the latter 
ligation from adjudicating differe nly. If this is not done, the 
evil against which res qudicata aims would not be removed and 
the doctrine itsell w ould be defeated.’ This is the view held by 
the English and the American Courts also. ‘Thas Mr, Herman, 
In his Commentaries on the law of res judicata, save’ — 
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‘a prior judgment upon the same cause of action sustains the 
plea of former recovery, although the judgment is in action 
commenced subsequently to the one in which it is pleaded. It 
is not the priority in the commencement of one action that 
renders the judgment obtained therein a bar to the recovery of 
asecond judgment in another, but because the first judgment, 
when given whether in the action commenced first or last, 
extinguishes the original cause of action, and gives to the 
plaintiff, in lieu thereof, one of a higher nature.”’ The con- 
trary was held in State v. Sprkes,° but the weight of autho- 
rity is clearly in favor of the view that a Judgment in a suit 
will be binding in other suits whether commenced before or 
alter that suit.’ 


O4. It is necessary, however, that the decision must have 
been in another suit, as the doctrine of 
res judicata has no application to decisions 
in a former stage of the same suit, though 
an analogous principle applies in such cases, 
and having similar effect is sometimes spoken of as that of 
res judicata.” In Kishan Sahar vy. Aladad Khan’ Sir 
John Edge, C.J., and Tyrrell, d., in’ speaking of the binding 
eflect against a person in exccution proceedings of a decision 
Ina suit to which he was a party, but in) which he had 
not made a proper defence, said that it was a case which 
fell “within the principle of Ixplanation TL Sec. 18.” So 
also in Ramlal v. Chhabnath, Sir Johu Edge, C. J., and 
Brodhurst, J., held that a finding on an appeal by a defendant 
would be res judicata in the disposal of a subsequent appeal 
avainst the same decision by the plaintiff, and expressly observ- 
ed that the principle of res zudicata applied to such a case, but 
admitted that See. 13 had no application to it. The distinc. 
tion was clearly pointed out in Alam Atrpal y. Rup Kuara,™ 
in which Sir Barnes Peacock in delivering the decision of their 
Lordships of the Privy Council, observed, that “the binding 
force in subsequent execution proceedings of .a judgment as to 
acertain decree not having awarded mesne profits did not 
depend on Sec, 18, but upon general principles of law,” because 
‘if it were not binding, there Would be no end to litigation.” 


Matter must have 
been ino issue in 
another suit. 
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So also West, J., in Budan v. Ramchandra, said—“ lf the 
question of the judgment-debtor’s personal liability, or of the 
liability of his property geuerally to execution of the decree had 
really been determined by an adjudication in the course of the 
execution proceedings, that determination, so long as it stood 
unreversed, would, no doubt, be binding on the parties, whether 
the term res judicata properly applied to it or not.” 


25. The word ‘ matter’ includes in its signification ‘* the 
whole of the matter or matters,” as under 
A matter in issue dis- the General Clauses Act, 1868, the words in 
tinguished from a ; i. 
matter of evidence, the singular number include the plural. It 
may, generally speaking, be said to be 
equivalent to a ‘fact in issue,’ which as dehned in the Indian 
Evidence Act, denotes matter from which, either by itself or in 
connection with other matter, the existence, non-existence, nature 
or extent of any right, hability or disability asserted or denied 
Inany suit necessarily follows, The rule of res gudicata as 
enacted in the Civil Procedure Code has, however, not used 
the expression ‘fact in issue’? but © matter im issue,’ and the 
difference cannot have been otherwise than intentional. The 
Important question, however, is) what is the matter in issue 
within the meaning of the rule,—and unfortunately there is 
a considerable conflict of authority on that point. The leading 
case In favor of a narrow construction of the expression appears 
to be that of Aing v. Chase,* in which Chief Justice Parker 
sald—** Any fact attempted to be established by evidence, 
and controverted by the adverse party, may be said to be in 
Issue in one sense. Ag, for instance, in an action of trespass if 
the defendant alleges and attempts to prove that he was in an- 
other place than that where the plaintiff’s evidence would show 
him to have been at a certain time, it may be said that this con- 
troverted fact isa matter in issue between the parties. This 
may be tried, and may be the only matter put in controversy by 
the evidence of the parties. But this is not the matter in issue 
within the meaning of the rule. It is that matter upon which 
the plaintiff proceeds by his action, and which the defendant 
controverts by his pleadings, which is in issue. .  . 2 Facts 
offered, in evidence to cstablish the matters in issue are 
not themselves in issue within the meaning of the rule, 
although they may be controverted on the trial. Deeds which 
are merely offered in evidence are not in issue, even if their 
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authenticity be denied. When a deed is merely offered as 
evidence to show a title, whether in a real or personal action, 
there is no non est factum involved in the matters put in issue 
by the plea of nul dissetsin or not guilty which makes the 
execution of that deed a matter in issue in the case, notwith- 
standing the jury may be required to pass upon the fact 
of its execution. The title is in issue. The deed comes 
in controversy directly im one sense; that is, in the course 
taken by the evidence it is direct ‘aul essential. But in 
another sense it is incidental and collateral. It is not a matter 
necessary, of itself, to the finding of the tssue. It may be 
made so by the parties. This may be illustrated by the case 
before us... eo the: former action: was for taking 
certain oats. The matter in issue was the title to the oats, and 
the conversion by the defendant in that case. Upon that the 
jury passed. “They found that the plaintiff had uo title. . 
— .. The conversion by the defendant ip that case was 
vot denied if the plaintiff had tithe. ‘Phat matter is settled. 
The verdict and Judgment may be given in evidence in another 
action for the oats between those partes, and is conclusive ; 
but that is the extent of what was in issue, dt appears that the 
title set up om that case was by a mortgage. In finding that 
the plaintiff had no title, the jury must have been of OpilMion 
that the mortzave was frandulent. Tt as contended) that this 
Was In issne, fen the only matter in issue. Bat this was only 
a controversy about a particular matter of evidence upon which 
the plaintifl fen relied to show tithe. Tf that was the only 
matter in issue, the plaintiff might bring another suit, for those 
oats avainst the same deleadait. and relying upon some other 
A thi that morteage, try the title to le oats over again, 
Can he do so?) Clear lv nots and the reason is that it is his title 
which has been tried, and he is concluded .... The question 
whether the mortgage was fraudulent came up only incidentally, 
by reason of his re lying ou that as fis title; but the morteace 
Was notin issues’? his was re-allirmed in Vaughan v. Morre- 
son,'s and tollowed in this country ander the Civil Procedure 
Code of 1850. Thus Mr. Justice Rattan im delivering the 
jyudement of the Punjab Chief Court im Chetram ve Bahal 
Singh sard:—* In a certain sense every fact alleved by one 
party and controverted by the adverse party, may ie sald to be 
In issue, But what is meant by the words matter in issue’ 
within the meaning of the rule we are now considering, i Is 
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something much more precise and definite. ‘It is that matter 
upon which the plaintiff proceeds by his action, and which 
the defendant controverts by his pleadings.’ In other words, it 
must be a matter the determination of which has become 
vital to the case, or the pivot as it were upon which the case 
turns, and which the Judge is bound to decide in order to 
render his judement. final and complete.” 


Dr. Bigelow does not agree with this view, and after 
referring to the conflict of authority as to whether a judgment. 
is conclusive only of such matters as being alleged by the 
plainuff as the zround of his action, and eoitrovertud by the 
defendant, are necessary to the decision, in contrast with such 
matters as in themselves alone involve questions forel“n to 
the cause of action, but which in the position of the case 
become necessary to its decision, he makes “the suggestion 
that by the weight of authority the judement is conclusive 
upon all issues which have become necessary to the decision 
of the case, whatever their relativun to the cause of action.’ “ 


Mr. Black also, referring to the rule as enunciated by Chicf 
Justice Parker,!? says —*We cannot concede its Justice or polie v; 
ereven its technical correctuess .. 6.) Lhe more correet 
doctrine is that the estoppel covers the point which was actually. 
litigated, and which actually determined the verdict or finding, 
Whether it was statedly and technically Im Issue Or. not. 
Numerous cases incline to this view’® 2... .) Thus it 
has been said that the matter in issue or pomt in controversy 
is that ultimate fact or state of facts in dispute upon which 
the verdict or finding is predicated’. 


In this country the Madras High Court has taken the same 
view, and held in ‘Rama Sami v. 1 ara Sami,” that the force 
of res judicata would attach to all the obje ctive grounds distinctly 
found by the Court as the basis of its decision, though no merely 
subjective grounds could constitute res judicuta. And “the 
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identity of the question” said Holloway, J.,in Chinniya Mudalt 

Venkat Chella Pillar, * will not be destroyed by the right 
which in one case isthe principal object of the litigation coming 
In question in the other as a mere condition of the right of 
which theestablishment is specifically sought.” The advocates 
of this broader conception of a matter in issue generally admit 
that such grounds ure in issue only incidentally or collaterally, 
and the point will be further discussed in speaking of the matter 
directly in issue.” 


26. The expression ‘ matter in issue’ should further be taken 
A matter jn jesue dis. it! Sec. 13 with the qualification intro- 
tinguished from an duced by Explanation 1., under which 
issue recorded as a matter alleged by one party may be in 
such, issue even if admitted by the other party. 
In England and the United States of America, facts so admitted 
are not held to necessarily constitute estoppel.” In DBocleay 
v. Rutlin,” Parke, B., observes that the estoppel of a Judgement 
extended to “the material facts alleged by one party which are 
directly admitted by the opposite aN or indirectly admitted 
by taking a traverse on some other facts, but only if the tra- 
verse Is found against the party making it.’ But he added 
that ‘the statements ofa party ina declaration or plea, though, 
for the purpose of the cause, he is bound by those that are 
material, and the evidence must be confined to them Vpon an 
issue, OuLhit not, it should seem, to be treated as confessions 
of the truth of the facts stated.’ For a matter being in issue, 
it is essential, however, that it should have been alleged by one 
party and expressly or impliedly denied or admitted by the 
other,’ 


Mr. Justice Tottenham delivering the judgment of the 
Court in Shama Churn vy. Prosunny Coomar,? * Jaid stress on 
that rule, and said—‘In order to constitute the bar of res 
gudicata, it is not sufficient merely that an issue shall have 
been laid down in the previous suit on the same point, but the 
Penson, says that the matter above referred to Saiiuel inthe 
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former suit, have been alleged by one party, and either denied 
or admitted expressly or impliedly, by the other.”’* Thus it 
would not be sufficient to constitute res judicata, that the 
matter should have been recorded as ‘in issue’; and the fact 
that the matter relied on in the subsequent suit was determined 
in a former suit, was held*’ even under the Code of 1859 not 
to bar the subsequent suit, unless that matter should have 
really been in issue in the former suit. 


27. Fora matter being really in issue it is not necessary 

Ac aicice mag bean that either party should have been bound 
issueeven if neither to plead it in the suit. It is sufficient for 
party bound to the rule of res judtcata that it was pleaded 
plead it. by one party and afhrmed or denied by the 
other. Thus in Wilayatt Begam v. Nurkhans6, N. as a half 
brother and heir of M., sued M.’s daughter W. inter alia for half 
of a certain kiln, alleging that its Bier half was his own. W, 
alleged that the whole of the kiln was M.’s, the Lower Court found 
that the kiln was the joint property of N. and M., but the High 
Court set aside that finding. The proceedings ended with a 
compromise, but the finding was held to be res judicata ina 
subsequent suit by W. for value of bricks alleged to have 
been wrongfully taken from the kiln by N., who contended 
that he had half a share in the kiln, even though the 
former suit was not for that half of the kiln, and the 
mention therein of N.’s share in it was quite irrelevant. 
Thus every demand for money claimed asa set-off by the 
defendant will be considered to be directly in issue between 
the parties, even though the defendant is not bound to claim 
itas such; and sucha claim: if made, will be a matter directly in 
issue in the suit, and a decision in regard to it will bar a 
subsequent trial of that same claim.“ ss wacky it appears: 





e The decison in this case no doubt turned to a great extent on the absence of an 
enquiry as to the issue, but Tottenham, J... went on to say “the deeree, inthe former suit. 
dum pot shew any express allegation or any express denial or admission as to what was the 
present plamtiffs share,” Asa rule, such allegations, demaly or admission are not, and 
cannot be shown ina decree, and their absence from the decree is altoyether immaterial if 
otherwise shown to have been made in the suit. 


d It was held to bar a fresh suit even under the restrieted rule of the Code of 1859, 
onthe yround that the plea of set-off was. in fact, one form of bringing a suit.37 The 
deerion sn daar Zama yv. Nathu Wal 38 is not ayainat thik view, ax the we t-Off pleaded in 
that case was different from the defendant's claim in the prior buit, and had net been 
enquire} .utoan that suit, 
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to bea general rule that an issue not absolutely necessary 
to be determined, may become res judicata if presented by the 
pleadings, argued by counsel, and in fact decided by the 
Court.” In Ram Krishna v. Vithal, *° a finding on an issue 
raised by the Court was held to constitute res judicata, even 
though it was not raised clearly by the pleadings; Mr. 
Justice Farran, observing that if the plaintiff “ was not prepared 
to negative the issue, he Ought not to have allowed it to be 
raised, and it must be taken to have been properly raised,” 


O¥, A matter in issue ina suit is also distinct from the 
a ..  , 4. subjectematter, and the object of the suit, as 
Matter in issue’ dis- . : ' 
from the Well as from the rehef that may be asked for 
tter the Indft, and the cause of action on which it 
“identity of which nay be based ; and the rule of res gudicata 
net reaper Loe ne requiring the identity of the matter in issue 
judicata, 
will apply, even when the subject-matter, 
the object, the relief, and the cause of action are different. 
There is a general unanimity as to the matter in issue being 
altogether inde pendent. of theinternal character of the subject- 
matter of the suit.® For instance, if the property In dispute be 
substantially the same, anv addition made in the shape of new 
buildings ereeted on the site, since the decision of the prior 
suits, of course, immaterial, ven prior to the enactment 
of the Civil Procedure Code of 1859, Mr. Mae pherson observed 
in lis Treatise on Civil Procedure” that the subject-matter 
af the former suit ts consdered to have been the same, if it 
was the same in substance, although in the new suit there may 
be some difference | in amount, or some other merely colourable 
Variation.” Lacombe W ith vreatl foree MIVS ¢ = Les change mlehits, 
qugmenta tions Ou diminutions subis pur Pobjet extéeneur de. ta 
premiere lant: ince Ne font pas ohstacle a Papplication de |" CS 
copllon : cen ‘est, alust que le dit M. Duranton, que 7 
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distinction is made in regard to those eases in which the first 
suit is dismissed on some ground having applic «ation only to the 
interest claimed, but if it 1s Hah . apres un débat portant 
sur Vexistence ou da validité de la créanee., paree que par 
exemple clle était nulle, preserite ou payée. 1 exceplion de chose 
jugee KC rat opposable au créancier lorsquvil demande ‘ait le 
capital.” As to the third principle, it is said: “(est ainsi 
qwila été décidé que lorsque. a Poecasion de la demande du 
premier terme (une obligation, et quila succombé, il ne peut 
plus reproduire la meme exce puton lors de la de ial ultéricure 
des autres termes que Pexception de chose jugée est admis- 
sible lorsque la meme question de droit est soulevée entre Tes 
mémes personnes, quoique a2 Pévard Vun autre immeuble, mais 
alors que les deux actions dépondai vient de la meme succession | 
que lorsque dans une demande en delivrance de certains objets 
compris dans une eession de droits suceessifs, i est intervenu 
un jneement qui a rejete cette demande en se fondant sar la 
nullite de la cession, ce jugement a Pautorité de la chose jugée 
relativement & la nouvelle demande par laquelle la meme partie 
réelame Pentier émoliument des droits cédés.” The contrary 
has sometimes been maintained to have been the rule of the 
Roman Law on the authority of certam texts of juris- -consults 
Which mention the identity of res UOT the constituents of res 
qudieata, Art. T8517 of ( ‘ode Civil, whieh enunelates the French 
Tule, also e xpressly mentions the identity of chose. The vague 
comprehensiveness of these two words has, uo doubt, led toa 
great deal of confusion and even misapprehension in this respect. 
Ulpian saves however, Sef generaliter creeqtio ret judicater 
Quatiens Enter CASTE personas vadem quastta rerocatiy 2" 
and in another place Squotie HS apred jie dn em posteriorem id 
Quaeridur quod apud priorem quer stfumeest.” There are texts of 
Marcellus, Panlus and Neratuis in whieh the identity of 
question In spoken of without anv qention of the ide Matty 
of ressand it) is contended that the eeneral word res in'the 
texts where it oceeurs should be taken in a restricted SCTING, 
so that all the texts may be interpreted harmoniously, Thus 
Voet in his commentary on the tithe in the Digest dealing 
with the subject of res pudicatit, » saves © Fadem res oite Migitur 
quotiens apud judicem posteriorem il quarritur quod apd 
privrem quersitum est.” Even those who did not aceept this 
View, virtually concurred ino the correctness of the principles 
enunciated by the French jurists, by taking the word identity 
also in a comprehensiv e sense. Tt was said for - example, 
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“sacit-il de fruits qui metaient pas encore créés, que nondwn 
m rerum natura erant, des interests qui netalent pas COUPUS, de 
Vile qui aura pu naitre dans les eaux du fonds riverain, ce sera 
la méme objet : s’avit 1 de | a decision sur la legitimation de la 
demande, de la pétition a? heredite apres la revendication NILILS 
resultat. des objet singuliers qui la composent, 1 ya en decision 
lmplicite, et la question quia éte ainsi implicitement réesolue 
etait Vobjet virtuel du litige, de sorte que, dans tous les eas 
ou dl va teu a exception, Von puisse eonustater. la _ presence 
de cette indispe sable condition de Videntite @object.” 

These principles are recognized and acted upon in all the 
civilized countries, in even those countries that have not derived 
their jurisprudence direct: from the Roman Law. In India 
under the Code of 1859, the Punjab Chief Court held in 
Azmat Aliv, Harnam,"* that a decision in a former. suit, 
as to the plaintiff’s right to recover grazing dues, was res 
gedicata as regards that right in a subsequent suit for the 
praZzing dues for other animals and for other years. So also 
in Lachman v. Lahar,® a decision as to a certain land not 
being connected with the gaddi of S. and not being alienable 
by the defendant, was held to be res judicata in a subsequent 
suit bronght to set. aside another alievation of the same land on 
the same ‘ground. f 

Under the present Code, their Lordships of the Privy 
Council held in) Petlapur Raja v. Bucht Sitayya,*® that 
a previous decision as to a certain person not having been 
adopted would be res judzeata in a subsequent suit; and 
Sir Barnes Peacock in delivering their Lordships’ judg- 
ment Said:—‘*It was coutended on the part of — the 
plaintiff, that the cases do not establish that an eatoppel. 
is binding unless the suit relates to the same subject- 
matter, but it appears to their Lordships that the cases 
which have been referred to do not establish that position. In 
the case of Outram v. Morewood,” the second action was not 
for the same subject-matter for which the first action had been 
brought. The first action was for damazes sustained by the 
plaintitt i in consequence of the wife of Morewood having entered 


f The deemon in Emaar Alay, Shah Ade itined 48 in not agatnet thin view, ast 
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upon certain mines and taken coal from them before she 
was married. The wife contended that she was entitled to 
those mines by virtue of a certain conveyance; but it was found 
hy the Court that the wife was not entitled to the mines, and 
the Court gave damages against her. Another action was 
brought subsequently against Morewood, who had afterwards 
married the lady, for a second trespass committed by them 
upon the same mnines, and the question then arose whether the 
finding in the first suit, with reference to the Gamages claimed 
in that suit, was binding upon the two defendants tn respect to 
the damages claimed against them in the second suit. Tt was 
held that it was. There were two distinet claims. The dam- 
nyes claimed in the two actions were distinct; the = tres- 
passes were distinet, and vet it was held that — the 
derision in’ the first case with regard to the damages 
claimed in the first ease was binding in the second case as 
an estoppel, the matter having been conclusively tried between 
the plaintiff and the defendant’s wife when a feme sole in’ the 
first ease. The ease of Barrs ve Jackson’ was also referred 
to, but there the subjects of the two suits were different. In 
that case it was held that.a decision of an Heelesiastieal Court, 
holding that the plamufl was a next-of-kin for the purpose 
of obtaining letters of administration, was binding in a 
suit brought in the Court) of Chancery for the distribution 
of the estate. The Ecclesiastical Court deeded that) the 
plaintif? was a onext-of-kin = for the purpose of having 
administration and managing the property, Subsequently the 
question was raised in the Court of Chancery whether he was 
a next-of-kin for the purpose of taking a share of the property. 
These were perfectly distinet chiims. Yet it was held that inas- 
much as the Ecclesiastical Court would dave had concurrent 
jurisdiction with the Court of Chancery to try the question 
with respeet to distribution, the decision of the KFeclesiastical 
Court) between the same parties with reference to administra- 
tion was binding upon the Court of Chancery with reference 
to distribution.” So also, the Caleutta® Hieh Court beld in 
Sundhya Malav, Dabi Churn, that a suit for a certain 
portion of Aon the ground of A having been Jeased to the 
plaintif® would he barred by a decision as to A having not been 
leased to the plaintiff, but to the defendant, ina previows suit 
by the plaintiff for another) portion of A, with the same allega- 
tion as to its having been leased to him, Similarly. Birdwood, 
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J., in delivering the judgment of the Bombay High Court 
in Ananta Balacharya v. Damodhar,® said:—* It is true 
that in those suits, the dispute was as to a piece of land other 
than the land now in suit. The plaintiffs there, as now, merely 
alleged that there had been a partition and that they had a 
separate share ; the defendants there, as now, merely contend- 
ed that there had been no partition. In the prosent case it 
cannot be held that the decision regarding the question of 
partition affected only the particular piece of land then in 
dispute, and left the defendauts free to urge again in any 
subsequent suit that the f uy Was joint mn all other respects 
and as to all other property. 


In Dinkar Ballaly. Hart Srridhars? Mr. Justice Scott 
expressed a contrary opinion, observing that The land former- 
ly in dispute may have been so smallas not to justify further 
litivation. The land now in dispute i is considerable in extent and 
value. Does acquiesc ence in the decision regarding the one 
preclude any question as regards the other? Both the spirit 
and the Jetter of the Section are against such an estoppel.” 
Mr. Justice Jardine differed however from that view, and said :— 
“Uf that decision bad been a final decision in a suit as dis- 
tinguished from this execution proceeding, it would, in my 
opinion, have created au estoppel by res judicata, the ba that 
the present suit relates to a different piece of land not being a 
circumstance taking the decision out of that rule.” 


Sir Arthur Collins, C. J., and Tandley, J, appear to have 
held in Madhavi v. Kelu,® that a decision in a former suit 
Was res judicata only in regard to the two parambas that were 
in dispute in that suit, but no reasons whatever were given for 
this decision, and no authorities were referred to; and in a later 
case,?! Sir Arthur Collins, C. J., and Wilkinson, J., cited the 
cause Of Pahiwan Singh v. ’ Risal Singh,>s and observed that it 
was the matter in issue in the suit, which in that suit was. the 
title of the tarwad that formed the essential test of 78 judicata. 
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In Pahlwan Singh v. Risal Singh, both the suits were by 
the obligee for several instalments of the amount of a bond 
and the interest thereon from the date of the bond. In the 
former suit, the defendant’s contention as to the interest. being 
payable only from the date of the default was overruled, and 
the interest from the date of the bond decreed, and that decree 
was held to be res judicata in regard to that contention 
in the second suit. It bas been repeatedly said, on the 
authority of this decision, that it is the matter in issue, 
not the subject-matter of the suit, that forms the essential 
test of res judicata” In Balkishan ve. Kishan Lal’, 
Mahmood, J., (with whom Sir John Edge, C. J., and Straight, 
J., concurred) said :— There can Le no doubt that for purposes 
of res gudicata itis not essential that the sulject-matter of the 
litigation shonld be identical with the subject-matter of the 
previous suit of Which the adjudication is made the foundation 
of the plea, 2.0. The general rule of law may be briefly 
stated to be that where a recurring liability is the subject of 
acclaim, a previous Judgment dismissing the suit upon findings 
which fall short of going to the very root of the title upon which 
the claim rests, cannot operate as res judicata, but if such pre- 
vious judgment docs negative the title its: If, the plaintiff cannot 
reagitate the same question of tithe by suing to obtain relief for 
a subsequent item of the obligation, The rule is recognized 
both in Eueland aud in Ametica, and is well-illustrated by the 
American writers, Mr. Bigelow, in his well-known work on the 
law of Estoppels $° referring to cases in which there has been 
no supervenient change in the relative position of the parties, 
goes on to say :— Judgment based solely upon the validity of 
the demand and not upon facts in avoidance, such as payment 
or compromise, Would doubtless operate as a bar. In the case 
of an action on a debt due by instalments, as for example, on a 
promissory note, judgment against the validity of the main 
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obligation itself would precludotheobligee from suing 
any of the instalments.’ The same is the rule approved in 
Indian cases by the highest tribunals when such questions 
usually arise as to the amount of rent payable by the tenant, 
rent of course being 2 recurring liability.” 


As examples of the rule laid down by Mr. Bigelow 
reference may be made to several cases, Thus in Edgell y. 
Sigerson,©° a decision in a suit for interest on a promissory 
note, against the plea of a fraudulent alteration of the note 
was held to be res zucicatain a subsequent suit for the amount 
of the said note. In Gardnerv. Buckbee*! also, the suit was 
ona promissory note. The defendant alleged that that note 
with another was given for the price of a shop which was sold 
fraudulently by plaintiff. The plaintiffreplied that the issue 
as to the sale being fraudulent had been decided against the 
defendant in a former suit on the other note, and that decision 
was held to be res judicata. In Van Dolsen v. Abendroti,™ 
and Clereland v. Creviston®™, a decision for the plaintiff 
for the amount of the interest claimed in respect of a bond 
was held to be res judicata in a suit for the amount of the 
bond, as tothe pleaofthe bond being invalid for fraud, onthe 
ground that that plea ought to have been raised in the tormer 
suit. Mr. Herman citing a number of other cases,® says— 
‘‘In an action on a promissory note where the defence was 
fraud, and the judgment was rendered for the defendant, 
the verdict was held in another action on another ground 
growiny ont of the same transaction, conclusive evidence 
of the fraud. . ©. . . . On the same principle in an 
action of assumpstt for goods sold and delivered, a verdict 
against the vendeeon the ground that the sale was fraudulent 
as against the vendor’s creditors, is conclusive of fraud ina 
subsequent action between the same parties for other goods 
which were not included in the first action.” 


In Hughes v. Alexander, it was held that if a maker 
of two notes, hiving a common defence of the legality of 
consideration, failed to plead it in a suit upon one of the 
notes, he would not be estopped from pleading it when sued 
upon the other note. The same view appears to have been 
taken in Ktlander v. Hoover,” in which the court said: 
‘<If it appears that the first judgment involved the whole 
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claim or extended to the whole subject-matter, and settled 
the entire defence to the whole of'a series of notes or claims, 
and adjudicated the whole subject-matter of a defence 
equally relevant to and conclusive of the controversy be- 
tween the parties, as wellin respect of the claim or defence 
in judgment as in respect to other claims and defences 
thereto, pertaining to the same transaction or subject-matter, 
then the first judgment operates as an estoppel as to the 
whole. Unless, however, it is made to appear that the 
defences pleaded to the first claim or demand involved the 
whole title, or extended to the whole subject-matter of the 
controversy between the parties, so as to litigate and deter- 
mine the defendant's liability in respect to the whole trans- 
action, then the judgment is a finality only as to such of 
the claims and defences as were actually litigated in the 
first suit.” 


The weight of authority. however, is against that 
view. In Furneaus v. First National Bank," Clogston, 
C. J., in delivering the judgment of the Kansas Supreme 
Court said: ‘* Where a party makes a defence to an action 
on a note that was given in part-payment of the purchase 
price of machinery, and other notes were given as a part of 
the same transaction and for the same consideration, a 
defence to one of these notes must be conclusive as to all. 
As long as the judgment stands unreversed, a party cannot 
be heard again to urge that defence.°” In Burnett v. 
Smith,” the former claim was for the amount of a promissory 
note fur the value of certain goods ; the defendant pleaded 
want of consideration by reason of false representations of 
the vendor concerning the value of goods sold, and the 
plaintiff recovered judgment for a part only of the note, and 
the decision was held to bar a subsequent suit for false repre- 
sentations. The dismissal of a suit for a certain instalment 
of purchase-money, on the ground ofa failure of title occa- 
sioned by encumbrances, has been heldto be res judicata 
in a subsequent suit for another instalment of the 
purchase money’'. Where several instalments of money were 
due on a contract, and the court decided that the contract 
was such that a suit could be brought for one instalment 
without impairing the right to subsequently sue for another 


ot 7 Am. St. paid ee aac. Riad, 40 Am. Rep. ' 
6® Poster ¢. KRonkright, 70 Ind. _ _. e. Hawley, 30 Kann. 337. 
Queat e. City of n. 70 N. J. 684 to 4 ray, W. 


hine Co., r. 27 Minn. éz%. - po Wate. 246. 
* + @, Williams, #1 Pa. St, 934. 


8. 20. : IDENTITY OF OBJECT IMMATERIAL. 49 


instalment due at the institution of the former suit, it was 
held that the parties were estopped in a third action from 
contending that a judgment in a suit for any one instalment 
merged others duc when that suit was brought.” So it 
has been held that a judgment for a quarter’s rent on a 
lease, will be res judicata as regards the execution and the 
validity of the lease, in a suit for rent on the same lease 
for a subsequent period.“’ On tho same principle, a 
judgment as to a Certain person being a partner in a 
firm will be res judicata in every subsequent suit be- 
tween the parties in which that issue should arise.”' 

A judement is conclusive not only as to the subject-matter 
in suit, but. as to all other suits which, though concerning other 
subject-matters. involve the same questions of controversy.’ * 
Even Voet in his Commentary on the title in the Digest, deal- 
ing with the subject of res judicata, says “ Kadem res 
intelligitur quotiens apud judtcem posteriorem td quaeritur quod 
apud priorem quarsitum est. 

29, Through nearly all the American cases the principle 
ut - . 4... runsthat ajudgment directly upona parti- 
Matter in issuc distin cae , 

guished from the ob  CUlar point is, as between the parties, con- 
ject and the relie clusive in relation to such point, though 
claimed. the identity the purpose and subject-matter of the two 
wll required suits he different.’”® The identity of the 
or res Jurtieata. ‘ : or ‘ 

objects of the suit Is not considered neces- 
sary for the application of the doctrine of res judicata, Thus 
in Gallaher vy, City of Moundsville”, a decision in a suit 
for an injunction to restrain the issuing and selling of 
certain bonds of a Municipal Corporation was held to be 
conclusive in a subsequent suit brought to restrain the levy 
of taxes to pay off the said bonds, on the ground that there 
was identity in the subject of the two suits, and the question 
of the validity arose and was necessarily decided in the 
first suit; Brannon, J., in the judgment of the Court, further 
saying, “ The ground specified in the first bill was more 
specifically stated than in the second, but only in the fact 
that it alleged the nullity of the ordinance and bonds to be 
void, without saying why, leaving it to be inferred from the 
ordinance and bonds set out. Invalidity of ordinance 

St a oe 

wanton, 53 Mr, tou. Jones o. Commeroin) Bank, 78 Ky. 61%. 
~ * Dec tw. | Hanna c Read, 40 Am, Rep. 005 

4 


16 Am. p . 
fas, 3 Denio Rucker o. Steo)man, 07 Ind. 222 


p eo Uw 
Sears e Camp. 22 Obio, I}. ’ . 74 
76 virnemnee = nat ag ¥t. any } ar oe e. Smith 


3 Am. 


50 IDENTITY OF RELIEF CLAIMED IMMATERIAL. |S. 29. 


and bonds isthe point of both bills, a judicial sentence 
of their nullity on identically the same facts is demanded, 
the relief sought by both. On the same principle, 
@ decision in a suit by a wife for alimony, on the ground of 
desertion by the husband on a given dav, which is denied by 
the husband and found against him, is a bar to an action for 
divorce by the husband against the wife, based on the desertion 
of the wife at that same tume.’® On the same ground, “ a 
judgment for the defendant in trover, for conversion of goods, 
ig a bar to an action against him for money had and received 
from the proceeds of the sale of the samme goods. The Conunec- 
ticut Supreme Court in Belts v. Statr,?? laid down in general 
words: * Although the object and purpose of two actions being 
different, the judgment in one cannot be used by way of bar 
to the other, it does not follow that in the second action either 
party can be permitted to contradict what was expressly adju- 
dicated in the first.’ lu Afarden v. Palmerlee®. the Minue- 
sota Supreme Court said: ‘* That the remedy sought or the 
mere form of action, inay be different, does not prevent the 
estoppel of the former adjudication.” In Llateh vy. Codding- 
ton,"' the plaintifl sued to recover damages for the wrongful con- 
version of certain property and subsequently on the same facts. 
for the possession of that property itself. He based his claim 
in both the suits upon tis mght of general ownership and 
possession of the property, and upon the defendant’s wrongful 
possession aud refusal to return it on the plaintiff's demand. It 
was held that as the subject-matter and the cause of action ip 
both the suits were the same, the judgment in the first suit was 
a bar to the second. On the same principle, the dismissal of a 
suit for enturcing a contract is a bar tu a subsequent suit for the 
reforming of that contract." If the facts are the same, an 
unsuccessful attempt to secure relief or redress of a higher or 
more complete nature will often preclude a party from sub- 
sequently sveking a lower or lesser remedy. Thus a judgment 
agaist a wite ina suit for absolute divorce on the ground of 
cruelty, is a bar toa subsequent suit by her for a Nmited 
divorce on the same ground.“ 


30, [nBtrckheadv. Brown, Duer, J., said: ‘ The posi- 
tion that in order to raise an estoppel by a prior judgment, 
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the cause of action in the second suit must in all respects be 
thesameasin the first, we feel nodifficul- 
Matter in issuedistin- tyor doubtin rejecting. {tisnot indeed 
guished from the form absolutely novel; but it is repugnant to 
und cause of action, the th fnabl; i; bod; 
identity of which not re the reasons of public policy embodied 
yuired for res judicaty, in the maxim, IJnterest reipublice ut 
sit fints litium, upon which the doctrine 
of the conclusiveness of a judgmeut 1s founded; and so far 
from being sustained by authority it is contradicted by many 
decisions.” Nor will a change in the formof action affect the 
operation as res judicata of a decision in a former suit. 
Mr. Freeman observes that ‘“‘ by the rules of the Civil as well 
as of the Common Law, res judicata is not changed by a 
change in the form of action.”®” Dr. Bigelow observes 
that ‘the fact that the form of action and precise remedy 
sought are different in the two suits, will not prevent 
the existence of an estoppel,” if the matter in issue is 
the same. Mr. Justice Rattigan in Chet Ram v. Bahal 
Singh," yuoting with approval Ulpian’s well-known 
text as to the identity of the question, observed that—* so 
long as the same question of right has been determined 
between the same parties, the identity of form of action is 
not requisite.” It is familiar law that among Romans, a 
legatee might have had recourse tothe actio ex testamento 
as to the actio hypothecario, avendor might sometimes have 
had recourse to the activ ex slipulatuas to the actio venditite, 
aud a partner to the actio communi dividundo as to the actio 
pro seco, but the person clecting the one, even in case of 
failure, could not subsequently claim on the other. In the 
same way, according to the French Law, an heir cannot as 
such claim successively par l’action en revindicationet par la 
peliion @hérédite, nor can a purchaser sue on account of the 
same defects in the thing sold both for Vannulation de la 
vente et la restitution d’une partie du prix; because, as 
Lacombe says, whatever the external differences may be, it 
is the same question that is presented to the Judge in the 
two cases; and the bringing of one of the suits sets an 
obstacle to that of the other, because they present the same 
question for decision.“’ Mr. Black says :—‘ It is a well- 
settled rule, and one that is supported by a multitude of 
authorities, that a party cannot, by varying the form of 
action, or adopting a different method of presenting his 
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case, escape the operation of the principle that one and the 
same cause of action shall not be twice litigated between 
the same parties or their privies . . . The cases most 
frequently calling for the application of this rule are those 
in which a party attempts to found two separate actions 
upon a transaction which justifies but one suit.” 


It has often been held directly by the Courts that when 

a cause of action admits of several forms, ajudgmentina suit 
in one form is a bar to a suit in other forms. Thus 
a recovery in an action of covenant has been held, 
both in England and the United States, to bur an action of 
case founded on a tort in respect of the same fact." So a 
recovery in an action of trespass for taking away the 
plaintiff’s wife is a bar to a recovery in an action on the 
case for enticing her.®° In fact, it appears to be generally 
woreed upon, that “in all cases, where the plaintiff has his 
option in the outset to bring tort or contract to recover 
damages for one and the same injury, upon a state of facts 
which will support either, an adjudication in one, which- 
ever he may elect is upon principle a bar to the other; 
Sa Ge MS ae for his recovery in assumpsit establishes 
4 contract and conclusively negatives a wrong, while his 
recovery in tort conclusively establishes the wrong and 
negatives the contract,” In Ware v, Perciral,' the 
Supreme Court of Maine said: ‘A party cannot divide his 
cause of action, recover compensation in assumpsit by waiv- 
ing the tort, and then having received such compensation, 
resort to the tort which has been waived, and in that again 
recover compensation as though the tort had not been 
waived. [ic cannot waive all wrong-doing and recover 
compensation upun that basis, and then treating the tort once 
waived as 4 subsisting grievance, recover damages which 
are to be assessed upon different principles.” In Thomas 
og Theasin tact merely an illustration of the broader rule, * which forbids a party to 
Asstme suCcressive positions in the course of a suit or series of suits, in reference to the same 
faot or state of tacts, which are inconsistent with each other or mutually contradictory.” % 
In Thomson vo Howard, © Graves. C. do in dehvering the judgment. of the Supreme 
Court af Michigan said: A man may not take contradictory positions. and where he has 
a right to chowe one of two modes of redress, and the two are so inconsistent that the 
weertion of oue invelves the negation or repudiation of the other, his deliberate and 
settled chaice af onc. with hnowladge er the means of knowledge of such facts a4 would 
authorize a resort te cach, will preclude him thereafter from going back amd electing 
again.” 
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v. Joslin, the. dismissal. of a suit to enforee o contract was 
held to bar a subsequent suit brought for a reformation 
and specific performance of that contract. Vanderburgh, 
J.,in deliveriug the judgment of the Minnesota Supreme 
Court said: ‘here was, however, in fact but one contract 
between the parties, and but one claim or right upon which 
to base a recovery, though it may not have been fully 
evidenced by the writing . . . . Jhe new issue was 
merely incidental to the main cause of action."’ The 
written contract was imperfect, but the plaintiff chose to 
rest a suit upon it as it was, and the judgment in the case, 
until set aside, was mutually binding upon the parties to 
it, and final as respects the merits of plaintiff’s claim, 
notwithstanding mistakes and omissions in the proceed- 
ings, or the failure on the part of either party to make a 
full presentation of his case by the proper allegations and 
proots.”’” It is manifest that the two actions could not 
proceed pari passu to trial and final judgment in the same 
court, and that the plaintiff in such case would be compel- 
led to elect, and be bound by his election. Neither can 
they be so prosecuted successively.®°”’ In the last cited 
case, Gray, C. J., said: ‘‘We are of the opinion that the 
plaintiff, by bringing an action at law upon the policy 
in its original form, and prosecuting that action to 
trial, verdict, and judgment, upon the issue whether he 
had complied with warranty contained therein conclusive- 
ly elected to consider it as expressing the true contract 
between himself and the insurance company, and to 
abandon any attempt to have it reformed in equity. His 
bill does not assert an equitable right which, although it 
could not have been secured to him in the action at law, 
might co-exist with the right asserted by him in that 
action; but proceedson grounds wholly inconsistent with 
those maintained by him in the action at law, and seeks to 
show that his contract with the defendants was essentially 
different from that which he alleged, and submitted to 
the final judgment of the court, in that action.” The 
learned Editors of the American State Reports say’’ :— 
‘‘ A party having a right to choose either one of two incon- 
sistent remedies, who with full knowledge of all the facts, 
makes deliberate choice of one mode of redress, is bound 
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This rale appties only where the remedies are 
inconsistent, as where one action is founded on an affirm- 
ance, and the other upon the disaffirmance of a voidable 
contract or sale of property.°” Where the remedies are 
consistent and concurrent, the party may prosecute as 
many remedies as he has.” * 


Soa purchaser may sue for bieach of the contract of 
warranty or for false representation as a tort, but having 
sued on tort, cannot afterwards sue on contract.’ A 
judgment against a corporation for the price of goods sold 
precludes an action against it for fraud in obtaining credit 
for the same goods'. Mr. Wells says’: ‘“* Where a plaintiff 
may have an election to sue in centract or in tort, a 
judgment in one form will be an effectual bar to an action 
inthe other form. For example, a judgment against an 
attorney ina suit brought for the breach of an agreement 


Bb The learned Editors further save oo Where party having right to clect) between 
action tuo torkorin contract, waives th fort and sues upon the contract, he eannot after- 
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ing asceond stat founded un tert. Se. on the other hand. where a plaintif® eleets to 
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sue therean S: But the vendor of woods. the saeatie delivers of Which have been induced 
by fraud on dhe partof the vendee, docs not, by an efort ty retake che contre property. 
Which is successful in part only, lase the right to pursue the vendee for the value of the 
unfonnd portion. noris the effort a defence to an aetcon to recover possession against one 
in whose hands a part is found ° 
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to enter satisfaction of a judgment and discharge the 
execution thereon, will be conclusive against a subsequent 
action uf tort to recover further damages from him tor 
directing an arrest under the execution specified in the 
agreement.'! So, ajudgment in trespass de bonis aspor- 
tatis, is a good bar to assumpsit for the same goods. If, in 
the former case, it appears, the plaintif’ has no right of 
property in the goods, he will be beld not to have the right 
tothe value of them in the action of asswmpsit.'"” Mr. 
Herman also observes, that “an adjudication is conclusive, 
not only in the proceeding in which itis pronounced, but 
in every other where the right or title in controversy is 
the same; although the cause of action nay be different,” 
oe. wd hw) eo €6Ces gudicata attaches whether the matter 
in issue is in the sane form of action or another. ‘Thus if 
an action for abatement of price of a chattel alleged by 
plaintiff to be unsound, and to have been sold by defendant 
on a warranty, 1s dismissed on the ground that it was not 
unsound, or that the warranty did not cover the unsound. 
ness found, it will bar another suit for rescision of the sale 
on the ground of the breach of the warranty.”” 


Mr. Welly says: ‘It is on the principle that the 
cause of action needs not to be the same, although the issue 
must be the same, that the rule rests, namely, that a suit 
On One promi-sory note or bond will be conclusive upon 
another executed under the same circumstances, if also 
sued on.” In oouchand v. Dias,’” Branson, C. J., said, 
referring to a number of cases, that in them, “the cause of 
action in the second suit was different from the cause of 
wCtion in the first, but the former determinations were held 
to be couclusive because the same question was determined 
in the first suit on which the secoud depended.” Mr, Black 
says:—‘* There are sometimes Cases, in which a party 
proceeding upon a certain theory as to the legal effect of 
a given transaction or state of fucts finds himself unable to 
substantiate his view of the case, but afterwards, without 
auy Change in the facts, but acting upon a ditferent theory, 
renews the litigation in a different form. Here we must 
apply the test generally agreed upon as the proper means 


17 snnth ¢ Way, 9 Allen, 472. '§ Herm Comm, 96. 
'? Balle Hupaxins. 7 Johns, 21, 18 Wells Ren Jud, 363, 
's Henn, ( 16 3 Dento, 244. 


52p IDENTITY OF CAUSE OF AOTION NOT MATERIAL. (a. 30. 


of ascertaining the identity of the cause of action. viz., 
whether the same evidence would support both suits. If 
not, there is no bar arising from the former judgment.’””" 


In Devrav Krishna v. Halambhai,” the dismissal of a 
previous suit in which the plaintiff elected to sue the defen- 
dants as principals was held to bar a second suit on the 
same contract in which the same defendants were charged 
as responsible agent under a trade usage. ‘* [he plaintiff, 
on his contract with the defendants,” said West, J., ‘‘ sued 
them as principals. They answered that they had been 
mere agents. [he plaintiff, then had the option either of 
admitting the agency, but adding ‘ yet by trade usage you 
are responsible like principals,’ and asking for an issue on 
that point, or of not admitting the agency as likely to mili- 
tate against his interests suing on the particular contract 
upon which he rested. He chose the latter course; the 
issue was framed on the question of whether the defen- 
dants were liable as principals. By accepting this and not 
in due time asking for another issue based on an assertion 
of a del credere agency or one similar to it, the plaintiff, we 
think, conclusively elected to treat the contract as one 
binding the defendants as principals. Whether he then 
succeeded on the issue or not, could make no difference for 
the purposes of a second suit. The cases are common in 
which a plaintiff having the choice of an action of tortor on 
contract is barred, once his selection is made, from a second 
action, whatever may he the event of the first. Still 
less is it allowable, we think, when a plaintiff has chosen 
to treat a transaction «s Creating a contract of one descrip- 
tion, to sue a second time upon it as creating one of a 
different description producing a different kind of liability.”’ 
ft was conteuded in this case that the subsequent 


ec This test oof quite a general appheation. Speaking of it as a test of the identity oi 
the wasue in the two suit, Mr. Freeman says :—" Whatever may be the form of action, ‘the 
isauc is deemed the same whenever it may in both actions be supported by substantially 
the aame evidence.'S Tf so supported, a judgment im one action is conclusive upon the same 
seauc in any other suit. though the cause of action is different.) 8" 
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suit would lie, because it would have to be supported by different 
evidence from that required to sustain the claim he formerly 
advanced; but West, J., admitting the correctness of this test, 
said :-—“ The origin of the litigation was identical for the two 
suits, and the essential facts would have to be established hy 
the same evidence. The difference is merely one partly of the 
construction of the contract which is not a matter of evidence, 
partly of usage, having the effect of annexing to the contract 
certain incidents not expressed and not expressly excluded. 
Such a usage, if submission to it was optional, would not have 
the operation sought to be ascribed to it ; if binding, it would 
operate asalocal law. This if it had already been ascertained, it 
would be the Judyge’s duty to apply, apart from any evidence 
adduced in the case; if not, he would, of course, receive evidence 
of its existence and acceptance as a law, but taking evidence of 
this kind would not make the case a different one in the sense 
necessary to exclude the overation of estoppel. [t would not 
he different evidence as to the facts of the case; as to these the 
same witnesses would have to be called to depose to the same 
particnia:s, but additional information supplied to the Judge 
as to a point of the law, and which he might equally well 
obtain from books, decisions or any other authentic sources of 
instruction. Applied therefore in the intended sense, the 
proposed test is fatal to the plaintiff's right to prosecute the 
present suit.” 


It has sometimes even been held that a party who alleges 
and fails to establish a certain state of facts is not estopped ag 
against the same person and concerning the same subject- 
matter, from alleging a different and inconsistent state of facts,9% 
Thus a suit for the value of certain property on the ground of 
its having been sold will not, in the event of the sale not being 
proved, bar a suit for the use of the property.2° So a suit 
will lie for monev paid under a mistake of fact, notwithstanding 
the dismissal of a prior suit brought for the same money on the 
ground of the defendants’ fraud. Mr. Black in justification of 
this view observes'™ that ‘it is true the subject-matter is the 
same, but the cause of action set up in the forme: suit was, 
as shown hy the result, merely illusory and supposititious, and 
hence it cannot be considered as identical, in any just sense of 
the term, with the true cause of action correctly set up and 
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supported by a right theory of the facts. Further, the evidence 
necessary to sustain the second action could not, if offered in 
the first, have altered the result. And this is the one re- 
cognized test of identity.” 


31. It is also a general rule, that to give a decision on a 
matter in issue in a former suit, the effect 
Matter must be sub- of pes judicata, that matter must have been 
stantially and = di- ae ’ aca ‘ 
rectly iniesne inthe *8bstantially and directly in issue in that 
former anit. suit. The necessity of a matter having 
been directly in issue has, no doubt, some- 
times been denied ; but the weivht of authority has alyays been 
clearly in favour of the affirmative view. It may be now con- 
sidered as generally agreed upon that, “the estoppel of a 
jodgn ent extends only to the question directly invalved ino tne 
issue, and not to any incidental or collateral matter, though it 
may have arisen and been passed upon',” and that ‘the 
principle upon which judgments are held conclusive upon the 
parties, requires that the rule should apply only to that) which 
was directly in’ issue, and not to everything which was 
incidentally brought into coatroversy during the litigation,? ”’ 
It was ssid in the Duchess of Arngston’s case that, ‘neither 
the judgment of a Court of concurrent or exclusive jurisdic. 
tion is evidence of any matter which came collaterally in 
question, nor of any matter incidentally cownizahle.’ Some 
text-writers and judges have expressed an opinion to the 
contrary, on the ground that as to a matter coynizable and 
decided by a Court of conclusive jurisdiction, any other court 
In Which it comes into issue has no authority. to examine into 
the merits of the judgment. but must take the matter as 
conclusively decided.” Butas observed by Dr. Bigelow, ‘no 
distinction appears to have been established between Courts 
at concurrent and) of caclusive jurisdiction in this respect.” 
In Queen v. Inhabitants af Hartington’ it was still more 
broudiv laid down that ‘the conclusive effect of the prior 
judgment extends to any amatter which it was necessary to 
decide and which was actually decided as the ground-work of 
the decision itself, though not then directly the | puint at issue,’ 
but the words ‘at issue’ appear to have been used there in 
w technical and restricted sense, and the word ‘directly’ in a 
vague sense, and, if so, the decision would amount only to this 
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that a finding on a matter in issue would be binding even 
though that matter was not reeorded as being in issue. 


32. To bar the trial of a subsequent suit, itis, of course, as 
enacted by Sec. 13, necessary hat the il 
Trial of the matter 
even ineidentally matter should be substantially aud directly 
cognizable = in a inissue in the subse quent sultalso, as other- 
subsequent = suit’ wise the disposal of that anit would not 
eri pe parted: depend on the decision of that matter. A 
decision on that matter will, however, bar the trial of that issue 
in anv subsequent suit, even when it comes into COnTrOVErsy mn 
it only incidentally, or along with other matters on whieh its 
decision may pritmarii, depend. In the Duchess of Kingston’s 
case, it was said aa toa judement im rem that the Judgments of a 
court of exclusive jurisdiction, directly upon the poiut, would be 
couclusive upon the same matter coming incidentally in question 
in another Court. ‘The same is true, however, of a judement 
ofevery competent Court, as to every matter coming in question 
in the same or any other Court. Lord Chelmsford in Muchin- 
tush v. Smith,’ made a distinction between the two cases and 
said, ‘the judgments of courts of concurrent. jurisdiction ure 
evidence only where the same matter comes distinctly in’ issae 
between the same parties. Phe judgmeuss of courts of exelu- 
give jurisdiction are evidence whether the matter arises imme- 
diately or is the matter directly in issue.”? ‘This distinction 
appears not to be supported by any other case. 


33. The word ‘substantially ’ appears to signify what was 
indicated by the use of the phrase “un effect 
though not in express terms” in Lord 
Hardwicke’s statement of the doctrine of 
res qudicata in Gregory v. Molesworth.© There appears ‘to 
be a general unanimity of opinion, that for a matter being in 
issue it is not unecessary that it should be distinetly and specifi- 

cally put in issne by the pleadings. Some cases even go se far 
as tv hold that for the identity of the matter in issue it ig not 
necessary that an issuc should have been taken in the former 
suit upon the precise point wiich it is proposed to controvert in 
the subsequent suit.” It is considered sufficient that that point 
was essential to the former jJudgment,® and every pomt which 
has been in issue even by necessary impheation aud which must 
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necesssrily have been decided in order to support the judgment 
is held concluded.» In Chinniya Mudali v. Ventata Chella 
Pillai, Mr. Justice Holloway said, that ajudgmenut “has the 
effect of establishing positively in favour of the defendant all the 
objective grounds of the decision wich have led to the dismis- 
sal of the suit,’? and without the establishment of which the suit 
could not have been logically or lewally dismissed. “Tf both 
parties” said their Lordships of the Privy Council in Soorjomo- 
nee Dayi vy. Suddanund" “invoked the opinion of the Court 
upon this question, if it was raised by the pleadings and argued, 
their Lordships are unable to come to the conclusion that, 
merely because an issue was not framed which, strictly con- 
«trued, embraced the whole of it, therefore the judgment upon 
it was al(ra cites. “Toso hold would appear scarcely consistent 
with the case of Witrave Fuzl Rub’, wherein it) was held 
that, inacase where there had been no issues at all, but where 
nevertheless it plainly appeared what the question was which 
was raised by the parties in their pleadings, and was actually sub- 
mitted by them to the Court, the Judgment apon it was valid.’ 
The word substantially, as observed by Sir Rickard Garth 
in Denolunchoov. Kristo Monee Dossce"* includes the supposi- 
tien ‘that a plataiitf av evade the application of the rate, 
merely by varying his form of pleading, or by deseribing the 

cctematter of his suit, or expressing his rights, in different 


34. There is a conflict of opinion as to when a matter is 
said to be directly in issue, There is no 
general avreement as to the exact sense 
which ongat to be eviven in the construction 
of the rule ta the word directly, or to the words 

and collaterally which are often used in opposition to it. 
Mr. Freeman speaking of the latter expressions suys, that they 
are usally tote need by the Courts to designate facts which 
though they bear upon an issue, aud tend to show on which side 
ofat the truth as, are not, though conceded to exist, necessarily 
conclusive; “ and therefore as not being proved) or disproved 
by the judgment, though controverted at the trial, and perhaps 
passed upon by Court or jury and exercising a controlling effect 
over the verdict und judyment.?” 
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The Calcutta High Court in A/ahima Chandra v. Raj 
Kumar '® even held that in a suit for damages for the 
taking away of fruit, the title to the land trom which they 
were taken would be in issue only collaterally, and a finding 
therein as to the said land being the joint property of the 
parties would not bar a suit by one of them to have a sum- 
mary thakbast award in regard to that land set aside as wrong. 
Jackson and Tottenham, JJ., also expressed a similar opinion 
in Doorga Ram v. Kally Aristo '’, though their decision was 
rested on the ground that the second suit was brought for the 
express purpose of determining the plaintifl’s title, and was on 
an entirely different cause of action. In Manoppa Mudali v. 
WeCarthy'’, Innes and Kernan, JJ., incidentally, but more 
correctly, expressed it as thetr opinion that if in a suit for 
damages for wrongfully cutting and carrying away bamboos 
from certain land, the question at tithe to that land should be 
raised, it would be dircetly wid substantially in issue, if the 
question was one which it was material to the plainsiff or 
defendant to raise; and the title could not be said “to be 
only incidentally iu question, if it was the tide to the land that 
was the foundation of the title to the trees.’” 


Relving on the alteration effected by Act XT of 1879, 
the appellant in Poponidhee Dhiy Gir v. Sreeputty Suhani" 
contended, that the question of his heirship was uot directly in 
issue In the prior sait in the Moonsiff's Court. “That suit, he 
contends,” said White, J., “was only to establish his title to 
the rent of a small portion of the deceased’s estate, while tlfe 
present suit relates to the entire estate, aud seeks for a con- 
firmation of his possession of a portion of that estate and for 
khas possession of the remainder, and that in the former suit 
the question of heirship came only indirectly and collaterally 
before the Court, The prayer of the appellant’s plaiut in the 
Moonsif?s Court appears to claim, under bis alleged title as heir, 
possession of the land. But reading the prayer by the light of 
the statements in the body of the plaint, and of the issues settled 
by the Moonsiff, 1 think that what the appellant really sought 
was to establish his legal title to the rent. . . . Whether 
that suit, however, was brought to establish his title to the land 
or the rent, appears to me to “make nv difference, His title to 
either rested on the same basis, and the same issue would have 
to be iried, viz., whether the appellant was chela and beir of the 
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Mohunt. In the present suit also the right to any relief depends 
entirely upon his having this issue determined in his: favor. 
The ground-work of the decision in the suit in the Moonsiff’s 
Court is the same as what, if the present suit Succeeds, must 
be the ground-work of the decision in the Subordinate Judge’s 
Court, and the same evidence to establish the appellant’s heir- 
ship as was given in the Moonsiffs Court must be given again 
before the Subordinate Judge. To am unable, therefore, to see 
that the matter directly in issue in this suit was not also directly 
in issue in the suit in the Moonsiff’s Court.’ So also in Chet 
Kam vy. Bahal Singh," the suit was to recover a certain share 
in the estate of one Tl. deceased, on the ground of the plainuff 
being related to him equally with the defendants, and it was 
contended that the question of title as dependant on heirship 
was res gudieata, ar ina former suit by someof the same plaintiffs 
tu recover the same property from EL. ’s widew on the ground of 
her having forfeited her life-iuterest: in it by her remarriage, it 
was contended, though for the first time in the Chief Court, 
thatthe platatdils not being the nearest heirs of H. were not 
entitled to bring that suit; and on remand the proprietors of D. 
were made parties to the suit, and the plaintifls held not to be 
entithed to bring the suit, as not) being the nearest heirs of HH, 
“Ttowas, suid Rattivan, JL, “raised by the pleadings in the 
Chief Court, aud it was the very basis of the plainuffs’ action, 
for as they claimed to succeed as heirs, and their title to be 
recomnised as such was disputed, the Court was bound to decide 
that question as preliminary to any other that arose in the case, 
the result of which would necessarily depend upon the plaintiffs’ 
establishing their position, upon which in fact their claim pro- 
ceeded, of being the nearest heirs of Tl. It was only in that 
capacity the plaintiffs could sue at all, and failing to prove that 
they were entitled to clatm it, their suit) would necessarily fail. 
And tail it accordingly did, when it was found that they were 
not the nearest heirs. his finding also by necessary impli- 
cation, though not in express terms, must be held ‘to have 
established that, as against the then plaintiffs, the defendants had 
a superior title, lor it was only on that basis that the judgment 
against the plaintiffs proceeded or could be supported, and it 
must therefore be held to have been so decided in effect by 
that judgment.” Barkley, J., also said, —‘* an attempt has 
been mude to argue that the question was not directly in issue 
in the previous sult, but as the present defendants were made 
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parties expressly in order that it might be determined whether 
the plaintitls could maintain their suit, and the result of the 
decision in the negative was that the suit was dismissed, this 
contention cannot be supported.” So also when in a suit for 
restitution of conjugal rights by a Mahomedan husband, the 
wife pleaded non-payment of dower, and the fact of payment 
was put in issue between the parties and decided, it was held 
that the decision would bar the trial and decision of the same 
issue in a suit instituted by the wife for the dower, ina differ- 
ent Court, only three days after the institution of the suit for 
conjugal rights. *' 


Sir Richard Garth, C.J., in delivering the judgment 
of the Full Bench of the Caleutta) Hieh Court in Gobind 
Chunder v, Taruck Chunder® (J) said: ‘ Tho plaintiff in 
the former suit is the same person as the defendant No, 1 
in this; and he sued to recover from the occupying tenant 
the rent of the property now in dispute. In that suit 
one of the plaintiffs (representing and claiming the same 
right under the same title which is now claimed by all the 
plaintiff.) intervened as a defendant, and he resisted the then 
plaintiff's claim to the rent, upon the ground that he (represent- 
ing the present plaintiffs interest) was entitled to it as the 
owner of the property. An issue was, accordingly, framed in 
that suit, as to whether the then plaintiff (the present defendant 
No. 1) was entitled to the rent as owner of the property in 
question as against the then defendant who represented the 
present plaintiffs. This question was contested between them 
in that suit upon the same title and materials which are now 
brought forward in the present suit. 9.0...) Tt is argued 
that the claim in the former suit was for rent against the ten- 
ant; that the only issue in that case was whether the plaintiff 
was entitled to that rent, and that the question of title raised by 
the intervening defendant was only incidental to-the main issue. 
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(J; In Gobind Chunderv. Afzul Rabhani?*> the facts of which were rather similar, 
Sir Richard Garth, C.J. expressed a contrary opinion, observing that the question of title 
to the land as between DL (represented in the subsequent suit by plamtiffy and A (who had 
intervened as owner of the lamlof which DL elatmed the rent and been made a defendant) 
Was merely raised incidentally to the main question. This was a mere oduter dictum, how- 
ever, and Mr, Justice Field correctly pointed out that * af the Court had tried the issue of 
ttle the finding upon that issue must have had the effect: of rea pudiceta na between the 
parties. butomasmuch as that sue was not tmed. the question raised thereby was not 
heard and decpled, and therefore the matter is not rea yudwata, haviny regard to the 
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But as between the plaintiff and the intervening defendant the 
question, and the only question, was that of title, and as the 
defendant in that suit chose to intervene and to raise that ques- 
tion between himeelf and the plaintiff, he and those whom he 
represented, must take the consequences of their intervention,” 

And this decision was followed in Bemola Soondury v. Pun- 
chanun*' and afterwards in Llewhellyn vy. Ram Sunder Sahoy.*? 


In Inayat Khanv. Rahmut Lihe’, Varner and Spankie, J.J. 
observed that “tn a suit for rent jneritute d ina Small Cause 
Court the question of title would only be determined incident- 
ally,” but on the ground that ‘it would be inequitable to rule 
that no special appeal lies in a suit of such a nature, and never- 
theless to hold that the decision of the issue of title in the trial 
of such asnit should finally estop the parties from) raising the 
game issue ina suit brought to trv the ute’? On that same 
ground, a similar construction was often placed on the words 
scitieide ntally”? and “collaterally,” but such an argument has no 
we jodie TAY longer, as itis now enacted that to coustitute a deel- 
sion res judicata, it is necessary that the Court should have had 
jurisdiction over the subsequent suit also 


35. Ttappears to be generally agreed upon, that a faet 
cannot be in issue directly, when the judg- 

A fact of which the ment can be correct, whether that fact existe 
a. . ae or not. © ‘Phus where in a suit) for rent 
jaienienis: seaitiwt fixed by a dease, the defendant pleads for 
be missue directly.  @batement on the eround that the Jand 
was actually less than that entered in the 

lease (the terms of the Jease admitting of abatement — or 
enhancement with reference to the actual are: ). and it is found 
that the land is really more than that entered in the lease, and 
a decree is given for the claim, the amount fired bv the lease, 
the decision as to the excess Cauuot constitute res judicata( K) = 
because the only issue between the parties in the former suit 
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was whether the land demised was or was not less than or equal 
to the estimated quantity. Nor isthe decision in Bussun Lall v. 
Chundee Dass” in conflict with that view. That was a suit 
for a declaration that certain lands held by the plaintiff as; 
tenant to the defendant at a certain rent comprised an area of 
eight drones. ‘The suit was held by Sir Richard Garth, C. J., 
and Jackson and Pontifex, JJ., to be barred by a decision 
in a previous suit in which the defendant had sued the plaintiff 
for that saine amount of rent as payable for a smaller area, and 
the defendant alleging that the amount was due in respect of 
the larger area, it was found after taking evidence on that point, 
that rent was payable for the smaller area. 


On the same principle it was often held under the Code of 
1877, as well as of 1859, that a suit for the redemption of 
a usufructuary or even of a stinple mortgage, would not bar 
a subsequent suit for redemption, if the former suit had been dis- 
missed on the ground of non-payment of the mortgage-amount, 
or decreed conditionally on the payment of the amount found 
to be due and payable in respect of the mortgage(Z) : though 
if that amount was a point in issue in the former suit, the Court 
would be barred from enquiring into the correctness of that 
finding, and the only point which the Court would be able to 
try in the subsequent suit as to repayment would be that of the 
amount repaid after the date up to which the amount repaid 
was the point in issue in the former suit.” Inthe United States 
of America also, it has been held that ‘if a suit 1s brought to 
procure the entry of satisfaction of a mortgage, and the judg- 
ment is that the mortgage is not satisfied because a specified 
amount remains unpaid, this judgment is, in subsequent con- 
troversies between the parties, conclusive that the mortgage 
was nut paid, but the amount due is still unsettled, because if 
was not in issue in a former suit?.” In Cram y. Boss,” in a 
suit for attachment, in addition to the indebtedness for which 
judgment was prayed, plaintiff set out a note not then due, 
alleging that it was a lien upon the attached property, and 


(L) The demon in Muhammad Samiuddin Khan vy. Mannu La® in not. opposed to 
this view, as Straseht and Brodhurst. JJ., cissented therein from the decimon in Golam 
Hussein v. Alla Kukhee,>* which had been followed in Anrudh Sagh v, Sheu Prasad,** on 
he ground of the special provisions of the Transfer of Property Act 
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asking that any surplus arising from the sale of that property 
be applied to its payment. The defendant acknowledging the 
validity of the note, pleaded a counter- claim, and the note, 
which matured in the meantime, was offered in evidence and 
considered in arriving at the decision. ‘This finding was held 
not to be res judicata in a subsequent suit on the same note 
on the ground that no judgement had been prayed on the note 
in the former suit, and the note was not in issue as a cause of 
action under the pleadings. The Court said, ‘the attachment 
only issued for the claims due. Therefore the allegations in 
the petition, in reference to the note sued on in this action, 
must be revarded as surplu-age. It is further alleged in the 
answer: ‘that said cause (the former action) was submitted 
to the jury and the said pote in this action sued on was. . 

offered in evidence, both as a cause of action and ground of 
recovery and to reduce or defeat defendant's counter-claim 
thereon; that the jury in the determination of the question of 
indebtedness. .  .  . considered the note sued on in this 
action, and in arriving at their verdict charged B. with the full 
amount thereof, and allowed C, the fall amount of the said 
note. A judgment is only conclusive ou the matters which are 
directly in issue, and not those which are brought incidentally 
into n controversy during a trial. Ordinarily, the pleadings in 
a case constitute, make, define and limit the matters in issue.” 
Tf, under the pleadings in the former action, the plaintiff could 
not obtain yudgment on the note if introduced in evidence and 
the proof entitlhd him thereto, it would seem necessarily to 
follow that no Judgment could be rendered which would bar 
his right of action thereafter. It is wholly immaterial what the 
jury did. Whether they allowed, disallowed or considered the 
note in arriving at their verdict, The only question is, did 
the note sued on constitute an issue in the former action? = If 
the rule be established that the action taken by a jury deter- 
mines what has been adjudicated, much uncertainty must 
prevail, Their action, whether right or wrong, can have ne 
effect on the question presented.” In Afuhanlal v. Ramdial,* 
the obligor oe bond had sued for the recovery of the bond 
and for some money that was alleged to have been paid in 
‘excess of the amount due on it, and the courts had dismissed 
that suit, because they found that the plaintiff owed a 
certain sum to the defendant on the bond, the High 
Court in the judgment on n appeal observing that, * if the 
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parties are again obliged to come into Court, the account must 
be again taken.” In the Subsequent suit for that sum, a Fall 
Bench held that that observation was a mere obiter dictum, 
and the account could not be re-opened, and that the question 
of that sum was directly in issue in the former suit. Sir 
Robert Stuart, ©.J., did not dissent from that view only on 
account of the inconvenience of re-opening the account, and the 
uncertainty of the result. [t is surprising how the Judges who 
concurred in the decision did not notice that the question in 
issue In the former suit was only whether the amount due on 
the bond and the excess alleged to have been paid had_ really 
been paid. That alone was necessary for the disposal of that 
suit, as it could not but be dismissed if anuthing was found 
to be due on the bond, and the question of the exact amount 
due was, therefore, altogether immaterial for its disposal. The 
rule that a judgment ov decree is uot conclusive of anything 
not required tosupport it is not a mere rule of construction, but 
‘an unvielding restriction of the powers of the parties, of the 
Court, andof the jury.°°" Thus if the language of a decree 
is general, it will be restricted to the issues in the case“; and 
even if a decree in express terms, purports to affirm a particular 
fact or rule of law which is immaterial to the issue, and on 
which the controversy does not turn, the decree will) not) con- 
clude the parties in reference thereto". The declaration ina 
decree of the character of the tithe of one of the parties, when 
the consideration of such character is foreign to the case and 
unnecessary to its disposal, has no foree as res judicata" 


36. A. considerable extension has been made in the 
signification of the ‘matter directly in issue’ 
Constructive exten- by explanation II, which provides that 
_ of the expres: ceany matier which might and ought to 
aaa have been made ground of defence or attack 
in such former suit shall be deemed to have 
been a matter directly and substantially in issue in such suit.” 
The rule as thus extended 1s an old one, however, and has long 
been acted upon in British India as well as in other countries. 
It has been enunciated in several cases; and an adjudication 
is said to be final and conclusive, not only as to the actual matter 
deterinined, but as to every other matter which the parties 
might have litigated and have had decided as incident to or 
aeoFe Jad. aul Cote Tracy, # Am. Dec. 119. 
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essentially connected with the subject-matter of the litigation, 
and every matter coming within the legitimate purview of the 
original action, both in respect to matters of claim and defence.” 
It has been often held by the Courts that a party cannot try 
his action in part, and that a Judgment is conclusive, not only 
of the matters contested, but as to every other thing in the 
plaintiff's knowledge which might have been set upas a ground 
of relief in the first suit.” Thus Andrews, J., in Pray v. 
Hegeman,"* said—“ The estoppel extends to everything 
material within the issues, which was expressly litivated and 
determined, and also to those things which, although not ex- 
pressly determined, are comprehended and involved, in the 
thing expressly siited aud decided, whether they were or were 
not actually litigated or considered ;” though “the matter 

claimed to be barred must, of course, be such that the party 
was bound to present it.’ Lord Cairns In his judgment in 
Phosphate Sewaye Company v. Molleson,"’ observed that 
‘itis not the case, and it would be intolerable, if it were the 
case, that a party who has been unsuccessful in a litigation can 
be allowed to re-open that litigation merely by saying that since 

the former litigation, there is another fact going exactly i in the 
same direction with the facts stated before, leading up to the 
same relief which LT asked for before; but it being in addition 
to the facts | have mentioned, it Ought now to be allowed to 
be the foundation of a new litigation, and [should be allowed 
to commence a new litigation merely upon the allegation of 
this additional fact. My Lords, the only way in’ w hich that 
could possibly be admitted would be, if the litigant were pre- 
pared to sav, fo will show you that this is a facet which entirely 
changes the aspect of the case, and fT will show vou further 

that it was not, and could not by reasonable diligence, have 
heen ascertained by me before.” In Henderson v. Hlenderson.® 
Wipram, C.J., said: “the plea of res judicata applies, except in 
special cases, not only to points on which the Court was actually 
required by the parties to form an opimion gud pronounce a jude- 
ment, bat to every point which properly belonged to the subject 
of litigation, and which the parties, exercising reasunable dthi- 
gence, ight have brought forward at the time.’ The rule was laid 
down in similar words by Lord Kenyon, C J., in Greathead v. 
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been recognized as applicable before Act VIII of 1859 was 
superseded by the later Codes with the fuller exposition 
of the genera) doctrine of res judicata, . . . It has 
already been held in the case No. 96, P. R. 1881,°" that 
the non-tender of compensation by a landlord before serving 
notice of ejectment under the Tenancy Act is a matter 
which may and ought to be made ground of attack by a tenant 
contesting sich notice, and that the omission so to advance 
it estops him from suing for sueh compensation, after his 
first suit has failed.” In Deokee Nundun v. Aalee Pershad,>" 
lucoparcener as a mortgagee of another coparcener’s share 
n the joint etate, clamed a hen on the surplus  sale- 
proceeds of that share in the hands of the Collector who 
had sold it fgr arrears of revenue, and though merely a ‘pre- 
rauntionary ? dependant ina former suit brought by a person 
who bad purchased it in execution ofa decree against that 
other co-parcener, he was held estopped from) putting 
forward his mortgage, by the decree in) the former suit in 
whieh he had not pleaded it. ‘Uf the claim,”? said) Phear, 
J., in delivering the judgment of the Court ‘ which the 
present plaintiff now makes against hk. (auction-purchaser) 
be well founded, it would have constituted a good de- 
fence to the action which he formerly brought against him 
and others. ttas his own fault that he did not. set up that 
defence at thot time. The necessity of putting some term to 
litization is the foundation of the rule that any issue which 
ss material to the rights of the parties in the matter of suit 
between them, whether actually contested or not, shall not 
afterwards be raised in a subsequent suit between the same 
parties,” Stnilarly in QWauhtum ove Jmam,-" a certain 
person, alleging that he had = Rs. 1,000, sued for 
Ks. 5.000, as the residue of his share in his deceased 
father’s estate, and obtained a decree for Rs. 709 
worth of preperts ; and the decree was held to bar a sub- 
sequen suit by that brother for a morety of the Rs. 1,009, 
on the ground that the decision on which the decree was 
based implied that the excess of the whole of the father’s 
property was in his hands; and theretore, he could not 
afterwards come forward and say that instead of an excess 
he had enly a deficiency; that he had an opportunity of 
bringing the question of the moiety of Rs. 1,000 before 
the Court, and having lost that opportunity could not 
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rest a suit upon it again. So also in Hart Narayan vy, 
Ganpatrav,®° a decree in favor of the defendants in a 
former suit by them against the plaintif’s father for a 
partition of certain joint lands, in which they admitted 
having a certain village as their separate property, was 
held to bar a suit by the plaintiff for his share of that 
village, on the ground that the plaintiff's father was bound 
to advance the plea of that village being joint in reply 
to the defendant’s claim for partition; Kembal, J., 
observing that “when a plaintiff seeks to recover a 
share of property in the hands of the defendant, it 
is necessary for the Court to decide whether, ander 
the circumstances of the case, he is entitled to that 
partition; and no Court would decide that a plaintiff who, 
withheld property which he might, and therefore ought 
to bring into hotchpot, had a right to the partition of 
the property in the possession of the defendant.’ Similar- 
ly in Dinomoyi Delna ve Anungo Moyi," a suit for 
rent and ejectment, Prinsep, J., in delivering the judgment 
of the Calcutta High Court, after referring to a previous 
suit by the plaintiff against the same defendant for rent for 
prior years, said:-** The defendant set up only one plea in 
bar of eyectment, e7z., that his tenure was au Ls/imrare one, 
and failing to prove this, a decree was passed against him. 
He now raises the further plea that Ins tenure is both per- 
manent and transferable . . . If there was any force in the 
contention that his tenure is transferable as well as Jstim- 
rari, he should have urged it in the former suit. As it is, 
he was content to rest his defence simply on the allegation 
that his tenure was Jst?#mrara, and having done so he can- 
not be allowed to take up this new ground of defence. 
This is the law as now set forth to the second Explanation 
» . . . ILtis true that that Code does not apply to the 
present case, but the Jaw which it enacts Is not new 
law.” So also in Baldeo Sahat v. Bateshar Singh,” 
the defendants, having purchased an estate in the plain- 
tiffs possession, sued to recover possession, and the plain- 
tiff resisted the suit only on the ground that he was the 
auction-purchaser of it, and the defendants gota decree, 
and the plaintiff then sued claiming a right of preemption 
In respect of the property, but he was held by a Division 
Bench of Allahabad High Court to be debarred 
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from enforcing such claim, on the ground that he should 
have asserted it in reply to the former suit. And that 
decision has been followed, though reluctantly, under the 
Code of 1877 in the case of Narain Dat yv. Bhatro Bukhsh, 
in which case Straight and Pearson, JJ.,  said:--* It 
is not without doubt that we fecl ourselves constrained by 
prior decisions of this Cont, TL. i 1. ATL pp. 760 and 
316,°' and second appeal No, def Le 1k7s8, decided the 
'Otn May, 187s, and by the terms of Sec. 1h to hold that the 
view of the Lower Appellate Court is correct. It is true 
that the former sait was tor the redemption of a single 
mortgage on the entire eight avnas, but the present defen- 
dants were parties to ait, and came into Court asserting 
their right to participate in the redemption by virtue of 
purchase ofthe four anvas made tv them from P._ It 
would, therefore, seem that their status to figure ino the 
proceeding at all should have been made the subject of 
attack by the now plainofl, ther defendant, setting up by 
plea his right of pre-emption, Moreover, to mike such a 
defence the more effective, he might have apphed to have P 
joined as a party tothe suit. Neither of these courses, 
however, did he adopt; and upon the authority of the cases 
quot. dat would appear that, by not having done so, he has 
defeated his present claim. “When the former suit Was 
brow hit, rhe full cause of action now made the ground of 
his present suit by the phaintiffappellant had accrued to 
him, and we think it was incumbent upon himin the former 
proceeding to assert his mobt, which. if established, to pe 
extent of sucha plea as we save already indicated, must, 
far as the delendants- “respondents, then plaintitis, were 
concerned, have proved tatal to their title to redeem.” 


The principle, that a defendant is bound to bring 
forward all his available defences ata proper opportunity 
is, as observed above, recognized in the American and the 
Bnelish Courts also. tt has, for mstance, been held that in 
a petitory suit the defendant is bound to plead all the titles 
under which he claims to be owner, and a judgment in 
plainttt’s favour wall be res judicata 1D regard to any title 
that the detendaut omitted to plead. *> So a decision in 

laintitPs favor ina snit involving title to a large tract of 
er has been held to o bar u A subsequent suit by the defendant 
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for a homestead ona portion of the land, claim to which as 
a homestend had not been asserted in the firstsuit."’ In 
Doak ve Wiswell” a decision for a land was held to bar 
asuit by the defendant for compensation for buildings 
erected by him on the land, on the ground that he ought to 
have urged his claim in the smit brought against him. 


38. While a defendant is bourd to bring forward and 
establish any defence to the plaintiff’s 
Claims by defendant cause of action which he may have, or 
onseparate cause of be debarred from pleading it in any sub- 
action need not be . . : ; 
mn tlenee, — SeQuent suit, this does not hold good with 
respect to an independent claim against 
the plaintiff, or one which, Uvough connected with the same 
transaction, isof sucha nature that it may be made the 
basis of a separate suit or authorize affirmative relief to the 
defendant.” Insome ofthe American states, the defendant 
is, under special legislation, bound to plead his demand, if 
it arises out of the transaction set forth in the plaint as 
the foundation of the suit or is connected with the subject 
of the suit. But there is no such lawin’ British India; 
and Sec. 111 of the Civil Procedure Code, which provides 
for a claim of set off, is strictly permissive in its provisions, 
The corresponding Rule 3, Order XIX under the Supreme 
Judicature Act is also permissive; nor has the equitable rule 
of set off recognized in this country” and England ever 
been held to be imperative. 


The decision in Mahabir Pershad v. Macnaghten is 
not against that view. In that case, the former suit was 
by a mortgagee for the amount of the mortgage, and the 
mortgagor only pleaded that there was a specific agree- 
ment tothe effect that the rents of the mortgaged property 


a The eontrary has sometimes been <aid) to be the rule ain Enghael. Thus Baron 
Prk: sadam Muadsdy, Steed 78 that cote the extent that he (the defendant) obtaine or os 
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Dre’ edqga that dretum hid reference to the fact) of the ease in whieh the planta? 
dope ab tid obtacn am abatement, and the particular pormt deerled in Moadel v. 
Sto war atone Who hil fuariv obtiaane d an oabatement of the priee of work done, iy an 
nelon againet him, by reason of a bresel of contract inate exeeution, would not be 
pers fade f from suing for special damage resuitiow from the breach of contracts and that 
cas ceases unde cided the question whether he was bowad to obtain the abatement on the 
aetna Which he was a defendant, or muivht recover it in a cropeeact 
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due by the mortgagee should be set off against the mort. 
gaye-debt, and added that he would sue separately for the 
rents. The agreement not being proved, the mortgavee 
gota decree, and himself purchased the mortgaged pro. 
perty at the auction-sale in execution. The mortgagor 
also got a decree for rent due to him, apparently without 
any objection on the ground of res judwata, He then sued 
to have the sale of the mortgaged property set aside as 
null, to have the mortgage-debt extinguished by setting 
against it the rents which had already accrued or might 
afterwards accrue. Their Lordships of the Privy Council 
held that the proper occasion for enforcing this equity was 
in the suit tor the mortgage-money, and that as, if the 
equity existed on the ground of the mortgage and the 
lease being parts of one complex transaction, it ought 
to have been pleaded in that suit, the mortgagor was 
barred fiom bringing a suit afterwards on its basis. Dr. 
Bigelow has discussed the question at considerable length, 
and says'¢:—“If there is an independent cause of action 
to each party upon a breach of the contract by the other, 
neither in reason can be compelled to allege his defence 
of a breach ina suit by the other. Every cause of action 
carries with it the right to put it into yudgiment; and that 
there is a separate and independent cause of action given 
to each party results necessarily trom the fact that) either 
party may sue the other fora breach. As one caise of 
action cannot in itself alone, when merged in judgment, 
carry another independent cause of action with it, it is 
difficult to understand how a judgment for the plaintiff 
without plea can extinguish a cointer-tight of action by 
the defendant, however closely connected the two claims 
may be. Every one has the tight to try his own case, and 
in his own way; to plead fraud is a permission, not a re- 
quirement, The defendant in the first action may not then 
he able to prove the facts which he relies upon ir the 
second suit; and he ts justified iu reason in not raising an 
issue upon them. he contrary doctrine would often work 
manifest injustice. A man who had by fraud obtained of 
another a note on demand could bring suit upon it at once, 
before the maker had had time to ascertain the facts, and 
the judgment would bar the just rights of the defendant.” 
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39, The real difficulty in connection with the point 
lies in determining the matters that give 

Claims not inconsistent an independent cause of action to the 
with the ve defendant, or that a defendant not only 
ae Fy defeue. * may but ought to bring forward in his 
defence in a suit; and in discovering 
the nature of the connection that must exist between the 
cause of action and the matters which the defendant is 
bound to plead at the risk of being debarred from pleading 
in any subsequent proceedings. Jt was pointed out in some 
of the earlier cases that—“ where the prosecution of an 
action will impeach a former judgment, it cannot be main- 
tained, but where the claim does not impeach the former 
judgment, but arises out of the fraud, breach of trust, 
or neglect of the party, the actton may be maintained,” 
Mr. Black, in enunciating the rule, says’*.—“ Where judg- 
ment goes against the defendant, and he afterwards sues the 
plaintiffon a cross-claim which he might have presented 
in the first suit but did not, if the facts which he nvust 
establish to authorize his recovery are inconsistent with 
the facts oun which the plaintiff recovered in the first action, 
or in direct opposition to them, the former judgment is a 
bar. tu other words, if the way to his own recovery lies 
through a negation of the facts alleged by the plaintiff, 
that negaticn must be made good when the facts are first 
setup. For afterwards hecannot deny what the judgment 
atirms to be true. But if, out of the same transaction 
or state of facts, each party may acquire aright of action, — 
so that the facts on which the plaintiff recovered may very 
well be true, and yet the factson which the defendant seeks 
to recover may be equally true,—then the formerjudgment 
is not a bar to the maintenance of the present suit.” Dr, 
Bigelow says’*,—‘'a judgmentis conclusive only in respect 
of matters necessarily incunsistent with it. Now, the fact 
of the ill-performance of a contract is not Inconsistent with 
a judgment upon the contract by the other party. Such 
facts usually vo only to the reduction of damages; and the 
other party has thus a right of action. If the counter- 
right should go further and entitle the defendant himself 
to damages, it might be argued with plausibility that this 
would be inconsistent with any right of action in the 
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plaintiff; but that cannot appear until the defendant’s 
proof is all in. And hence, as it cannot be known in 
advance whether the right of action of the plaintiff in the 
first suit will be overbalanced, he cannot say that the 
second suit is necessarily incopsistent with the first judg- 
ment. . . .  Evenin the case of an action upon a con- 
tract to which fraud might have been set up, a judgment 
upon the contract is not necessarily inconsistent with the 
existence of fraud. Fraud does not nake a contract void, 
bot only voidable ; and a person may elect to treat the 
contract as binding and sue for the fraud.’* The general 
correctness of this theory Is universally admitted, but there 
isa conflict of Opiuton as to its application in individual 
cases. In regard to fraud itself, it: has often been held 
that a decision on a contract in favour of the promisee will 
be res judicata mn oa subsegueut suit by the promusor on the 
yround of the contract: having been induced by fraud. In 
support of this, reference may be made to the cases in 
which it has been held that a deciston for the amount of a 
note or claim for goods sold will bar an anction for fraud 
in obtaining the note or goods.’ On the same theory of 
the inconsistency of the plea with the claim, it) used once 
to be held that a judgment for a debt woutd woe bar a suit 
for the recovery of the amount paid towards its satistaction, 
ifthe payment were not pleaded in the first suit. It is 
now settled, however, that a partial payment must be 

leaded in detence, or else be for ever concluded by the 
judgment, and thatif the debtor tails to plead it and the 
creditor gets a decree for the full amount otf the debt, the 
debtor cannot sue for the amount he bad paid towards the 
debt. Jt has even been held) that a decree obtained for 
the full amount of a note wil bara suit’ for the recovery 
back by the defendant of the ilesal interest alleged to have 
been included in that amount. Lven a decision for 
freight in favour of a carrier will bara’ suit by the owner 
for destruction ofthe goods while m the carrier's possession, 
as such destruction relieves the owner trom the liability 
for payment of freight.“ So also a decision for the keep of a 
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borse will bar a suit against the keeper for using and 
converting the horse contrary to the agreement for keeping 
him. '! Haw ever, a decree tor the full amount of a note 
viven along with some cash in full payment of the price of 
some goods will uot bara suit forthe recovery of the excess 
price paid for the goods,” 


A suit: for damages for the breach of a warranty in 
connection with a sale of goods does not bar a subsequent 
suit by the vendor torthe price of vcods sold,'® and though 
a contrary rule has sometimes been held to apply in the 

converse case of the earlier suit) bere for the price," yet 
the weiebt of opinion is decidediy in favor of the view that 
that also will not bar a subsequent suit by the purebaser on 
the breach of watranty.’* “Phe question was discussed at 
leneth in| Barker x. mm wilieh Chief Jastice 
( ‘ooley Jin, delivering the Judgment, said :-—** When a party 
declares Upon a contract of warranty contamed ino a sale of 
chattels, he necessarily affirms the validity of the contract. 
The waranty does not stand independent of the sale, but 
inseparably connected with and forms a part of it. Ttis 
only one of the stipulations m the mam contract; and it 
ean neither be alleged, or proved, or judicially found, except 
as a part of the sale. It 1s evident, therefore, that the 
judgment in affirming the warranty, also affirmed, of neces- 
sitv, the contract of sale yand that the existence and validity 
of that contract were therefore necessanly within. the 
issue am that case and are now ves adjudicata. . .. 
When a vendee puts an end to the contract of sale, for the: 
failiie of the vendor to perform, and brings suit. for the 
recovery of damages, the objyect of the suit is to place the 
plain}, so far as the law can accomplish that result, in 
stata que, \tis obvious that in such a case the inquiry is of 
the first importance, how much has been paid on the con- 
tract, since such payment constitutes usually the first and 
Jeading item of damages The purpose of such a suit is to 
recover back the sums which the plaintiff had paid out upon 
and in consequence of acontract the benefit of which he has 
fost through the non-performance by the other party.” 
The issue, therefore, necessarily covers and the trial 
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adjusts all questions of payment of the purchase price; 
aud the vendor is for ever precluded from maintaining a 
suit for the same or any unpatd portion thereof, But we 
do not understand that an iaquiry concerning the amount 
ofdameges sustained by a breach of warranty necessarily 
involves the question of the payment of the purchase-price. 
If the contract isa valid one, itis immaterial to the plain- 
tif’s action im such a case whether he boueht for e@ash or 
pon a ceedit not vet expired, ‘The clitect of the suit) is 
forcien to the question of payment, Tle sues to recover 
the ditfhienee berween the actual value of the articles 
recelved ob the contract and what their value would have 
been had they answered the warranty; and antess the 
vendor defends on the ground of hon pavmeat of the pur- 
chase price the Court i ms tot concern atself wath that 
quesilon, The parties ino such a case are at liberty to 
settle taeir controversies in oobe stat or bv crosseaction,” 
Dr. Bigelow refering to this judgment saves © Phere can 
bit ond HELI TeAeOn Way the purchaser, the first stut being 
by the vendor, should be required to alle: ve the inferiority 
of the goods than for requirmig the vendor to rely upon the 
contract price oa suit by the purchaser, lndeed. the 
excuse for omitting the de fence by the purchaser is strong: 
er in many cases Thee uv which the vendor CAN present; 
for, it often li iwppens that the purchaser Is not alles at ie 
time of the vendor's suit to ascertain the real decree ot 
WLETIOLILy of the woods.” 4 

elu Thoreson ve Minneaqpods Harvester Works «> a 
sint for dam. wes for breach of Ww drrantve was lield by the 
Minnesota S: ipreame Court to be not barred by a judgement 
on the notes given tor the purchase money, aud the Court 
said: The facts ¢ onstitutivg the ecaiseot action inthis case 
were not involved in the foriaer action upon the notes, and 
could only have been properly presented for adjudiestion 
therein bv atirmative allegations and proot oon the part of 
the defendant in such jae. me the mature of counter-claim 
or recoupment. Formerly, mn such an action, the pracace 
allowed ao tall recovery ‘ot the parchase price and left the 
vendee to seck his remedy by a cross-action, Now. the 
vendee bas his election to plead the breach of contract of 
Warranty in reduction of dameges in an action broucht by 
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40. There is a considerable conflict of opinion as to 
Proper performance of a whether adalecision mn plaintiff's fayour 
contract is not matter Ia sultona contract 1s a bar to a sub- 
in issue ina suiton sequent suit for the noa-pertormance or 
that contract. improper performance of the contract. 
In Eneland, sach a suit was in’ Darts ve Hedges, held 
not to be barred by a decree tor the price of the work ina 
prior suit in) which the non-performance was not alleged. 
Mr. Justice Tannen said—* It ts clear that before any 
action is brought for the price ofan article sold with a 
Warranty, or of work to be performed according to 
contract, the person to whom ‘the article is sold, or 
for whom the work is done, may pay the full price 
without prejudice to his right to sue for the breach of war- 
ranty or contract, and to recover as damages the difference 
between the real value of the chattels or work, and) what 
it would have been af the warranty or contract had not 
been broken, Js there any reason why he should be 
deprived of this night by the mere fact of his opponent 
having commenced au action forthe price? We think that 
there is none, avd that there are some strong reasons why 
he should not, Ttappears from the passages above cited 
from the judgment mn Monde! ve Steel’ that the present 
practice of allowing the defence or the inferiority of the 
thine dove to that contracted for to be applied in reduction 
of damages was introduced (on the same principle that the 
statutes of set-off were passed) for the bencfit of defendants, 
It would greatly: dimunish the benefit, and in some cases 
altogether neutialize it, if the defendant was not allowed 
an option in the matter, The hypothesis ts that the plain- 
tif for the price isin default. “Phe conditions on) which 
he can bring his action are usually simple aud immediate. 
The warranted chattel has been delivered, or the work con- 
tracted for has been done; and fhe right to bring an action 
for the price, unless there is some stipulation to the contrary, 
adises,  Oniethe other hand, the extent te which the breach 
of warranty or breach of contract may afford a defence 1s 
nsually uncertain 5 it may take some time to ascertuin to 
what umount the valde of the article or work is diminished 
by the plarotitfs default, It is unreasonable, therefore, 
that he should be able to fix the time at which the moncy 
Value of his default shall be ascertained, In many cases 
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the extent to which the value of works may be diminished 
by defect in their execution’nay be altogether incapable of 
discovery until sometime after the day of pay ment hasarrived. 

Surely, the right to redress forthe diminution of value, when 
discovered, ought not to depend onthe accident whether the 
contracting party ins the — had or had not issued a 
writ for the price.” ‘The learned Judge farther observed 
that the contrary rule would tend to complicate and ta- 
crease litivation, from the fact that defective performance 
of work gener rally involved consequential and recurring 
damages shy reason of the necessity of repairing the work, 

in which case a separate suit would lie even on the author- 
ity of Mondel v. Steel, Mr, Justice Lush, concurred in 
the same view, distinguishing the case from those cases” 
in which the defendants had been compelled to pay money 
under judgments which subsequent evidence, then inacces- 
sible, showed should never have been recovered. * In 
these cases,” said the learned Judyve, ‘¢the sole ground of 
action was the payment; and what the plaintiffs sought by 
the action was to undo that payment and to place them- 
selves in statu quo. Inthe present case the cause of action 
is the breach of contract; that cause of action existed 
before and was independent of the payment.” So also in 
floustoun ve Sligo, a suit for the rectification of a write 
ten lease was held to be not barred by a judgment agamest 
atenant on the lease ina suit for trespass by his landlord, 

a which the alleged uristake, if pleaded, would have been 
Isudlicrent reply. In the United States also, a decree for 
the balance of contract price tor building a wall was held 
not to bara suit for damages tor delay in completing it.* 


It has also been held therein some cases that a decision 
In phuntiPs favour ona contract is conclusive as to the 
plaintiP having done every act and performed all the 
stipulations that were conditiens precedent to the right to 
bring the suit, and that the defendant is estepped from 
afterwards alleging that the pluntitP had failed co do wiiat 
the judgment declared he bad done. * This conflict. of 
opinion has been particulurly marked $n suits tor medical 
services and closs-actions tor m: practice and negligence, 
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In Gates v. Preston’, a suit against a surgeon for negli- 
gent performance of profession: | services Was held) barred 
by a judgment in his favor ina previons suit for the value 
of the services, the Court observing that “when there was, 
in the answer of the defendant, an express and direct. ad- 
mission by lnm of the plaintif’s mght to recover, and a 
consent to the entry of a jadgment for a certain amount, it 
was an admisstan on the record of all the facts which the 
plain? would have-been boond to prove, on a denial of 
the cause of aciton alleged by him ia his complamet,’ 

This decision was followed in) lair vy. Bartlett?’ in 
which Foljer, J., after observing that a judgement is) con- 
clusive as to every thing necessarily involved in the issue, 
and that the value ofthe services was necessarily involved 
and passed upon, said, But ifof value they could not 
have beeu useless 3; and if of use they could not have been 
harmful; andaf not harmful they could not have been 
mila praxis in the performance of them.  Tlence it is res 
pudicata between these parties, that there was not the mal- 
practice, on the allegation of which in this action, the 
plaiuti? here seeks to recover?” “The same has been held 
in other cases in the New York State.?? New Jersey, 
Arkansas and some other States also have followed the 
same view.”© The Jeading case on the other side is that 
of Ressequie ve Byers in which the Court said: - 
“the plantil’s claim for damages resulting from mal- 
practice constitutes a separate and independent 
cause oof oacnon, which he can enforce without 
disturbing any matter litigated in that case. He was not 
compelied to make the defence before the Justice that the 
detendant’s services were of no value, in order to save his 
rishts, He had his election either to recoup his damages 
pro tanto in the Justice's Court, or go for his entire claim in 
this.” In Sykes v. Bonner,'”” the suit) was against a 
surgeon for carelessly, negligently, and improperly treating 
plaintiff's arm, tow hich the defendant pleaded an ex-parte 
yidement in his favour ina suit against the present plaintiff 
a recover for his services in atrending the plant for her 

arm, and the plea was held untenable ou the ground 
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that it was not necessary, in order to entitle the plaintiff 
in the former suit to recover, that he should prove that he 
was not guilty of any negligenc’ in his professional treat. 
ment. It was argued in that case on the authority of Gates 
v. Preston; Bellinger vo Craigve Davis v. Talleot,* 
and White v. Aferritt,s that the judgnient recovered for 
the services was a direct admission on the record by the 
plaintiffin the subsequent case of all the facts which the 
plaintiff would have been bound to prove on a dental 
of the cause of action alleged there, that the recovery by 
the plaintiff was dependent ou a tall performance of lis 
duties in the treatment of lis patient, and that the plaintul 
Was estopped in the subsequent sult) from questioning 
that fact am any controversy on the same agreement for 
services. Mr. Justice Hagous in delivering the judgment 
of the Court sand, “ We do not see how the plamtif? in the 
(former) case was bound to prove that he was wuilty of no 
nepligence in his treatment before he could recover for his 
services, It was enough to prove the services and. their 
value, 2. 0.) the effect: of that judgment cannot be ex- 
tended or enlarged by argument or implication to matters, 
which were not oactually heard and detern ined.” 
VThe same has been held in Gor/e ve Dilton,’ the facts of 
which were similar to those of Sykes wo Ponner. hese 
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cases rest on the ground that the defendant's action for 
mal-practice ‘is not merely a defensive action in’ res. 
pectof the action brought. by the physician; bat itis a 
cross-action for damages, and he may be entitled to 
recover of the physician many times the amount which. the 
physician could recover for ‘his services if his action were 
undefended. Tf it were andction where the recovery would 
vo strictly mp abatement of the amount which the physician 
night recover for his services, then it would be logical to 
drive the patient to litiwating it by wav of counter-claim 
in the action, brought by the physician ; butas it is not 
such an action, there is no propriety in making his failure 
to litigate it at that time an estoppel against him,” 


Al. ‘The same rule ts applicable also to decisions by 
defa dt or on contession, the points abso- 
hutely necessary for decision im the 
former suit: beme held) to have been in 
sue a that sam dae Param Singh v. 
Lal Mal the plamtiY sued in i805 to recover possession 
of innovable property which the defendant had obtained 
ib davon cxecation of a decree passed in 1&6) on the 
basis of a decd of conditional sale exccuted by the plauiuf 
in dejo tu favour of the defendant, and the plaintil alleged 
that the deed was executed ino order to protect the pro- 
perty auaiust the claims of the plamtiPs son, and sought 
to set it aside on account of the defendant’s breach of an 
avreement whereby the defendant m TS856 stipulated that the 
plamtl’s posession Would hot be disturbed, The defendant 
pleaded estoppel, butthe plea was reyected; and Purner, J, 
In deliventhe the judgment of the Court sad, ** Nor is the 
decree ot dei aba, tothe sit. The question now raised 
Ing Whether or not the tespondent suffered judgment to yo 
by default im that suit on the understanding that the decree 
Would not be executed wiihout tis conseut, or, if executed, 
that the property would be restored to him. This neither 
was, nor could have been, determinea in the former suits 
consequently, the respoudent is not estopped by the decree 
of 56). But, if it be held that he is so far bound Ly the 
decree, that he connot contend that the appellant was not 
entitled to possession, im virtue of the nor gage and fore- 
Closure, the respondent is, ino our judgment, entitled to 
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insist upon the agreement, and on the strength of it, to 
recover back possession from the appellant.” This deci- 
sion was dissented from in Cheuvirappa v. Puttappa®, in 
which West, J., in delivering the Judgement of the Court 
said; that it “is not supported by any corresponding 
judgement, nor are we aware of any that supports it. 
It seems opposed to Sec. 13 of the Code of Civil 
Procedure and to the general principles partly embodied 
no that) enactment. The umtfotm concurrence — of 
the authorities, as indeed of the positive law of  pro- 
cedure, also in the doctrine that as between the parties 
res judicata pro veritate accipitur forces us to decline 
to yield to the particular precedent that we have 
last discussed.” In this case the plaintuP having pur- 
chased a house ino ts74, with a view to save it from 
his creditors, got the sale-deed to be executed in faver 
of ©, his son-in-law; and took possession of the houre 
ostensibly as C's tenant for a nominal rent of Rs. 5 per 
annum, but no rent was paid. Coogot an er-parte decree 
for the possession of the house against the plunttf and 
when he applied for execution, the plaintiff sued) tor the 
declaration of lis title to the house, alleging that the deed 
nnd the decree were sham and collusive: but the suit) was 
held barred by the er-parte dectee. West, J, in delivering 
the pudgment of the Court, said: — It would be opposed, it 
scems, to this tinal effect of a decree, and it would certainty 
afford a wide openings to frond, if'a judyment-debtor in 
ejectment could) come forward, with a fresh suit to esta- 
blish bis right on equitable grounds to the very property 
whieh by the decree he has been ordered to deliver to 
another.  kwen under the double svstem of Courts in 
Eneland it was recognized that a deerea of one superior 
Court could not be set aside by another. Nor could relief 
be elven, in EQUITY, acarast a pidement of a Common Law 
Court on a ground equally availible as a defence ino the 
latter!’ Here, however, the ground taken by Puétappa was 
equally available to himasa defendant in: Chenrirappa's suit, 
Supposing, therefore, that we could divide the Subcrdinate 
Judge's Court into two, the new suit by Puffappa ought to 
Lave been reyected. . 0.0. In the same Court the exist. 
ence of a judyment unreversed is enough on general princi- 
pies, even without resort to Sec. 13 of the Code of Civil 
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Procedure, to prevent the same matter being litigated again, 
This appears plainly from Huffer v. Allen” . . — 
In the present case the parties are the same ; the proceeding 
is not collateral ; it is in direct contradiction to the decree, 
and proposes to avoid it by setting one judgment up against 
another, ‘This incongruity the law will not tolerate." 
The present plaintiff as defendant in the previous case 
made wilful default; and in the judgment in Trevivan v. 
Lawrence’ it was resolved; ‘If a sctre facias be brought 
against the issue in tail upon a judgment in debt against 
the ancestor, and he being warned makes default, he shall 
not come afterwards and say that he Is tenant in tail; so if 
he plead any other matter, and it is found against him. 
Also they held the judgment upon the scrre facias is suffi- 
cient title in the ejectment, and the first judgment need 
not be given in evidence. A verdict negativing a right 
pleaded by a defendant estops him in a subsequent action 
trom asserting that right as plaintiff against the same party.'* 
The point becomes one adjudicated, and so even in a 
judgment by default does the. point whereon judgment is 
given for the plaintiff.” It is res gudicata, and the matter 
so determined cannot be withdrawn from the effect of the 
decree while the decree stands unreversed. See per Knight 
Bruce, V.C., in Barrs v. Jackson’, where that learned 
Judge, after admitting that particular tacts may be again 
controverted, adds ‘provided the immediate subject of the 
decision be not attempted to be withdrawn from the operation 
so as to defeat its direct object.’ If a defendant proceed by 
means of a new suit instead of getting a jadgment set aside’ 
when it is opposed to ripht, so, too, it seems can a plaintiff 
defeated in his suit. This would lead to infinite confusion, 
and would make the administration of the law impossible.'"” 


42. A decision in undefended suits is, however, con- 
Pasaudienaaeaed: clusive only as to what it actually pro 
De sults, fesses to decide as determined from the 

ouly matters abso- i , 
lutely necessary tor Pleadings, and only as to the facts 
their decision are necessary to form the grounds of the 
deemed to be in decision, so far as they can be discovered 
issuc. eo. ° 

from the decision itself. It appears to 
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be generally agreed upon that an ex-parte decision estops 
the defendant only from setting up any matter in a subse- 
quent suit which is inconsistent with any traversable 
allegation in the former suit necessary to support the judg- 
ment. It concludes the defendant only from denying the 
averments of the declaration and contesting the fact< 
actually put in issue; and if he has omitted to plead a fact 
in confession and avoidance of the plaintiffs demand, he 
may afterwards plead it in another action by the 
same plaintiff in respect of the same subject-matter ; 
as for subsequently accruing rent under the same 
lease upon which the first action was brought. 
It does not estop the defendant as to any matter which is 
not inconsistent with such allegations, although that 
matter might have been pleaded as a good defence to the 
former suit, the defendant being at hberty in the subse- 
quent suit to raise adl) such facts as were not actually or 
necessarily in issue in the suit decided ez-parte, “ while 
facts directly in bar, such as payment, or probably in_ bar 
pro tanto, such as part payment, cannot, whether pleaded 
or not, be made use of by the defendant.” Thus an 
er-parte judgment for rent under an agreement for a lease 
was held not to bar the defendant in a subsequent suit by 
the same plaintiff for another instalment of rent due under 
the same agreement and setting up another one in its 
stead." The rule of the Indian Courts appears to be 

eo Phos Wasciiae tion for rent inden a buildin agreement. The defendant pleaded 
mostibsequient aaceement echaupgine the temanes inte one from Near to sear, and its deter: 
nomation by notes to qurt before the tine tar whoeh the tent saed for was alleged te have 
acerued, ‘The plant rephed that he liad recovered a qudgment ie oa forme: sit aenunst 
the defendant ter rent under the same agreement, whack had aeerued vfter Che alleged 
determination of the tenaney, in whieh sat othe defendant dado not setup che detence 
pleaded in Che second samt, On demurrer the repheation was held bad. Wiliams, doin 
bas qudwmient. suid Tras qaite plain that there is ne authority express) cu pout te sis 
tain the doetrine . that rf there had been go prevrous action between the sue parties 
founded pen the same contract, and the defendant had safterad qudiment by default in 
thatactien. hes preeluded fran setting ap oiga Subsequent: action ans defenee which be 
eould have pleadet ian bar te the former notwithstandiag the detenee moun confession and 
avoidance of Che acteement wiiehoos the tegudaton for the aetion Pb thimk itis quite 
clear upon Che authormties te whteb our attention has been called and apen printiple. that 
do the defendant tempted To put Upmann tae record gy Plea which was mneonsistent with any 
traverwable allesation oanmoothe former deeturateom. there woubd be gan estoppel, ut the 
defence setup here as quite consistent woth every allegation ino the former aetien. The 
ploa wmdinits the avreement, but shows bv omuitter ee prs? facto Chat tas neat besrned agape Upon 
the defemdiant.” Woilles. Booalse wad cb tsgicte meht that a defendant ahould be estopped 
{rom setting upon the same action a defenee which he might have Headed. but has chesen 
tedet the proper time to ge bw. Bat nobeady ever heard of a defendant being preechided 
{rom setting up a defence inca second acten beeguse he dad met oavi) qumeelf ot) the 


opportunity of setting it upiain the Grstaction To think we should ue wronw to favor the 
~ tion af thas new device in the law 
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the same. It was held by Phear and Morris, JJ., in Goya 
Pershad v. Tarinee Kant" that an ex-parte decree {yy 
rent would be evidence only of the amonnt of rent payable. 
On the other hand, Sir Richard Garth, C.J., and Birch, ds 
held in Birchunder v. Hurrish Chunder:- that an ex-parte 
decree for rent for a particular year would be res 
judicata as to the rate of rent in a subsequent. suit for 
another year’s rent. In Punchuram v. Krishna Ravi, the 
same was held, and the Judges said—‘* when an un- 
defended suit goes to trial, the plaintiff is putin the same 
position that he would have been if the defendant had 
appeared and simply said—‘T deny all your allegations,’ 
in which case the plaintiff would have to prove everything 
which would be necessary for him to prove in order 
to make out his case, and therefore every material allega- 
tion in his plaint may be said to be denied because he has 
toprovethem . . . .° The plaintifflad to prove that 
the rent which the defendant had to pay on account ot this 
tenure was at the rate of Rs. 7 and odd annas a year, and 
he also had to prove the amount of the rent in arrear, so 
that, all these allegations having to be proved, they are 
within the meaning of Sec. 13 impliedly denied by the 
defendant.”” On a consideration of all these cases, it was 
held by a Fall Bench in Modhusudun Shah v. Brae} that 
‘‘the mere statement of an alleged rate of rent in the plaint 
inavent suit in which an er-parte decree is made, is not a 
statement as to which it must be held that an issue within 
the meaning of the section was raised between the parties, and 
that neither a recital in the decree of the rate alleged by the 
plaintiff, nor a declaration in it as to the rate of rent which 
the Court considers to have been proved, would operate in 
such a case so as to make that matter a res judicata ; assum- 
ing, of course, that no such declaration were asked for in the 
plaint as part of the substantive relief cluimed, the defend- 
ant having a proper opportunity of meeting the case.” 


The American Courts were rather backward in giving 
even such effect to ezx-parte judgments.’ Their view has 
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payment. and an ez-pagte judment war therefore yiven for the full claim. that judgment 
would not bara suit for the recovers of the amount that hil been repaid 4° 
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been changing, however, and coming over to that of the 
English Courts. It is thus now settled even there that 
inany case where the defendant neglects a legal oppor- 
tunity to set up a partial payment, he cannot afterwards 
seek credit for it by a new suit. In fact, at present, ‘ there 
are cases going to the opposite extreme, and holding that 
the judgment is conclusive as to all defences which might 
have been urged against the plaintiffs demand.”* 
Mr. Black says ‘It is necessary to distinguish between 
matter which would go in avoidance of the action and such 
as would bar it.?7. The correct rule appears to be, however, 
that an ex-parte decision involves an admission only of the 
material facts well pleaded in the declaration,2? and thus 
such a judgment upon one of several promissory notes, 
founded upon one and the same illegal consideration—no 
issue upon the fact of consideration being tendered in the 
plaint—does not preclude the defendant from setting up 
1a subsequent suit, upon another of such notes, the defence 
of illegality of consideration. The distinction between an 
ordinary decision and an er-parte decision is very well illus- 
trated by a recent decision of the Supreme Court of Appeals 
in Lawson v. Conaway,-:2 in which it has been held that if 2 
physician sue for his services, and there is no appearance 
by the patient, defendant in that suit, recovery by the 
former does not estop the latter from bringing a cross- 
action for malpractice; but if he appear unless the 
record show that it was not to defend, but solely to 
disclaim the waiver to his own right, he is estopped by 
the recovery.“ Holt, J., dissented from this decision, 
and it has been strongly contended that “ the distinction 
as basod on the appearance of the defendant as distinct 
trom a legal notice to him is untenable. If he is bound 
to litigate the question of malpractice when the physi- 
cian brings an action for compensation, he is equally 
bound to do it whether he sees fit to appear or not. If he 
has a right to reserve it and make it the subject of a future 
action, then he has the right although he does appear.*' 
Mr. Justice Field in Cromwell v. Sac,** in speaking of the 
rule said: **A judgment by default only admits for the 
purpose of the action the legality of the demand in claim 
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or suit; and that it does not make the allegations of the 
declaration or complaint evidence in an action upon a 
different claim. The declaration may contain different 
statements of the cause of action in different counts. It 
could hardly be pretended that a judgment by default in 
such a case would make the several statements evidence 
in any other proceeding.’”’* (n Bodurtha v. Phelan*' 
ina suit on anote given for the price of a horse, the 
defendant pleaded a breach of warranty and obtained a 
reduction for it from the amount of claim. On appeal 
there was a decison ex-parte against the defendant for the 
full amount of the claim, but it was held not to bar a subse- 
quent suit for the breach of warranty. A similar view was 
taken in Bascom v. Manning*5’ in which case also the 
defendant pleaded the breach of warranty, but judgment 
was given against him for default. [t was argued in sup- 
port of the subsequent suit for breach of warranty being 
barred that the plea in the former suit was not withdrawn 
and raised the same questions. The Court observed how- 
ever, that ‘the fact that there was a judgment upona de- 
fault makes it as certain that this counter-claim was not 
passed upon and settled by an actual adjudication, as 
though the plea had been’ formally withdrawn.” 
ln Darts v. Tallcot,* a suit for breach of contract to furnish 
machinerv of a specified kind, was held barred by a judge- 
ment in defendants’ favour in a previous suit by them for 
the price of the machinery in which the plaintiff pleaded 
that breach, but before the trial withdrew it and confessed 
judgment. Gardner, C. J., in giving the judgment of the 
Court admitted that by withdrawing theirclaim to damages, 
the plaintiffs (then defendants) did not waive their right 
to rest upon their defence; but observed that ‘as the 
cause of action and the indebtedness of the defendants 
were by the complaint made dependent ona full per- 
formance of the contract by the parties who instituted the 
suit, the concession of the defendants was equivalent to an 
admission on the record to that effect.” An ca-parte judg- 
ment against an executor or administrator is res pudicatu 
as to the sufficiency of assetsin his hand for payment. of 
the debt.” 
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As an instance of a decision on confession, reference may 
be made to the case of Hunt v. Brown,3** in which the maker 
of anote sued upon an agreement in relation to a compromise 
of the payee’s claim, after the payee had, regardless of the 
agreement, recovered in a prior suit in which the maker 
having first pleaded a general denial and payment, finally 
offered judgment against himself in full; and Holmes, J., 
after observing that the agreement in regard to the com- 
promise had left the note in full force, and that the agree- 
ment was independent in character, said: ‘¢A breach of it 
was a substantive cause of action, upon which the present 
plaintiff might bring his own suit in his own way, and he 
was no more bound to plead it than he would have been 
bound to plead a set-off, fraud, or a breach of warranty.” 

18. In Minor v. Walter, the plaintiff sued for goods 

—_ sold,and the defendant replied thathe 

gee y are a bad given credit for them in a prior suit 
ad accede ae brought by him against the plaintiff, in 
directly in issue inun- Which he had got an ex-parte decree. 
defended suits for the ~The decree was held not to be res jud/- 
Dens cata on the ground that no person is 
bound to claim a set-off. Mr. Justice Wilde observed that 
‘the defendant in the former suit was not bound to avail 
himself of the plaintifl’s admission or confession of payment. 
He was not bound to prove the value of the goods at his 
own expense, when by bringing suit for them the expense 
would be thrown upon the opposite party. Such a rule as 
the present defendant contended for would often be pro- 
ductive of injustice. Suppose a case of mutual demands 
between A and B. A’s demand against B, being S$ 20, 
and B’s demand against A, 8 30. If A sues B, and credits 
B’s demand of 8 30 at only 14, how upon the principles 
advanced by the defendant's counsel can B_ recover his 
balance of A ? Hecan recover no balance in A’s suit; and if 
judgment in that case is conclusive he cen have no remedy.” 
Soalso where a plaintiff gives a credit in his plaint, and the 
defendant confesses Judgment, a subsequent suit for a 
cause identical in name with the credit allowed wil] not be 
barred, although the burden of showing that the credit in 
the first suit did not cover all his claim will be on the 
defendant.” But an ex-parfe judgment upon an account 
in which the defendant is credited with the full amount of 
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certain items will bara suit by him for the same items.'° Mr. 
Freeman lays down in general words that “no demand in. 
cluded in the plaintiff’s complaint, or in the defendant’s set- 
off or counter-claim, can be allowed if at any time before its 
allowance, but during the pendency of the action, ir has 
been taken into account in forming a jodgment in another 
action between the same parties," whether the action in 
which the judgment was entered commenced before or 
after the pending suit.” 

44.  Asto the grounds of attack, there has been a_ still 
ily the grounds of the greater conflict of opinion, to : eTreat 
title forming the basis extent on account of the loreetting or 
of the claim are mat- ignorance of the difference made in this 
ters in issue, respect by Roman j urists between the 

real and the personal actions, They were held to differ in this, 
“guod cumeadem res ab ecodem mila debeatur, singulas 
actiones singule cause sequiuntur, nec alter earum = altertis 
petitione riviatur; at cum in rem ago, non expressa causa er 
qua rem meam esse dico, omnes Cause una petitione apprehen- 
duntur ; neque enim amplius quam semel res mea esse potest, 
amplius autem debert potest. This differenco was itself due to 
the early forms of Roman procedure, on account of which it was 
an ordinary maxim oftheir jurisprudence,” Dominium est causa 
prorima vindicationis ; causa remota est traditio titulata vel 
ipse (itulus, Asa result of it, as pointed out by Lacombe,  /e 
reyet d'une action en revendication, elle ne pouvait plus étre 
reproduite, alors meme que le demandeur allégudl @ autres titres 
@acquistion que ceux sur lesguels it arait formé sa demande, 
si toutefurs tls ¢tarent anterieurs ala premicre instance : nam 
qualecunque et undecunyue dominrum acqyuisitum habuerit, 
vindicutione primain judicium dedurit.*+ ‘This distinction 
appears to have been discarded in even those modern sv stems 
of jurisprudence that are derived directly from the Roman Law. 
Thus Lacumbe savs : * D’ancienne procédure romaine distin- 
gumt entre /es actions personelles et les actions rcelles, elle 
appliquart le second principe aux actions personnelles et le 
premier aur actions reelles. Cette diffrence a tendu de plus 
en plus a dispar aitre, et pour la legislation francaise, c'est 
le second principe seul qui doit serrir de regle, c'est-a-dire 


gee Rerhmond, Am We- 626 Amirgwee VarreldcN HOI? 
e.meyer es Hughes. 15 Mo 87 Mr Giisray ec Neary, fV1 ots 
Abuott ¢ S105 Ola, ia Masa 4) 42 Schuler rn Sarno), (SWS 
Baek of North Ameriva ec Wheoer 75 Arn Bateac OP eape, TZ dew 2) 
Der Rr Jud. Wy, 


653. 
Devine helene, 0) Ale 367 8 Lae Chose Junge, Tle 


88 GROUNDS OF ATTACK RELATING TO SAME TITLE ARE IN I88UE. [8, 44. 


que la differ¢nce de cause entraiine towours [inapplicabilite 
de l'exception.» 


In speaking of the law of the American Courts, 
Mr. Herman broadly savs—‘ It is a settled principle that 
a party seeking to enforce a claim must present to the Court 
all the grounds upon which he expects a judgment in his 
favor. He is not at liberty to present only a portion of the 
grounds upon which special relief is sought, and leave the 
rest to be presented in a second suit, if the first should 
fail.*’” In England in Aunter v. Stewart,’ the dismissal 
of a claim to be admitted as a shareholder in a company 
upon certain grounds was held not to bar a subsequent claim 
for the same relief on other grounds and equities that might 
have been relied upon in the former suit; and JT.ord West- 
bury, C., observed ‘that the case made by the second bill 
must be taken to have been known to the plaintiff at the 
time of the institution of the first, and might have been 
then brought forward; and it may be said, therefore, that 
it ought not now to be entertained; but I find no authority 
for this position in civil suits, and no case was cited at the 
bar, nor have To been able io find any in’ which 
a decree of dismissal of a former bill has been treated 
as oa bar to a new suit asking the same relief, but 
stating a different case giving rise to a different equity.” 
This decision was exphkuned in Chinniya Mudaliv. Venkata 
Chella Pillai in which the other principal authorities were 
also commented upon, and it was held by the Madras High 
Court that the dismissal of a suit’ by a co-parcener for the 
entire joint estate sold by the other co-parcener, brought on 
the ground that the sale was void as made under undue 
influence and without plaintiffs consent, would not bar a 
suit by the same plaintiff for his share of the estate on the 
same grounds, Sir Colley Scotland, C.J., said :‘¢] take it tu 
be also clear, as a general rule, both on principle and autho- 
rity, that when a question of right or title has been adjudi 
cated on in a suit, the bar of the judgment cannot be 
avoided by suing ona new torm of claim, or on a ground 
of relief which might have been, but was not, raised or 
determined in the former suit, if such claim or ground 
arises ont of and depends upon the same right or title as 
that which was directly in) question in the former suit. 
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The cases of Hitchin v. Campbell,’ Hadley v. Green," 
and Henderson Ve Henderson,” are distinet authorities 
on t's point; and at is uot weskened by any hing 
expressed in the pugg@ment in /funfer vy. Stemorte oo... 
The observation ef the Lord Chancellor as to the absence 
of authority for the positron that the new case made by the 
bill ought not to be entertained as it was known. to the 
plaintif at the institution of the former suit and might 
then have been brought forward, is made. strictly with 
reference to the case before him of ta decree of dismissal 
of a former bill and a new suit ashing the same relief, but 
staring a diferent case giving rise to a diflerent: equity.’ 

So entirely different that) Cas the judgment points ont) the 
evidence civen in the een suit Would not have been 
recetvable in the first, and the dismissal did not imeluade 
or timply the negative of a single disputed) proposition 
Which was necessary for the support of the second, ‘This 
case, E think, aflords no anthority for the position that a 
decree ina former suit is pot conclusive against a modified 
atin dha second: suit rating the same question ona 
eround Which might have been rched upon in the former 
sul. A deerce tna suit by a person claiming as heir or 
co-parcener could be no bar to a second suit brought to try 
his richt as dome or devisee of the same property, for the 
question of right would be differcut; unless the latter right, 
appeared to have been in question ino the first stit as in 
the case of Udarga Terur vi Katona Natehrareé: But 
decree ima suit for partition of family property would, 
m the absence of special circumstanees, be, Po think, a bar 
to a sccond suit for rehef ou the grounds not before raised 
that the co-sharer or one of the co-sharers was illegitimate, 
or had been removed out of the family by adoption, or that 
part of the property was the self-acquisition of the plamtif 
because it Would be a second time litigating the question, 

of Coparcenary right which was the immediate object-matter 

of the first suit.” Hollow ay, J. likewise said that in Odazya 
Terar ve Katama Natchiar, “VU observed that there was 
no real conflict between S/enderson vi Tlenderson and 
Hunter v. Stewart, Reading in its proper meaning, the 
passage at p 115 (5 Hare), that meaning is simply that the 
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whole case of the parties as to the matter of litigation must 
be brought forward. Taking the word matter of litigation 
to mean question of right which is the only proper sense in 
questions of res judicata, there is no doubt of the perfect 
correctness of this opinion, and the Vice-Chancellor express- 
ly says that the items of account brought forward by the 
bill were matters of which an account might have heen 
takenin the suit, The matter of the lugation was ‘what 
sum is due on the transactions between the parties,’ and 
the judgment of the Court on that question was uf course 
res gudicata both as to items brought forward and as to 
items not brought forward. It was simply Hasftmure =v. 
Lawes in equity, and the meaning of the rule is not that 
a decree will bar a man as to matters never raised, if they 
are matters relating to the external object of the tivation, 
but as to all matters which were relevant and examinable 
upon the question of right at issue between the parties. 
In Jlunter vo Stewart, Lord W estbury very distinetly con- 
fines to the question of right raised ‘the operation of res 
judicata, Wt was a very strong case, the relief was in) sub- 
stance the same, all the matters of fact alleged in’ the 
second bill were known to the plaintiff at the period of the 
first, but the exception did not apply because there was 
hot ‘the same ground of claim or one and the same cause 
for relief? “This is simply Von Savigny’s ‘same question 
of right, 7 tas also a distinet re pelling hy thie highest 
Kuelish authority of any such rule as has been supposed 
that, if any object-matter is brought into question, all pos- 
sible claims thereto are necessarily cflered tor decision, 
and that a manis equally barred from any future suit whe- 
ther he has subantted a particular cround of claim or not,” 


The decision in Zianter ve. Stewart has been followed in 
several cases in this country, Among these, reference 
mav here be made to the case of Bhisto Shankar ve. Ram 
Chandra Rav?! ini which Melvill, J.,) in delivering the 
judgement of the Bombay High Court said: “In the former 
suittthe Courts might have laid down an issue as to title, 
and have determined that the plaintiff had no ttle, or 
that the defendant had a titlh to the land; but there was 
no such issue and no such decision, and the present suit 
cannot be held to be barred, unless it be held that a man 
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who brings a suiton one ground of action and fails, is 
necessarily debarred from bringing another suit for the 
same thing on another ground of action.’? The same was 
often held under the Code of 1850 also. Thus in Aughore 
Nath v. Roop Chand, the dismissal of a suit on a bond 
for failure to prove its execution was held not to bara 
subsequent suit to recover the identical sum as a balance 
due on a khata account. Nor was that view restricted 
to personal suits, or to suits for fungible objects. Thus in 
Grooraea Dutt v. Sooroo,®” the dismissal of a claim brought 
by the plaintiff as a certain person's heir was held not 
to bar a subsequent suit for the same property by the 
same plaintiff as the heir of a son of that person, 
In Bhisto Shankar oo Ramchandra also, aio suit to 
recover certain land from defendant on the ground of his 
holding it as a trustee, was held to be not barred by a pre. 
vious suit) for the same land brought against him as a 
wrongful trespasser, Andain Shridar Vinayak v. 

it was held that a failure in’ a suit) of simple eyectment 
would not bar a subsequent ssait) for redemption, even 
When the defendant had) pleaded the existence of the 
morteage in the former suit; though the morteage-deed 
which had not been stamped at the time of the execution, 
Was not stamped and produced in evidence until the day 
on which the judgment was delivered, Mr. Justice West, in 
delivering the judgement of the Court in this case, observed 
that “the matter must be regarded as essentially different 
when it did not originate In the same transaction, and when 
it constitutes a wholly different nght in the plaintuf? giving 
risetoa different duty on the part of the defendant.” 
The same view was taken by the Bombay High Court in 
Flat Uasam [brahim v. Mancharam,*’ in which also West, 
J. said: ** There is not an allevation of a wholly different 
ruht or ofa wholly ditferent group of facts infringing it in 
this suit from what there was in the former one, The facts 
ure connected in an essential jural unity, so that, had the 
plainuths whole case been brought forward before, it would 
not have involved separate investigations, This being so, we 
think that the plaintiff cannot now sue on the ground 
merely subsidiary to his main ground on which he seeks to 
re-open the litigation, Having striven to establish his title 
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to land by one means and failed, he cannot now establish 
that title by other meaus which were equally at his com- 
mand when the former suit was tried, and so connected 
with the crounds on which he im that case relied that they , 
ought to have been submitted for consideration together. 
In Kunhi Kuttusu v. Kunhayau Kutti,”’ likewise a suit for 
certain land on the ground of asale by one’s father was held 
not to bar a subsequent suit for that same land on the 
groundof heirship to one’s father, Sir Walter Morgan, C.J., 
and Innes, J., observing that that was an entirely different 
ground of title to that put forward before. The Madras 
High Court) has consistently held ina number of cases 
that a plainuiP was not bound to br ine forward all lis titles 
at onec, Sir) Charles Turner, C. I. and Forbes, J., in 
Sadaya Pillaiy., Chruni,” said that the plamtitl “ claimed 
the same property iors trie, but he based lis eleim on in- 
heritance — succession by survivorship to the interest of his 
united unele s that claim was inquired mto and determined, 
He now sues on the tithe created by the agreement made 
between himeand the defendants through “heir euardian 
subsequently to the death ef P. Chis uncle ), This) claim 
has not been heard and determined,” ae and = Muttu- 
samy Avyars dd. in Diya Kandt Cmmatha v. Cheria Kun- 
hamed,© ex pressiy disse 2 fromthe decisous of C alcuttaa 
High Court reported ti hob. Reo. Cale 252)-) and in 
l. in R. PT. Cal. 23) sl In Ae! Bapulli ve Kanhali, 
observed as to the faint that the entire ratio deeidendt in 
the Privy Counce! case relied on by the Majority of the 
Full Beneh was, that a party must include im a suit every 
ground of claim arising Out of the same cause at action, 
which was altogether different: from the foundatien on 
which the majouty of the bull Bench based their judgment, 
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having come into consideration, if at all, only inciden. 
tally. ‘Thus the dismissal of a suit for certain land on the 
basis of a gift was held «nu Brojo Lally. Ahettur Nath? to 
bor a suit for the same land on the ground of heirship, as 
Salitigant cannot be allowed to keep back one of his 
titles, and then, years alter, to bring a fresh suit onthe 
eround that be had stilla right in reserve. He is bound 
to «disclose all the titles at once.’ Glover, J.,) further 
observed in this case, that “the Subordinate Judge appears 
to have confounded the plaintiff's title, and his cause of 
action together, and to have considered that because 
the plaintiffs title by mheritance was not decided by the 
judement of Tsu, it is open to triabnow; but a platititl’s 
cause of action is avery different thing from lis utle ; 
the one is something done contrary to a person's mtcrest 
which obliges him to seek the aid of a Court, the other is 
the proof that that something affords him a vahd ground 
for rehefi” tn Dudsar LBibee ve Shakir,” the dismissal 
of asuit brogaht ow the ground of a gift’ from plamtitls 
nother was held to bara subsequent suit on the ground of 
bentances; and Mitrer, Joy said: “dt is perfectly clear that. 
the titig on Which the plaintiff has brought the present surt 
wits an exrsience at the tine when the former suit) was 
brought. and she was bound to bring the Jatter suit on all 
the tithes that were then mm existence, She did not choose 
10 do so, and ait follows, therefore, that the decision in the 
former case, so far as it relites to the ownership of the Jole 
must opcrate agaist her as an estoppel in this case, “Phas 
prnciole has been apphed by the Privy Council against a 
defendant, and Po sce no reason either in justice or equity 
Why at should not be applied against a plaintiff. No 
special reason has been assigned by the present plaintiff 
toexplan why she did not inthe former case sue upon 
the tithe of inheritance now brought forward by her; and, 
mm the absence of such an explanation, it would be obviously 
unjust and improper to harass the defendant by a second 
suit for the same property, merely because the plamntifl 
has now come forward upon a different title—a tithe which 
she could have and ought to have brought forward in the 
former suit without any difficulty whatever.” In Premanund 
ftiam v. Ram Churn’, Kemp, J.,in delivering the judgment 
ofthe High Court, said:—* The plaintiff was bound in his 


ee ee eee oe aan meatameaee et ee 


* ALD Woh oo j *# XY WR. ICS. j erXUX WL Fae 


94 GROUNDS OF ATTACK RELATING TO SAME TITLE ARE IX I88TE. [§. 45. 


former suit to include in it all the grounds which then 
existed on which that suit could be based, and the second 
suit on grounds which existed at the time the first suit was 
brought cannot be allowed.” So also in Atudhia v. feng, a 
suit’ by plaintiffs asthe heirs of J, for certain property 
from the daughter of R., alleging that it was the joint 
property of R.and J., to which on R.’s death J. had sue- 
ceeded, was held barred by a decision in’ her favour in a 
former suit brought against her by the same plaintiffs, after 

the death of J., for the same property on the allegation that 
it was the separate property of R., and the plaintiffs were 
entitled to it on the death of R.’s widow; the Court observ- 
Ing that—“ the judgment in that case appears to be final in 
respect of defendant’s title as against the plaintiffs, whether 
they claim in that suit as heirs of R. or of J., for at that 
time any title they had as heirs of J. had already accrued, 

and the entire character of D.’s (the widow’s) and defendant's 
tithe and possession as against them was opened out by the 
pleadings, and properly fell to be decided in that case, and 
cannot be raised again.” Tn Par? Mal vo Vasanda Ram,'* 
astut tor the prapuetary possession of a house having bee! 
dismissed, as barred by Limitation Law, on the ground of 
defendant's adverse possession, the plaintiff sued to redeem 
the house, alleging that bis ancestor had mortgaged it to the 
defendant, and that suit was held to be not maintainable. 
“The plaintif’ said the Punjab Chief Court, “elected to 
bring his suit) against the defendant tor proprietary posses. 
sion of the house mosuit. THe never mentioned a word 
about. a mortgige. He sued to establish his right as pro- 
prietor and to obtain possession in virtue of that right alone. 
He might and ought to have preterred his action to redeem 
the house, he being the proprietor; or he might have sued 
tu have his proprietary tide declared aud to redeem. ‘The 
question of the mortgage Was a question that existed, if at 
all, at the Gime the tirst suit was brought and determined, and 
it should then have been ratsed. He had an opportumry of 
bringing the question before the Court, and having omitted 
to do so he cannot now rest a new suit upon that ground,” 


The leading decision on the point under the Code of 1859 
was that ot JVoomatara Debiayv. Unnopoorna Dasi,* which 
Was a suit for certain land, on the ground that the plaintiffs 


C mntetuaiad 
Te ates mee ste oe me ne “ ~ oe --—- 


eet RE Ai oe i OSITE BK No 33 i MALBLE in PC 


3S. 45.) GROUNDS OF ATTACK RELATING TO SAME TITLE ARE IN ISKUE, 


had been dispossessed of it on account of some proceedings 
in regard to disputes as to the boundaries of certain parcels 
of lands. The plaintiffs alleged that the land beloneed to 
their ancient taluk, but the suit was held to be barred by 
a decision against them ina former suit in which they had 
claimed it on the ground of the same dispossession, but 
with the allegation that it was ftawfir land. In the High 
Court,’' Phear, J. (with the concurrence of Hobhouse, J.) 
said: ‘It is true that the title to possession on which the 
plaintiff now relies is different from that which she set up 
in the suit of 1854, But I think the difference in the title 
put forward does not change the cause of action within the 
meaning of Sec. 2 of Act VIIT of 1859. The plaintiff's 
cause of action ts simply this, that she is, as she alleges, 
wrongfully deprived by the defendants of the enjoyment 
iy possession of certain land which she is entitled to have. 
It is for her at the trial to make out such a title to posses- 
sion as Will prevail against the defendants. If she omits to 
put forward her strongest title or her real title, so much 
the worse for her, The adjudication in the suit determines 
as between her and the defendants not only the matter of 
the particular tithe which she sets up, but the actual right 
to possession at the date of the plaint, by whatever title it 
mht be capable of being then supported.’ On appeal 
their Lordships of the Privy Council concurred in that 
view with the observation that the principle on which their 
decision proceeded was almost identical with that laid 
down in Katama WNatehiar,’- and said that the cause of 
action in both the suits was the dispossession of the appel- 
lant by the fixing of the boundary complained of, that the 
platuutil. clatin as taufir land was in effect an admission 
that it did not belong to her taluk, that “the Court of 
Appeal proceeding on the admission of the plaintiff that the 
whole of the originally settled ¢aluk was in’ her possession, 
aud that all she had been dispossessed of was claimed by her 
only as taujir lands, dealt with that claim; but it is perfectly 
clear that, if the plaintiff had chosen to put forward the 
vther tithe, the Court would have dealt with the whole ques- 
tion und considered it.” ** Nor does it appear io their Lord- 
ehips” it was further observed,‘ necessary to decide, whether 


in some of the cases put by Mr. Doyne, where the plaintiff 
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was suing entircly under anew and different title, such 
a distinction, as he contended for, might not be taken, 
because it seems to their Lordships that the matter in dis- 
pute thronghout was the title of the falukdar of this. taluk 
to the land in) question, and the possession which she had 
thereby acquired, aud it 1s perfectly clear upon the pro- 
ceedings inthe earlier suit that her aight in any way = to 
this land was capable of being therein deternimned, The 
Court in that suit, seems almost to have considered 
that the tile now sned upon had been put for- 
ward and could not prevail and that a the talukdar 
had any title at ail it was by way of faafir.’ This 
decision was followed in Aushee Kishore vy. Kristo Chunder,' 
in which a suit for certain Jand on the cround — of 
its being plaintiff's, as an accretion to the village [., was 
held barred by a decision against the plamtiff ina former 
suitin which hehad claimed it as an accretion of vill ave I. 
SirRichard Couch in delivering the judgment of the Court, 
after observing that the phanitths title im both the suits was 
by acerction, and that the circumstance of its bets an 
accretion to one village rather toanother would be only the 
odeof acquiring the title, said, “whetherat is by aceretion 
to the one or the other, there i mo ditferenee in the 
title, 2.0.) Phas (the Privy Couned) jadement is con. 
clusive that the plarmufts 1a this case having ue Nea I 
the former suit of proving the title by accretion to Ro. or 
by accretion to L., or by accretion to both, they are nal 
by the jidement in that suit, and cannot bring another 
setting up a title by aceretion to L, ly they did) not (set 
up that tithe im the former suit), they oneht to have done 
it, and having omitted to do at, they cannot doit now.” 
All these cases were the real suits of the Roman Law, and 
the decision in them was based on grounds that were appli- 
cable to these suits. In this country, it has been attempted, 
however, in some cases, especially by the Caleutta High 
Court, to extend that principle to other suits also. Thus, 
professediy, on the authonty of the same Privy Council 
decision, the majority of the Full Bench of Caleutta High 
Court held in Denobundhoo v. Kris fomoner,’' that a sult by 
a widow to establish her right to certain land as heiress 
of her daughter was barred by a decision azainst the widow 
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in a former suit brought by her to recover it as her husband's 
heiress on the ground of the invalidity of a gift of it made 
by the husband to the daughter. The decision was expressly 
based on the ground that the difference in the title put 
forward did not change the cause of action within the 
meaning of Sec. 2 of the Civil Procedure Code of 1859. Sir 
Richard Garth, C. J., dissented from the view of the 
majority, and observed that the Privy Council decision was 
ina case, which might have been made the subject of an 
action of trespassin England, and in which the cause of 
action was dispossession, while the suit before the Ligh 
Court came under a different class of suits, in which the 
plaintiff could not rely upon her possessory right, but was 
bound to show by what other right or title she claimed the 
land in dispute. ‘* This is, in fact,” said the learned Chief 
Justice, “‘one of those very cases, in which the question to 
be tried was not dispossession but of substantive title, and 
which their Lordships in the Privy Council especially except 
from the operation of their judgment.” There can be no 
doubt, however, that there is nothing in the report of the 
Privy Council decision to show that, and “the report of the 
argument in the case does not,” as was observed by Markby, 
J., ‘Sassist us in discovering what the class of cases is which 
isthere referred to.” ‘I think it is clear,” went on the 
learned Judge ‘that by the words ‘new and independent 
title’ the Privy Council meant some title which could not 
have been put forward in the former suit. This must meana 
title newly acquired, because it is clear that under our 
procedure a person may put forward in one and the same suit 
as many different titles as he likes.” But it is equallv true, 
notwithstanding what Markby, J., said to the contrary, as 
observed by Garth, C.J., that their Lordships did not intend 
to lay down any general rule, and notwithstanding the 
general concurrence expressed by their Lordships, which 
must be understood to have been a concurrence with 
reference to the facts of that case, that their Lordships did 
not intend to decide anything more in the case than was 
decided in the case of Katama Natchiar. 


The Full Bench decision was followed, however, in 
Bheeka Lall v. Khuggoo Lal, which was quite a suit in 
personam.”* «The plaintiff,” said Markby, J., in this case 
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‘‘having been in partnership with the defendant brought this 
suit upon the ground that there was a partition, under which 
it was arranged that cach should be entitled to a molety of 
any decree which should be recovered, and he alleges that 
the moiety of a certain decree was recovered on the 4th 
September, 127], and that, therefore, under that partition 
he was entitled to a moiety of the sum so recovered. ‘lhe 
defendant answers that the plaintiff had already brought a 
suit inthe year 1872, after this decree was recovered, in 
which he claimed, together with a number of other items, 
this very sum for which the present suitis brought. ‘The 
plaintiff replies to that, that the former suit was not based 
upon any right which he had under the partition, but upon a 
general right to an account, alleging that the business 
continued subsequently to the partition, and he maintains 
that that suit was dismissed solely upon the ground that 
the Court found that, by the partition, the business 
was putanend to. That is trne, But it is also clear 
that the plaintiff might, if he had chosen in that suit, 
have gone on to say that even if he was not entitled to a 
share in this decree as an item of the general account which 
he claimed, he sull was entitled to it upon the terms of the 
partition itself, Whether the business continued after the 
partition or not,and he did not choose to do so. There- 
fore, this is a suitin which the plaintiff having two rights 
under which he could recover this specific sum of money puts 
forward only one and claims upon that. And the question 
is, Whether hie could then put ferward a claim for the same 
identical sum of money under any other right subsequent 
to that suit. [think that question is conclusively decided 
by the Full Beneh in) Devobundhoo v. Kristomonee. It is 
quite true that that decision relates to acclaim to land. 
But every argument by which it can be maintained that 
ifa man sues for land he ts bound to put forward every 
title of which he was possessed at the time when the suit 
was brought, applies with equal force to a suit for money, 
I think itis impossible not to hold after that decision that 
ifa man sues for a specific sum ot money, he must put for- 
ward every right under which he claims at that time that 
sumof money.” Prinsep, J., alsoexpressed himself to be of 
the same opinion, Both the learned Judges appear not to 
have adverted to the grounds of distinction, between the real 
and the personal action, which were relied upon by Roman 
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jurists in support of their views as to the difference in the 
nature of the cause in those actions and consequently in the 
operation as a res judicata of the judgments passed in them, 
As a general rule, it was considered that in suits for 
des corps certains, Pindiridualite de Fabjet dérive uniquement 
dePindividuante de la cause; but in suits for dodbjets 
fongiiles, dewr instances ne peuvent pas avoir le meme objet 
sans avoir la meme cause, et réciproywement que, si les causes 
ne sont plus les memes, les objets different aussi 

In Hemola Soondury v. Punchanun,? the plaintiff inter- 
vened on the ground of his proprietary right to ecrtain land 
In a stint avainst a tenant of that lane for rent, but did not 
put forward his claim to the land based on the partition 
procecdings ; and the claim for rent havine been decreed, 
he brought a suit for the same land against the deerce- 
holders, but it was held unsustainable; Kemp, J., observing 
that “as that (ormer) suit was instituted two years after 
the conclusion of the butieara (partition), any right to khas 
(actual) possession which the present plaintiff considered 
himself entitled to under the bufwara should have been 
expressly set forth in that suit.” In Radhanath v. Land 
Mortgage Bank of India," however, a suit by adcerece-holder 
for having certain property declared hable to attachment 
and sale in execution of a decree was held to be not 
barred by a decision against him in a former suit instituted 
by him for having the property declared liable to attach- 
ment and sale in execution of another decree. [t was 
argued on the authority of the above decisions in this case, 
that the right claimed in the second suit having been in exis- 
tence at the time of the first suit, the plaintiff ought to have 
included it in that suit, but the Division Bench expressed 
it as their opinion ‘that even the very strict interpretation 
put upon the decisions of the Judicial Committee by the 
Full Bench of this Court in the case of Denobundhoo, does 
not make the principle laid down applicable to this case, so 
that Sec. 2. of Act VIII of 1859 does not, in our vicw of the 
case, bar this suit.’’ Mr. Justice Candy, expressed his con- 
Currence with that decision in an exhaustive yudgment in 
Becharji v. Pujaji,’’ ob-erving that “this Court as well as the 
High Court at Madras is inclined to agree with Garth, C.J., 
rather than with the other Judges in Denobundhoo case.” 
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46. The rule of res judicata, as enacted in the present 
. Civil Procedure Code, omits all reference 
sre Daan titles to the cause of action, The Explana- 
orming separate : ae. fe 
causes of actionare tion Il, clearly enact» that it Is matters 
not under the pres which not only ‘might,’ but ‘ought’ to 
sent Code matters have been made ground of attack in the 
sae. soa *" former suit, that shall be deemed to have 
" been in issue in that snit. It is nowhere 
laid down what matters ought to be made a ground of attack in 
any suit. Sec. 45 of the Civil Procedure Code allowing several 
causes of action to be joined together is merely permissive. 
Sec. 42 is more comprehensive as requiring that “every suit 
shall, as far as practicable, be so framed as to afford ground for 
a final decision upon the subjects in dispute, and so to prevent 
further litigation Concerning them.’ The words “as far as 
practicable’? introduce into the section an indefiniteness and 
uncertainty, which though perhaps unavoidable, deteriorates a 
great deal from its value as a rule of law. The important 
question now in connection with this point will alwavs be 
whether the ground on which the subsequent suit is based was 
such as onght to have been a ground of attack in a former suit. 
Jt appears to be generally agrecd «pou that a plaintiff, though 
“bound to bring before the Court all grounds of attack avail- 
able to him with reference to the title which is made the ground 
of action, is not bound to put forward in one suit all his. titles 
to the subject sued for, is not bound when several independent 
crounds of action are available to him, to unite them all in one 
suit.” In Watta Chetti v. Muttan Chettr," it was held by a 
majority of the Full Bench of Madras High Court that a suit 
on a bond would not be barred by the dismissal of a prior suit 
for the bond-money brought on the ground of a subsequent 
oral promise by the obligees to pay their proportionate shares 
of the amount due on the bond. Mr. Justiee Kernan dis- 
sented from that judgment on the ground that the subsequent 
suit was “rv claim for the same matter supported by or evidenced 
by a different) means.” Mr. Justice Innes, ‘on the other 
hand, agreed with Sir Charles Turner and Mr. Justice Forbes, 
observing that it could not be “said within the meaning of 
the Explanation (IT.) that the claim in the present suit upon 
the original agreement ought to have been made a ground of 
attack in the former suit,”’ and that ‘in determining what ought 
to be or ought to have beena ground of attack in a suit, matters 
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must not be included which are not within the scope of it, 
1. e., Which are net embraced within the same Cause of action.” 
Muttusawmy Ayyar, J., also was of the same opinion and said : 
‘¢ Reading the Explanation together with the rule enacted in 
Sec. 13, it relates, I think, to matters of fact or forms of relief 
reterable to the cause of action in the former suit. Even 
supposing that itrefers to all available grounds of action entitling 
the plaintiff to the relief then sued for, still 1 do not see 
how it can be applied to this case, in which the document (A) 
was alleged to have been superseded by the oral agreement. 
The two transactions could not co-exist and they could not 
simultaneously be made grounds of attack.” In Allunni v. 
Kunju Sha," the dismissal of a claim brought by the Aarnawan 
of the defendants’ farwad for certain lands granted to them 
for maintenance under an agreement alleyed to have been 
broken by the defendants mortgaging some of them, was held not 
to bar a subsequent suit for those same lands brought on the 
ground that he was entitled to resume possession thereof as 
karnawan ; Mr. Justice Muttusami Ayyar observing ‘ that 
Explanation LI must be taken to refer to the title litigated 
in the former suit as contradistinguished from the relief 
claimed, and that where several independent grounds of 
action are available, a party is not bound to unite them all in 
one suit, though he is bound to bring before the Court all 
erounds of attack available to him = with reference to the 
title which is made the ground of action.” Similarly, in 
Sathappayyar v. Periasami,”* the dismissal of a former :uit 
for the defendant’s removal from the office of Mahant on 
the ground of his not having been duly appointed by the zamin- 
dars, was held not to bar a subsequent suit for the same relief 
brought on the ground of the defendant being disqualified for 
that office as being a married man; Best, J., observing that 
‘‘ though this objection might have been taken in the former suit, 
he was not prepared to say that it ought to have been taken.”’ 


The High Court Allahabad, took a similar viewin Sheo Ratan 
Singh v. Sheo Sahai,” in which the dismissal of a pre-emption 
claim by a reversioner in respect of certain laud sold by the widow 
was held not to bar a subsequent suit for a declaration ag to that 
sale not being binding on the plaintiff. Duthoit, J.. in 
delivering the judgment of the High Court said: ‘Nor 
was the plaintiffs’ presumptive title matter which might 
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and ought to have heen made the ground of attack 
in the former suit. The law doves not require a_plaintift 
at once to assert all his titles to property. or to be thereafter 
estopped from advancing them, A plaintiff may with the leave 
of the Court join causes of action ; but he is nowhere compelled 
to do so. The cause of action in the present suit, although the 
date of its accrual is the same, is separate and distinet from the 
cause of action asserted in the former suit. To have made the 
title upon which they now ceme into Court the ground of 
attack in the former suit, would have been inconsistent with the 
object of the plaintifls in that suit.’’? So also the Bonbay High 
Courtin Konerrar vy. Gurrar,®' held that the dismissal ofa suit 
for a certain parcel of land alleged to lave fallen to the plaintiff's 
share ona partition ofa joint estate would not bar asubsequent suit 
for a general partition of that estate, Mr. Justice Melvill observ- 
Ing as follows: ‘It is possible that the plaintiff might, im his 
former suit, have made an alternative case, and have prayed 
that, of the Court should) come to the conclusion that the title 
which he set up was a bad one, and that he was not entitled to 
the relief which he claimed, it should nevertheless award to him 
a different relief, founded upon adifterent and autagonistic cause 
of action, The plaintiff! might, we sav, possibly have been 
allowed to combine two such grounds of attack in one suit: 
but we cannot sav that he ought to have done so. The 
Injustice and inconvenience of insisting on such a proce- 
dure are very clearly pointed out) by Garth, C.J., in’ his 
decision in Denobundhoo v. Kristomonee.”” A majority of 
the Full Beneh of the High Court held the same in Girdhar 
v. Dayabhai, in which both the suits were tor eyeetment on 
the ground that the defendant was a tenant of plaintif, but 
in the former suit a lease was relied upon and held disproved, 
and the subsequent suit was therefore based merely on the 
yeneral relation arising from defendant’s possession and pay- 
ment of rent. Mr. Justice Melvill observing that this consti- 
tuted « difference, not in the cause of action, but merely 
in the evidence by which the cause of action iS supported, 
said: The cause of action in the present suit, namely, the 
breach of an obligation arising out of the relation of landlord 
and tenant, was fully heard and determined in the former 
action; and that the present suit cannot be maintained, uoless it 
can be held that a party who has failed in one action can bring 
another suit to establish the same case bv different evidence.” 
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The Court held, however, that the cause of action and the 
specific right alleged in the two suits were different, and would 
have to be supported by different evidence, and West, J., 
said: “ If, through the case being one between landlord and 
tenant, the several grounds were so connected as properly to 
admit of investigation and adjudication together, the District 
Judge ought to have dealt with them together, and determined 
whether on any view of the case before him the plaintiffs were 
entitled toa decree. Tf they were not so connected, it cannot 
be said that the former adjudication constitutesa res zadicata for 
the purposes of the present case.” In Nilo famehandra v. 
Govind Rallal.’ the dismissal of a suit brought for possession of 
certain land on ap agreement was held not to bar a subsequent 
suit forthe same Jand by the same plaintiff on his hereditary 
right as a member of the family, Sir Charles Sargent expressly 
observing that “the circumstances of the present case are 
certainly stronger than those which were held in) Girdhar v. 
Dayabhai to prevent the bar of res judicata.” 


é 


In Becharjiv. Pujaz™ a suit for partition of a joint estate 
by a coeparcener as such had been dismissed as barred under 
See. 373 of the Civil Procedure Code on account of a former 
suit for partition by the plamtiffs father, which was withdrawn 
without liberty to bring a fresh suit, on the arbitrators having 
made an award which had been accepted by the parties, but did 
not alter their rights. In this latter suit the plaint did not refer 
to the award, but after the settlement of the issues, the plaintiff 
apphed for an amendment of the plaint, xo a» to include in it his 
claim on the award, but the amendment was refused on the ground 
that it would materially alter the character of the suit. A Divi- 
sion Bench of the Bombay High Court held) that the dismissal 
of the suit did not bara subsequent suit for partition brought 
on the basis of the award ; Candy, J., in an elaborate Judgment 
reviewing the prior authorities, observed that though the plaintiff 
“might have framed that plaint (in the disimissed suit) to 
the effect that even if his general right to partition as a member 
of au undivided Hindu family was lost owing to the withdrawal 
of the suit of 1874, he was still entitled to partition by the agree- 
ment of the parties subsequent to the filing of the former suit 
(that way withdrawn), it does not follow that he ought.” = Mr. 
Justice Jardine further said—‘* It ip true that the question refer- 
red to the Full Beneh in Denobundhoo's case, and answered in 
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the affirmative by the majority of the Judges, was framed in 
such a way as to lay down the proposition that a title to pro- 
perty not set up ina former plaint cannot under any cireum- 
stances be relied on in a subsequent suit to recover the same 
property. But the grounds of the decision, and the authorities 
quoted in support thereof. did not cover such a wide proposition, 
nor has such a strict interpretation of the law been approved of 
by the High Courts in this country.’ This decision and the 
decision in A/lunnt v. Aungu Sha were followed by the Punjab 
Chief Courtin Muhammad Din v. Rahim Gul, Tremlett, J., 
observing that the words “matter which might and ought to 
have been made ground of attack,” show that a plaintiff is not 
bound to assert at once all his titles to property, or to be estop- 
ped from hereafter advancing them. ‘The same view had been 
taken by the Punjab Chief Court in the earlier case of Syad 
Yar Khan v. Ram Chand” in which the dismissal of a suit for 
land brought on the grouad that it was not included in) a eon- 
ditional sale was held not to bar a subsequent. suit brought for 
the same Jand on the ground that the conditional sale did 
not bind the estate after his death, and Barklev, J., observed 
that Explanation If was an explanation only of words used in 
Sec. 13, and See. 13 did not apply, ‘Cas though the plaintiff in 
the former suit might have made the invalidity of the alienation 
ground of attack, he did not in fact do so, and the question not 
having been raised in that suit, the matter cannot be said to 
have been heard and finally decided by the Court.” The deci- 
sion of the Punjab Chief Court in) Palamal vy. Maya" is not 
against this view, as in that case the claim in the former suit 
was for T.’s estate on the ground of custom, and in the latter 
suit for the same estate on the ground of law; and Stogdon, J., 
in delivering the judgment of the Court expressed an ap- 
proval of the decision in) Adlunnt ve Kunju Sha, and said 
—In the former case the right to inherit T.’s estate was the 
tithe which was made the ground of action. If plaintiffs were 
entitled to succeed to it) both by law and custom, they were 
bound to make both law and custom grounds of attack. They 
were not entitled to bring one claim based on custom and a 
second one based on law.’” In Kameswar Pershad v. Rutlan 
Koer,”’ A. mortgaged for her debts certain lands of her deceased 
husband’s estate and afterwards surrendered the estate to R. on 
an agreement providing inter alta that he would pay off her 
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liabilities, and on a suit by the mortgagee for the mortgage 
amount against A.and R., the mortgage was held to be not 
binding against the estate, and after A.’s death, it was held that 
the decree against A. could not be executed against Te exeept in 
respect of personal property of A, which had come to his hands. 
The mortgagee then brought a suit against R. to have him 
declared liable on the ground of the agreement, but their Lord- 
ships of the Privy Council held that—*it was only an alter- 
native way of seeking to impose a lability upon R., and 
the matter ought to have been made a ground of attack in the 
tormer sait, and therefore that it should be deemed to have heen 
a matter directly and substantially in tissue in the former suit.” 
47. ‘The same principle of Explanation IL, has been held 
Ginnndeebcaretian. 2° apply to the grounds that ought to have 
plaintiff's rejoinder been urged by the plaintiff in reply to some 
wre grounds of at- plea raised by the defendant, as essentially 
tack, and therefore such grounds are also grounds of attack, 
Matters im issue. 1 . . +) y 7 
Thus in Mirman Singh v. Phulman Singh,” 
a suit by a minor contesting the validity of a mortgage of his 
share of lands was held barred by a decision in favour of the 
mortgagee in a previous suit against him, in which no objection 
was taken against the validity of the mortgage relied on by the 
mortgagee, and the decision of the Court proceeded on the hypo- 
thesis of its validity. In Eneland the rule has been held to apply 
even tothe grounds based on matters which arose after the plea 
pleaded by the defendant. Thus in New/sngfonv. Lery,"' Black- 
burn, -., observed that — © in the present case, by the uon-pavimen! 
of the instalment of the composition due ou the Gth April 1869, 
the covenant not to suc came to an end before the confession of 
the plea, and might and ought to have been taken advantage of 
at the time. If the plaintiff could, after the 6th of April 
1869, have replied the non-payment of the instalinent duc on 
that day, he ought to have done so; having missed his oppor- 
tunity, he could not have done it afterwards.” 


48. The same rule would apply where the pyint was raised 
Matters aredeemedto 28 the original Court, but left nndecided 
be in lgsue, even by it, and not raised on appeal. Thus 
though not urged in Sultan Ahmad y. Maula Lakhsh,”’ M. 
SA brought a suit to have it declared that 
oS the property attached in execution of it 
decree against her husband was hers and therefore not liable 
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to attachment as her husband’s, and on her death the suit 
was proceeded with in the name of her sons who claimed under 
her will. The Lower Courts decreed the claim on the 
ground that the property was hers, but her sons did not rely 
on the will in the High Court on appeal, and it was held that 
the judgment-debtor’s fourth share in the property as her heir 
was liable to attachment «and sale. This decision was held to 
bar a subsequent suit by M.’s sons against the purchaser of that 
share, on the ground that “the mother’s will was plainly a 
matter which should have been made the ground of the defence 
in the course of the trial” in the High Court. 


49. The principle of the Explanation II applies of course 
Grounde not existing OLY to the grounds existing at the time of 
xisting BP ae ee 

atthe tine of the the former suit. Thus in Masratullah v. 
farmer suit are not Mujibullah,’" Sir Joli Edge, C.J., and Knox, 
matters in issue mJ, said,—** The (partition) decree of 1860 
ws settled the rights of the parties as they were 
at that date and cannot uow be questioned. But that decree 
cannot operate as res judivata on any question arising as to 
rights of the parties acquired since that date. As for instance, 
the defendants would be entitled to show that since that date 
they had obtained adverse possession, or that there was a parti- 
tion in which no question of title was raised or other similar 
defences. When a decree declaring a right to partition has not 
been given effect to by the parties proceeding to partition in 
accordance with if, itis competent for the parties or any of 
them, if| they still) continue to be interested in the joint 
property, to bring another suit for a declaration of a right 
to a partition in case their right to partition is called in 
question ata time when, by reason ot limitation or other- 
wise, they cannot put into effect the decree first obtained.” 
This is the rule of the English Courts also. Thus in Mewing- 
ton v. Levy, ? Blackburn, J., incidentally said:—** 1 incline to 
think that the doctrine of res judicata applies to all matters 
which existed at the time of the giving of the judgment, and 
which the pasty had an opportunity of bringing before the 
Court. But if there be matter subsequent, which could not 
have been brought before the Court at the time, the party is 
not estopped from raising it.”” Bramwell, B., in still clearer 
language observed that—‘‘if new circumstances had arisen, a 
fresh action might have been brought. If, for example, the 
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action were brought too soon, the debt claimed not being due 
at the time of the issuine of the writ, or if, as here there was 
a release operative at the time of plea pleaded, but. defvasible 
by something which occurred subsequently, in these cases a 
confession of the plea, with judgment for the debt, would not 
lhe res judicata as to the matter subsequently arising.”’ 
Kelly, C. B., broadly said :—* It appears to me to be quite 
clear that, upon this judgment having been obtained and 
acted upon by the parties, the claim of the plaintiff is com- 
pletely answered and finally put an end to, unless there be a 
further defeasance of the release contained in the composition 
deed, by reason of a new default.” Similarly in’ Meatig 
v. Redden, »* Horton, C. J., said: ‘ If UW. had obtained a new 
aud cistinet title to the lots after the final judgement in the 
former action, then that judgment would not have been res 
adjudicata against’ her. But that is not this case. Under 
the finding of the trial Court, she obtained her new and distinct 
title to the lots pending the former action. Jt was not used 
in that action, It was too late to use this title after the final 
judgment in the former action.” ‘The Supreme Court of Iowa 
also held in Reed v. Douglas °° that a title acquired by the 
defendant after issue joined, and which he does not plead by 
supplemental answer, must nevertheless be regarded as tn issue, 
and therefore bound by the final judgment in the suit; Reed, 
J., having observed that, ‘¢ it makes no difference that, the con- 
veyance was after the issue was joined, for under our system 
of pleading he would have been permitted to set up the claim, 
by proper amendment, at any time before the judginent was 
entered." The learned Editors of the American State Reports 
dissent from this decision as being “in conflict both with principle 
and with authority,’ and say: ‘The whole litigation takes 
effect as by relation as of the date of the filing of the complaint. 
While the parties in certain instances may give it a different 
effect or date by the filing of supplemental pleadings, it cannot 
be said to be their duty so to do. Hence the failure to file such 
pleadings is not a waiver of the right in some subsequent action 
of urging the matters which might have been urged by supple- 
mental pleading in the former action. The utmost that a 
judgment can be properly regarded as determining 1s, that 
the facts alleged in the complaint were true when it was filed. 
If the defendant afterwards acquires a title from sume one who 
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is not a party to theaction, he may, at lns election, put it in issue 
by a supplemental aliswer. But if he does not so put it in 
issue, it cannot be affected py the final judgment.’”°° This 
view has to some extent been taken by the Supreme Court 
of California, which has held that where title was acquired 
long after the issue was joined in a former suit and the cause 
submitted for decision, and was not put im issue therein, it 
would not be affected by the judgment rendered in that suit.’ 

The rule in’ France ts the same, Thus Lacombe, speaking 
of the French Law, savs:" Que Feaceplion de la chose jugce 
nest pus opposible lorsque depuis le jugement sont survenus 
des fails yur doiwent avoir pour consequence Pentrainer une 
solution diferente dela premire. Ll estincontesté que lorsque 
les modifications, gue se sont produites entre les deur 
tnstances, sot dans la position du demandeur, suit dans celle 
du défendeur, suffisent a expligue r la contradiction apparente 
des deu, meements, il n’y il pas rtolation de Cautorite de 
la chose jugee. My. Werman, citing a number of American 
decisions, even observes that the bar of res judicata will not 
apply, where auy party was) prevented from raising any plea 
inthe former suit) by the wroneful act. of the other party. 
There appears, however, tu be no warrant for such a proposi- 
fiom im Kneland or in Beivich India, though the decision may, 
of course, he directly impeached on the eround of such wrong- 
fil act. 
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CHAPTER III. 
MATTER IN ISSUE HEARD AND DECIDED. 


50. <A matter in issue ina former suit has merely assuch n9 
Decision of & suit ona (legal operation. ‘To constitute res judi- 
preliminary point docs ¢@fa, 1t must have been heard and finally 
not bar a subsequent decided. Res judicata dicitur que finem 
suit on the samecause confroverstarum pronunttatione judicis 
of action. acceptt, quod rel condemnatione vel 
absolutione contingit. \n fact it is the decision that consti- 
tutes the bar in a subsequent suit. But the decision will not 
do that unless it is of a matter in issue, and even then it will be 
rvs judicata only in regard to that matter, or in regard to any 
suit in which that matter is directly in issue, and a decision of 
which suit therefore depends on the decision of that matter. 
A judgment of the dismissal of a suit cannot therefore be res 
judicata as to any matter not decided by it. Thus when a suit 
is dismissed under Sec. 102 of the Civil Procedure Code for the 
plaintiffs default. in attendance, there is no matter decided ; and 
such a distnissal has therefore been held in Chand Kour v. Partap 
Sigh’ not to constitute res judicata, though Sec. 103 may pre- 
clude the plaintiff trom bringing a fresh suit in respect of the same 
cause ofaction.? The same has been heldin Radha Prasad Singh 
\. Lal Sahah Rai,’ in which Lord Watson in delivering their 
Lordships’ judgment. said: ‘* None of the questions either of 
fact or law, raised by the pleading of the parties, was heard or 
deternuned in 1881]; aud his decree dismissing the suit doves 
not constitute res judirata. It must fall within one or other of 
the sections of Chapter VIE of the Code. Assuming that 
the respondents are barred from seeking relief against the attach- 
nent and sale of their interest in Mahal U, the decree of 188] 
does not disable them from claiming relief against: the attach- 
ment and sale of their interest in any other property not includ- 
ed in the judicial sale of U.” = In Muhammad Salim vy. Nabian 
Bhi,’ Mr. Justice Mahmood observed that ‘it is pot every 
decree or judginent which will operate as res judicata, and that 
every dismissal of a suit does not necessarily bar a fresh action ;”’ 
and said : “ We have in the Civil Procedure Code itself the pro- 
visions in Secs. 43, 103, 244, 317, 371, 373, which, though 
barring an action in dimine, must. not be confounded with the 
Mie Coe Shankar Bakshs. Days Shankar, L. 8. XV. 
; oie te, J-vajce Khatal Mahomed. ; ag Se ets ee 
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rule of res judicatu as enunciated in Sec. 13 of the Code. On 
the other hand, it is not every dismissal, though incorporated 
in a decree, that. will operate in bar of a second action; and 
illustrations of this are to be found in Secs. 99 and 99A of 
the Code itself, which permit a fresh suit in express terms,” 
So also Latham, J., observed in /tungrav v. Sidhi Mahomed,’ 
that “the Civil Procedure Code doés not contemplate the dis- 
missal of a suit by default under Sec. 102 as preventing the 
plaintiff by Sec. 13 from again litigating the same matter, as 
if so, the first, sentence of Sec. 193 would be superfluous.” It 
has sometimes been contended in France that. as an er-parte 
decree may operate as res judtcata against the defendant, an 
order of dismissal by default, a jugement de défuut-congé should 
also be allowed a similar effect, but the contention has not pre- 
vailod, chiefly on account of the difference of their character, 
and of the circumstances in which they are passed. Thus 
Lacombe says:—- Le defendeur qui fait défaut ne doit étre cun- 
damné que st les conclusions du demandcur se trouvent qustes et 
bien ucrifices; quelle que soit en pratique Pinutilite de cette pre- 
scription, elle constitue une garantie telle quelle accordée par la 
lot ala partic qui ne se présente pas. Mats rien de tel n'est 
prescrit en ce qui concerne le défaut-congé ; au coutratre, d’apres 
la régle du droit rumatn, © non solet quis absenti: condemnari,” 
dont les tribunauc ont fait de fréquentes applications, le juge 
commetratt un exers de pourowr sil vérifiait le fond du proces 
ef le bien fond’ des exceptions du defendeur, a plus forte raison 
encore Sil les repoussatt, . .  . sous croyons donc que le 
defant-conye doit rester suns influence sur le fond du drott.' 
The principle that a decision is res judicata only in regard to 4 
matter decided by it is of particular tmportance in countries iu 
which the doctrine of bar by judgement is still distinguished 
from that of the conclusiveness of judgment, and not treated 
merely asa branch of the latter. The broad doctrine that a 
Judpmeut in one suit. can bar another suit on the same cause 
of action has, on account of that principle, to be qualified with 
the condition, that the judgment to have that effect must have 
been on the merits. The [nodian Legislature in enacting the 
rule of bar by judgment in 1859, therefore, provided that a 
suit on a cause of action would be barred only if the said cause 
was heard and determined in a former suit. ‘It isnot enough,” 
said Sir Richard Couch, C. J., in delivering the judgment of the 
Calcutta High Court in Pursun Gopal v. Poornanund,’ “that 


—— en ee eee I Ce ee eee er - oe 


>17, BR VI Bow az * Ea Chose Irece te 7 NAL WOR M&F 


S, 50.) DISMISSAL OF SUIT ON PRELIMINARY POINT NO BAR TO FRESH SUIT. 


the former suit has been heard and determined. ‘The cause of 
action must have been heard and determined.” In Shokhee 
jewa v. Mehdee Mundul,® Seton-Karr and Dwarkanath Mitter, 
JJ., held that the former suit not having been tried on the 
merits, the subsequent suit cannot be said to be on a cause of 
action heard and determined in 2 former suit. 


In RamnathRoy v. Bhagbut,” the former suit had been 
distnissed on uppeal on the ground that the plaintiffs authority 
10 bring the sult was pot “proved 5 and Morgan, J., said that 
that judgment was inconclusive and no bar to the subsequent 
suit, “because it proceeded wholly on a technical defect, o1 
regularity, and not. upon the merits of the case.” Shumboo- 
nath, dy further observed that the evidence of the payment. of: 
rent was not looked at by the Appellate Court, but. that, “the 
plaint was dismissed for an irregularity, and not withstanding 
this order of dismissal, the plaintiff i is still authorised to bring 
another action for the same cause of action.” in Dullabh Joyi 
v. Narayan,” the former suit was dismissed on the ground of 
iin proper valuation, aud Sir Richard Couch, ©. J., said that 
it having ‘failed by reason only of an informality ; it would be 
coutrary to all principles of justice that the parties should be 
held to be conclusively barred thereby.” In Futteh Singh v. 
Luchmve Kooer," the dismissal of a suit, for multifariousness was 
held not to bara decision as to the real issues in the case ; 
and Mr. Justice Phear in delivering the judgment of the Court 
said :—‘*We think, on referring to English authorities, that this 
dismissal of a suit for and on the cause of misjoinder or mullti- 
fariousness is a disposing of the suit) before hearing; and that 
the suit cannot, under those circumstances, be said to have been 
heard and determined. . . . Tt seems to be clear then that 
the objection toa suit on the ground of multitariousness or 
misjoinder of causes of action is an objection to the hearing of 
the suit; and if it prevails at whatover time, it has the effect, 
of preventing a determination as after hearing. Now, under 
the Procedure Act of 1859, the Court would have done better, 
instead of dismissing the suit, to have simply rejected it. But 
the fact that the Court has in form passed a decree dismissing 
the suit does not alter the character of the determination.” In 
Pursun Gepal v. Poornanund,'* the dismissal of a suit on the 
ground of the misjoinder of parties was held not to be a decision 
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on the merits and therefore not to bar a subsequent suit on the 
same cause of action. The Calcutta High Court has also held 
that the dismissal of a suit as barred by Limitation Law,'* or 
on the ground of its being premature,'* or badly framed,’ or on 
account of non-payment of process-fee for summoning the legal 
representative ofa deceased defendant,'" is not a decision on the 
merits, and therefore does not operate as res judicata. In 
Putali v. Tulja,"' a suit hac been dismissed on the ground that 
the plaintit? had not obtained the certificate required by Sec. 6 
of the Pensions Act 1871, and the dismissal was held not to bar 
a subsequent suit, Mr. Justice West, saying,—‘‘ When a suit 
has failed through a formal defect, and the merits have not been 
so pronounced on as to constitute a legal relation resting on the 
‘act of the Court, another suit is not, bv the English law, barred. 
This rule is consonant to justice, and agrees with the law as set 
forth im the Code of Civil Procedure.” In Rungrav y. Sidhi 
Mahomed" the former suit had been dismissed for plaintiff's 
default in giving security for costs, and Latham, J., said :—* In 
Hall vy. Hall,’ Sir James Hannen says—that it is well known 
that veither a uon-suit at Common Law before the Rules made 
under the Judicature Act nor the dismissal of a bill before the 
hearing in Chancery was « bar to further proceedinys. .  .. 
. « + No doubt the Court decides the suit in the pleadings 
of which such matter is alleged and denied, when it dismisses 
that suit for default on the plaintiff’s part, whether the default 
be non-appearance or failure to furnish security; but I do not 
think that the Court can property be said to hear and decide 
the matter which itis relieved from hearing and deciding by the 
plaintiffs default. 2... TD rest my decision on the matter 
not having been heard and decided in the former suit.” 


In Bhukhandas vy. Lallubhat,** the former suit had been 
dismissed as against some of the defendants for want of juris- 
diction over them, and in a subsequent suit against them ina 
competent Court, the order of dismissal was pleaded as res 
judicata. The plea was overruled however, Bayley, J., observ- 
ing in the judgment of the Court that ‘there was no decision 
on the merits, and the proceedings against them in that Court 
were a nullity.” In Makacuiad Salim vy. Nabian Bibi,’ the 
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former suit had been dismissed on the ground of misjoinder 
and non-payment of additional Court fees, and the Allahabad 
High Court held, that that would not bara fresh suit on the same 
eause of action; Mr. Justice Mahmood observing that the 
earlier decisions referred to above would apply under the 
present Code also. Un fact, it is quite a generally adimitted 
principle that when it can be gathered from the record cf the 
former suit that the merits of the controversy were not passed 
upon, but the decision proceeded upon some technical objec- 
tion not affecting the plaintiff’s ultimate right to sue, the 
decision will not bar a subsequent suit. For instance, the 
American Courts also have repeatedly held that if a suit is 
dismissed for defect) of pleadings,** or of parties, or of a 
misconception of the form of proceedings, or for want of 
jurisdiction,”~” or for default in giving security of costs,?* or dis- 
posed of on any ground which does not go to the merits the 
order of dismissal or disposal will not be res gudicata.** And 
Where a party dealing with an agent brings a sult against him 
and principals jointly, and in consequence of a misnomer of the 
principals fails to secure a valid judgement agatust them, he is 
not thereby estopped from suing the said principals again.’ ? 
51. Inall these cases, however, the decision on the preli- 
Decuria nue minary point on which the suit fails Is res 
minary points res /Udecafa in regard to that point. itself ina 
Judiecta us regards subsequent suit. Thus Dr. Bigelow, citing a 
that porntinasub-  eonsiderable number of American. cases, 
pee ee says,¢¢:—«1f the decision was rendered upon 
a mere muticn or a summary application, or if the cause was 
disinissed upon some preliminary ground, as upon a plea in 
abatement, ¢. @., because the wrong forum or mode of suit had 
been resorted to, for want of jurisdiction, defect in the pleadings, 
mnisjoiuder, non-joinder, non-appearance of the plaintiff, or the 
like, the parties ure at liberty to raise the main issue again in 
anv other form they choose,’ but he admits that ‘fa judgment 
upon a point not touching the merits of the principal matter 
in dispute, will in respect of that point ordinarily raise an 
estoppel.” Similarly Mr. Freeman observes that—‘‘ a judg- 
Ment given because of a misjoinder or non-joinder of parties, 
plainut? or defendant, or because of the want of capacity of a 
party plaintiff or defendant to sue or to be sued, establishes 
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nothing but such defect. or Incapacity, and cannot defeat a sub- 
sequent suit in which the vice causing the former judgment does 
not exist.77  .  . . The dismissal of a suit on the ground 
that the plaintiff had no title at the time has often. been held’ 
not to bar a subsequent suit. after the perfection ofthe title, 8°) 
So also the dismissal of a suit by an assience of a mortgagee 
onthe ground of a de fect Im the assignment is held not to 
bar a subsequent suit brought after the assignment has been 


perfected. 


It has been often lidld that the dismissal of a suit) on the 
ground only of the plaiutiff having mistaken his remedy or 
form of action,” or on the eround of any technical defect, 
irregularity or informality" is not Tes judicata i in regard to 
i subsequent suit ina proper form. So also, the distiissal of 
asuiton the ground that it is prematurely broneht, the alleged 
demand not having vet become due, is held not te bar a sabse- 
quent suit for the same demand after it should fall) due, and 
ripen into a cause of action.’ Where a suit fails only as 
toa partof the plainutPs demand as being premature, the 
Judement will not bar a subsequent suit for that part after its 
accruing dues” The Indian Wiel Courts have also taken 
the same view. Ino Ataneredd? veo Subbareddi,’’ the dis- 
Missal of a suit broneht by the assienee of a mortgagee on the 
eround that he had net given notice to the mortgagor, was 
Held not t: Gara suit by the same assignee after his giving 
notice, ft may be observed, however, that the form in Which 
the rule of res judiv ate is enactetl | in the present Qode dispenses 
for the purposes of that rule with all distinction between a deci- 
sion ona cause of action or ona preliminary point, as in both 
the cases a decision as to an issue will bea bar in regard to that 
issue, Whatever bearing it mav have had in the suit. Where a 
eek was obtained against A. as dus brother's represe ntative 
for land purchased from the brother, and. an objection In eXe- 
ction of the decree against the delivery of its possession by UA,, 
on the eround that the laud was his own and not ns brother’s, 
was disullowed as it had not been raised in the original suit, 
the order disallowing the application was held not to constitute 
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res judicain, ‘herause it could only do so if it had been tried 
asa suit ander Sec. 331, Civil Procedure Code, and adjudicated 
upon which it was not.” 


52, The same general rule is apple ile even When the 
Ane Ginkidis Siok lis decision Is not on a preliminary point, 
ended, may be raised Thus, where ina suit for rent at ao certain 
ina subsequent suit. pate, that rate was held not to have been 
proved, anda decree was given for the amount due at the rate 
toe do hy defendant, witlautan v finding in favor of that rate, 
the Caleutta High Gourt held in Punnoo Stngh ve Nerghin 
Sigh,” that the question as to the rate of rent could not be saul 
to have been decided, so as to constitute res judicafa ina sub- 
sequent suit. Et was one thing,” said Sir Richard Garth, C. J. 
in delivering the judgment of the Court in’ that ease, “to 
adyudee thit the plaintiffs should recover from the defendants as 
the rent fur those, years the sum which the defendar' admitted 
tobe due, Tt was another thing to adjudee thar the sum so 
admitted by the defendants was Hit proper amount of rent.’ 
In {ferry Behariv. Pargua,” the dectsion in the former suit 
sto the rent for a certain year was heli to be conclusive as to the 
rent pay: whle for that year ina subsequent suit for another 
years rent, but ouly on the ground that the former decree 
ete) in the peculiar cireumstaneca, be construed so as to have 
leerded the rate of rent. Pivot and Gordon, JJ., said—** We 
have been referred to the eases Punnoo Singh ve Nirghin Singh? 
und Jeo Lal Singh y. Surfun,” and itis urged upon us that where 
aw plaimefil claims as rent a particular sum, and it is held by the 
Court that Lehas failed to establish that to be due, and the 
Court upon an admission by the defendant gives a decree fora 
Jes ser stain, that cannot operate under the rule of res judicata as 
determining one lusively the due amount payable for the year 
the rentof whieh is sued for. That proposition is tuo avec: 
Htamay or may not he res judicata according to what the Court 
ue tually finds. Ttmavy be discovered from an examination of the 
proces dings j in the suit that all that was determined in itwas that 
thie plaintiff should recover from she defendants, as rent for Che 
per doin question, the sum admitted by them to be due; or it, 
may be that what was decided was that the sum adimitted by 
the defendants was the proper amountof rent payable for the land 
in stit for the year or yearsin question. That may be ascertained 
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from a common sense view of the judgment by seeing what was 
decided.’’ This decision has been followed in Pakshi v. Nizan- 
uddin,” onthe ground that *‘the Judges in arriving at the 
conclusion at which they arrived, as tothe amount of money 
due from the defendants to the plaintiffs, tried and decided the 
question judicially, what was the yearly rent at which the 
tenure was held by the defendants under the plaintiffs.” In 
Ram Gobind v. Mungur Ram," the Subordinte Judge trying 
it expressed an opinion on one of the several points at issue in 
the suit, but that opinion was held not to constitute res judicata, 
as the suit was dismissed on the ground that it ought to have 
been instituted in the Court of a Munsiff. - 


The contrary has been areued in some cases on the ground 
that when an issue is or has to be raised in a certain suit, the 
dismissal of the suit on anv ground involves a decision of that 
issue, and the plaintiff by submitting to the order of dismissal 
may be said to acquiesce in that decision. Mr. Nelson 
observes, with reference to the principle of such cases, that in 
them ‘‘the plaintiff should be held to. have abandoned the 
ground or question of right not adjudicated upon, in that he did 
not make it a ground of appeal before the proper Court, and 
that, if the Court declines to consider a question of right before 
it, and dismisses the suit untried, the proper and only legal 
remedy is to appeal from the decree of dismissal,” That also 
was tlic view taken with reference to Sec. 2 in Ghasce Khan v. 
Kallu,* in which a suit by the purchaser of a widow's rivhts in 
certain property for the separate possession of her share had been 
dismissed on the ground that the plaintif! must first establish 
the extent of his right and the validity of his purchase, and the 
subsequent suit brought for that purpose was held barred 
because “if the Court failed to decide all the matters before it, 
the remedy lay in an appeal and not ina second suit,’”? So also 
in Shah Newaz v. Mowaz,** a decree for money due on a 
mortgage-bond, in spite of the mortgagee’s plea of want of 
some of the consideration was held to bar a subsequent suit by 
the mortgagee for the recovery of the consideration, thoueh it 
was admitted that the Court in the former suit made a mistake 
in not enquiring into the consideration. 


As against that view, it is usually pointed out that the 
plaintiff is not bound to appeal against the dismissal even when 
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it is wrong, and that there is no warrant for holding that the 
decision ona preliminary or any other point is a decision on any 
issue which has expressly been left undecided. Their Lordships 
of the Privy Council have recently held in Jagatjit Singh v. 
Sarabjit Singh* that the dismissal of a suit, in which a certain 
claim is included, without any enquiry or finding as to that 
claim, does not bar a subsequent suit for that claim, and Lord 
Hobhouse in delivering their Lordships’ judgment said : * See, 

8 does not enact that no property comprised in a suit which 1s 
dismissed shall be the subject of further litigation between the 
parties. ‘Phe moment land was shown to belong to Tappa S., 
it was considered as out of the suit. It seems to have been the 


express intention of both Courts to decide nothing about 
Tappa 8.” 


53. On the same principle it is generally held, that when 
in a former suit a poiut was expressly left 
Any matter expressly undecided, it cannot be held to have been 
left undecided will gocided in that suit,’ and this is a fortiori 
not be deemed to 7 . ; 
have been decided, 80 Where the party raising it and pressing 
for its decision was referred to a separate suit. 
In ordinary cases this would appear to be quite a truism. In 
Mobaruck Hossein v. Sheo Gobind,” and in Sheoray Nundun 
Singh v. Deo Nundun Singh,*" all the points in the former 
suit had been expressly reserved for determination in a future 
suit as between the parties to the subsequent suit, and the 
decision in the former suit was therefore iield not to constitute 
res judicata. Iv Ghursobhit y. Ramdut," asuit for rent on 
the basis of an agreement was dismissed because the agreement 
was not proved, and without any finding as to the occupancy 
title on which the defendant relied. Ina subsequent suit for 
ejectment, the defendant contended that on account of Expla- 
nation I]. he was in regard to the question of title in the same 
position as if that point had then (in the former suit) been 
decided in his favor; but the contention was nevatived, and Sir 
Richard Garth, C. J., said in the judgment of the Court that, 
‘that explanation was intended to apply to a case where the 
defendant had a defence and a decree was passed against him 
because he did not raise that defence, and was never intended 
to enable a party to treat a point as having been decided in his 
favor in a former suit, which was in fact nut 80 decided, and 
ss 7.L R XIX 40 XXIV W OR 23 
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which it was rot necessary for the purposes of the suit to decide 
at all.” In Dhyilu Kandi Ummatha v. Kunhamed,* the plain- 
tif had first sucd for a paramba, alleging that it was hers and 
that she had let it to the defendant, but the Munsiff enquiring 
only about the letting, and considering it unproved, dismissed 
theclaim. ‘I'he plaintiff sued for it again, alleging the same ttle 
and letring, and Mr. Justice Innes and Mr. Justice Muttusamy 
Ayyar held, * that the question of title cannot be said to have 
been beard and determined in the former suit in which, though 
the question was originally in issue, the Judge exeluded it froin 
consideration and practically proceeded with the suit as thoueh 
it was simply a suit to recover rent, on the footing that the re he 
tion of landlord and tenant subsisted between the parties.” The 
Judges further observed that—“it has often been held that. 
matters directly and substantially in issue have been lieard and 
determined, although the judement of the Court does not 
expressly allow or disallow them, In such a case the agerieved 
party has his remedy in an appeal or an application for review ; 
but, if he acquiesces in the judgment, the matter so pur in 
Issue must be regarded as having been decided When the jude- 
ment becomes final.” This observation was a mere ob/fter dictum 
however, and no authorities were referred to in support of in 
Jn the Bnelish amd the American Courts also, when a bill in 
equity is icanecctl without. prepudice, eo the eAcet of the reserva. 
tion is to prevent the decree from constitatina aobar to another 
suit brought for the same subject. mnatter.?! The Frenet: Jtrists 
also take the same view. Lacombe after referring to ¢. nes in 
which a suit may be and is decided onan examination of only 
one of the relations of right pleaded by the del fendant, save:-- 

ns co cas, les rapparts de droit que lc jegqe waura pee ca besunne 

caminer resteront au contratre titacts, cl aucune des jut tis 
ne pourra a leur eygard se preealorr a Tencontre de Cautic ae 

te altribuce aus décistons JUdiciaires, 


4. The real difficulty is experienced ain those cases jn 
nS . . 2 4C]s () * ns ‘ 
Seine Aue. applies which the decision of the point tatsed was 

when the mat. Mecessary for the disposal of the suit. and 

ter lett undecided the Court wrongly refused to decide the 

Se "t ee point, This was the ease in Amamonddecn 
Cided for the deci- bs Siete rhage , ee : 

Sista v. Futteh Ali, in which the former suit for 

possession aginst a person as sub-lessee Wis 

by the Original Court on the ground of the defendiut 
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having purehased the land from the intermediate holder, 
but the Lower Appellate Court gave a decree, and refusing to 
enquire imto and determine the question of the purchase, reter- 
red the defendant to a separate snit on that ground. Jackson, 
Jo. in delivering the judgement of the High Court in the subse. 
qnent suit, said that, although the defendant was not well 
advised in amitting to appeal specially, vet neither the terms of 
“ce, 2, nor the general principles usually aeted upon, absolutely 
veeluded the hearing of the (subsequent) suits and that) as 
yaintit? had done all he could, “we ought not, in the interests 
of justice, to hold the plaintiff bound as by an estoppel.” In 
Anna Lally. SashiPhuson,” Mr. Justice MeDonell in deliver- 
ine the judgment of the Caleutta Thigh Court) said:—* We 
think if impossible to say, that a question not only not 
decided in the previous suit, but in express language excluded 
fiom the decision therein, can be treated as ares judicata.” 
fu dda Charan ve. Reazuddin,’* the Courts found them- 
selves tuable in the former suit, On account of error in the 
frame of the suit, to decide as to what lands the plaintiff was enti- 
ned to by virtue of his purchase, and therefore refrained from 
deeiding that point, and left it to the plaintiff to bring a fresh 
suit framed in such a manner that the Court might be able to 
erant the relief sought, Sir Richard Garth, C.J., in delivering 
the judoment ofa Division Bench tn the subsequent suit, suid ;— 
“dtinay be that in the former suit both Courts ought, properly 
>peaking, to have insisted on proper issucs being raised, and to 
have tuicd those issues upon the best evidence that the parties 
could add-ace, But we are not prepared to say that) the course 
tuken by these Courts was udfra vires. They considered, 
rightly or wrongly, that they were notin a position to try the 
vin question in the cause; and it is clear that a question, 
Which was advisedly left undecided in the former suit, cannot 
be sad to have been heard and finally decided within the 
lncaning of Sec. 132°) In Babu Lalyv, Lshri Prasad,** certain 
property lypotheeated as security to M. was sold, at his in- 
stance, In satisfaction of his debt and purchased by him. The 
second mortgagee of the same property then sued the morte 
gaugor and MM. to have that property sold in satisfaction of his 
tuortyage-debt, and got a decree which provided that *¢ it 
would be competent to M. to sue to enforce his lien, and that, 
wheu he did so, the purchaser under the decree would have the 
option of discharging the first incumbrance,” and the Full 
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Bench finally held that a subsequent suit by M. was not barred 
as the title asserted by M. in the subsequent suit was not 
disafirmed, but rather declared in the first suit. 


In Becharji v. Pujaji*® the plaintiff bad first sued for half 
a share of the undivided property as a coparcener, and ona private 
compromise effected between the parties, which did not make any 
substantial alteration in the plaintiff's right to partition as an 
undivided member of the family, the suit was withdrawn with. 
out any express permission as to a fresh suit. The plaintiff 
sued again for the same share as a coparcener without alleging 
the compromise, but the suit was dismissed as barred by the 
prior suit, the plaintif’s application to amend the plaint by 
Inserting init the compromise having been wrongly refused, and 
the High Court finally held that, that dismissal could not bar 
a subsequent suit for the same share on the basis of the compro- 
mise. Jardine, J., said that in tam Charan v. Reazuddin 
and Babu Lal vy. Ishrt Prasad ‘the courts which had _ tried 
the first of the two suits under consideration had indeed suggested 
to plaintiff to bring a fresh suit, and the plaintiff's conduct in so 
doing rather than appealing was treated by the High Courts as 
reasonable submission to the Court. In the present case no 
such suggestion was made . . . But, plaintiff’s conduct in 
bringing the present suit on the compromise is much the same: 
and the above two cases are authorities for the position that in 
such circumstances the rule of res judicata cannot be applied 
with justice.” Mr. Justice Candy, observed that in Umatara 
Debi* and Denobundhoo,* the plaintiff had refused in the 
former suit to put forward the ttle on which he relied 
in the second suit, and thereby prevented the Court from 
dealing with it, and said, ‘‘ Refusal to bring forward a title is 
very different from omission to recite in the plaint. 2... . 
Assuming that the cause of action in the present suit, even so 
far as it is bused on the agreement of 1874, is the same as the 
cause of action in the suit based on a general right for partition, 
no law or authority hitherto accepted in this Court can be 
found for holding that, because Pujaji did not recite the 
agreement in his plaint of 1888, though it was brought forward 
in the proceedings and the Subordinate Judge expressly ex- 
cluded it from adjudication. —Pujaji’s sons are now barred from 
suing on that agreement. To use the language of the judg- 
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ment of this Court in Aakajt Ranojt ve Bapuji 3 

it would certainly be strange and out little creditable to our 
system of procedure, if we were obliged to hold that the 
present action is barred by the former suit in) which nothing 
was decided except that the present action was the remedy to 
which the plaintiff should) resort.” In Avala v. Kuppu’ also, 
eHeet was given to a reservation, embodied in the decree, of 
a plaintif’s rieht of future suit as to a certain: point which it 
was necessary to adjudicate upon for the decision of the case, 
In America, the Supreme Court of the United States ir 
Washington Packet Go. vy. Sickles,™ said that © even where it 
appears from the intriusic evidence that the matter was proper- 
Iv within the issae coutroverted in the present suit, if it be not 
shown that the verdiet and judgement necessarily involved its 
consideration and determination, it will not be concluded.” 


45, A reservation of any matter for disposal ina future 
suit is notas such binding on the court 
Reservation of aimat- trving the subsequent suit. Thus in Wad- 
ter for decision in gay yy the Collector of Ruj-Shahye,” the 

rf subsequent stit as [sprue sole ee aie fae ‘wn i we: al 
age Analineaucthe Ose stil Was Gisinissed, Cnhuse le 
Subsequent suit, evidence of the plaintiff's right to sue was 
not produced on the date fixed; but) the 
decision was aceompanied with a direction that the order was 
notintended to bar the plamtufs from proceeding as if) that 
vetion had not been brought. Notwithstanding the reservation, 
the Hieh Court held the subsequent suit barred, and their 
Lordships took the same view on appeal. Sir J. W. Colvile, 
Indeliverimne their Lordship’s decision satd— We have not 
Deon referred to HV Citse HOP are we aware of any authority 
Which sanetions the exereise by the country Courts of India of 
that power whieh Courts of cquity in this country occasionally 
exercise, OF dismissing a suit with diberty to the plaintiff to 
bring a fresh sait tor the same matter. Nor is what is teelini- 
cally known tu Eegland asa nonesuit, known in those courts. 
Phere is a proceeding in those courts called a non-suit, but that 
seoms to be limited to cases of misjoinder either of parties 
orof the matters in contest in the suit; to cases in which a 
material document has been rejected because it has not borne 
the proper stamp; and to cases in which there has been an 
erroneous valuation of the subject of the suit... - 
It has been araued that that decree not having been appealed 
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against. in the original suit, was, at all events, whether rewu- 
larly or irregularly made, binding inthe particular ease, and 
that it was not competent to the High Court in this suit to 
question its propriety. Their Lordships are not disposed to 
take that view. Without laying down positively, that in no 
case could such a reservation be properly made by a judge in 
one of the Indian Courts, they think that it was open to the 
High Court to consider the _ propriety of the reservation.” 
In Mohan Lal v. Ram Dial, a suit for recovery of a bond 
and for some money paid in excess of the amount die on it was 
distnissed on the ground that ao certam amoont due on the 
bond remained unpaid. On appeal by defendant the Lower 
Court held that a still larger sam owas pavable, but the High 
Court. set aside that itdievin tie eround that. the ‘elenalint 
had no right of appeal from the original deeree, as it was an 
his favor, expressing its regret “that if the parties are again 
obliged to come inte Conrt the account must be taken again,” 
A subsequent sait for fresh account was held barred how- 
ever, the observations of the Hiel Court in’ the former suit 
heing ae as mere ohiter dicta, which as observed by 
Straight. I, could “have no foree or effect to alter the 
legal rights and disabilities of the parties.” Oldfield, J. 
farther said" Obviously those remarks cannot amount toa 
judietal determination that the accounts might be re-opened, 
for that was a potat which eould only be determined judicially 
at the hearing of any fresh suit which might be brought and by 
the Court deciding such suite” In Suth Lal v. Bhikhi,™ such 
a reservation ina decree was treated by a Fall Bench of the 
Allahabad High Court on a review of the privr decisions of the 
Comt, as having been without jurisdiction and in’ excess of 
the powers vested in the Judges in India, and therefore a nullity, 
In that case, the plaintiff’ ~claim to a third share of the land 
sued forin the former suit was considered proved; but the entire 
suit was dismissed, with a remark in the decree, that that 
order would not) prevent the plaintiff from instituting a suit 
for the one-third > and a subsequent suit for that one-third was 
held barred by the former disauissalon the ground of res judicata. 
In Udmi ve Net in the former suit the claim for redemption 
was dismissed on the ground that the plainufl had no focus 
standi while the mortgagor” s sons were alive. In the judg- 
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ment there was a remark that if the said sons did not claim 
redemption within three vears, the plaintiff would be able to do 
that. Asubsequent suit after three vears was held barred onthe 
oround of res judicata, but chiefly on the ground that the remark 
was not embodied in the decree, and was rather thrownout as a 
susevestion than recorded as a part of the final order in the 
ease. “This case was much like that of Avala, with the exception 
that in this the decree was not amended so as to embody the 
remark about the reservation as to the subesquent suit, as was 
done in Acala’s case. 


. [tis not necessary to constitute a decision ina suit 
Decision to he rey jas. ves judicata, that evidence should have 
cata need not have been recorded in that suit aad the deci- 
been passed on-evi- sion passed on the evidence. Thus it was 
ee often held that a decision under See. 148 
of the Civil Proeedure Code of T8590) would be res judicata. 
ln Mofizvoddeen ve Amooddeen,”” the plaintiff failed to produce 
evidence on the date fixed. and there being nothing else to 
support his case, the Court dismissed the suit, and ina subse- 
quent suit, Mr. Justice Ainslie finally held, that the Court 
Which made the deeree of dismissal heard all that was 
laid before it bv either party, determined the suit on. the 
materials them before it, and made such a deeree as is) an 
estoppel under See. 2 of Act VEEL of T8502" In Venkata. 
chalam v, Mahalakshmanmal’” a decision under Sec, 148 
of the Civil Procedure Code, 1S59, was held to constitute res 
judicata, aud Muttusami Avvar and Parker, JJ., said— The 
plea (of res judicata) vo doubt ordinarily presupposes an 
adjudication on the merits as contradistinguished from = an 
adjudication of which the offeet consists in suspending 
tbe right of action until a certain event oecurs or for 
sume time, The counsel for the appellant overlooks the 
fact that there may be a statutory direction that in case 
the plaintiff neglects to produce evidenee and to prove his 
claim as he is bound to do, the Court do proceed to decide the 
suit on such material as is actually before it, and that the deci- 
sion so pronounced shall have the force of a decree on the 
merits, notwithstanding the default on the part ot the plaintiff. 
We are of opinion that Sec. 148 contained such direction, .— 
» «The ground of decision under that section is not simply 
that there was default, but that there were ne merits proved. 
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. » It (the section) directed that the Court might proceed to 
deeide the suit, notwithstanding the default, constitating thereby 
the decision on the imperfect material ou the record into a 
decree on the merits which under Sec. 13> would bar a suite? 
The same has been held in regard to decisions under Sec. 158 
of the Civil Procedure Code. 1877. the language of which 1s 
identically the same with that of the present Code. Thus in 
Kartich Chandra vy. Sridhar Manial My. Justice Tottenham 
in delivering the decision of a Division Beneli of the Caleutta 
High Court said,—‘* The plaintiffs having failed to adduce 
evidence, which it was incumbent pon them to do, the suit 
was dismissed ; and must be held to have been dismissca on the 
merits.’ In Aranachala ve Panchanudam,'? Siv Co Purner, 
C. J., and Brandt, J., held that a deeision under See. 158, 
Civil Procedure Code, I8?7, as to a plainut not having 
been adopted, was res judicale ina subsequent suit ayarst 
the next reversioncen.” Phe rule ts oof a genetal applica. 
tion, and acted upon iu other countries alee. ‘Plus in 
Lyon ve Perin’ Manufacturing Co. the former suit had 
been disinissed) on the merits without taking evideuce, and 
the dismissal was held to constitute res fudieatus’ dan 
France also such deeisons are distiugaished from les juge- 
ments avant-dire dro, though the distinction appears to have 
been ignored in some early laws there. Speaking of them as really 
definitive, Lacombe sivas —" Tellvs sont ecllis gue coudanune: t 
une partie fuute Cavow product ane piece ea fal ane justifi- 
cation quelconque ; ce west pas en effet une réserce du droit de 
produtre la piece ou de fourner la aastification, cust scatlement 
le motif d'ane condamnation definitif.? But of course it is dif 
ferent with decisious that reserve the rights of parties, or se 
bornent a statuer quant a present ou cu Vefat, and thus are like 
the judgments of non-suit in Eugland. 


rin Shaw Nenagh v AAugh Neng?) Uhede used the former stat owas held pot tebe 
Wu, Nel That ease ts tot ae aiehrorrty aac dest Varoveme tad pares as thonh Ghat lecperon 
esse to have been passe Funder See. boss ite diy decided methane, ancl wars regarded as 
fogtamere repeetion af the platat. Ne oiesdes dad: been framed. and even the 
Statement was not recomded The sarto was sumply simiuarily clisinissed, 
hthe plaintu® instead ot fifimg as the © our: dant directe Loan extract frei the 
wut recont relating to the partiendar dads claimed by him. had tiled an extract 
uy te the whole hobling, and the Chart owas thas unable to sav what the 
really cla 
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57. A decision in a former suit in accordance with an 
Decision in accor #Ward of the arbitrators, to whotw the mat. 
dance with arbitra- ter Should have been referred, would be 
tor’s award may be res gudtcata; *’ such an award having, as 
res judicata, observed by Mr. Justice Bell in Lloyd \. 
Barr, “the same legal effect as the verdict uf il jury and judg- 
nent thereon under an issue strictly made up.” The same was 
held in Beans v. Kauphans;") and Mr. Herman speaking of 
the law of the American Courts savs, that “a judgment onan 
award is to all intents exactly of the same force asa judgment 
ona verdict." Dr. Bigelow in his work on Estoppel sve” 
“The award of arbitrators under anv agreement which dovs not 
oust. the jurisdiction of the courts, if final and regular, 1s 
conclusive upon the parties in respect of all questions properly 
brought before and considered by the arbitraters, 2.20.0. 
The awards of referees under appointment of the Courts, after 
the award has been entered asa pudement of courts, are biading, 
itscoms, upon the same footing as ordinary judaments. 7 Ma. 
Herman save, ‘an award ordinarily has the foree of a judgment 
aud concludes the parties frum litigating the matters submitted 
to the arbitrators, on any subsequent occasions and when 
the sabintssion ds acy tiesced in by both Ihe partios, has as to 
thenmethe effects of a final jadgment. Their jurisdiction 
In an exclusive Jurisdiction created by the parties, and it 
cannot be shown that thev proc cooded on a mistake, nor can the 
award be impeached at aise pravs for corruption, Bat it: aay 
be shown that the arbitrators have exceeded their jurisdiction 
and adjudicated upou matters not submitted to thems. Mr. 
Black savs further that “af the award is made conditional 
Upon a payment or performance, the condition must: be fuifilled 
before the character of finalitv. will attach. But otherwise it 
is conclusive whether performed or not.’ 


58. The question im regard to the force as res judicata 

ofa decision on a compromise or confession 

Decision on compro- Sel ‘aaliciallw decided: 4 iis 
inise or confession as Hot Vet been judicially decided tn this 
is res juticata only country, aud there is a conflict of opinion 

a es of dismissal about itin the English and the American 
0 . ® e . 
ae Courts. The Enelish Courts hold that as a 
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veneral rule, such a decision does not operate as res judicata. 
Thusin Jenkins v. Robertson, Word Romilly said—** Res 
judicata hy its very words means a matter upon which the Court 
has exercised its judicial mind, aud has come to the conclusion 
that one side is right, and has pronounced a decision according - 
ly. Iv my opinion, ves judicata signifies that the Court has, 
after argument and cousideration, come to a decision on a con. 
tested matter.” Mr. Black” also observes © that when a judgment 
or decree is rendered by cotisent, orig the result of compromise, 
itcannot be admitted under this description.” Tn Goucher y. Clay- 
fon,” a judement entered by confession, before the fixing of 
issucs, was held not to be conclusive of the facts on which the 
plaintiff?s claim was based; and Wood, V. C., said, that in the 
case of a compromise, “the defendauts are supposed to sav 
‘we thought it not worth our while to try the question, and we 
therefore did not raise the issue? 2. 8.) They: submitted 
aud paid damages (lor the infringement of a patent) and costs, 
possibly because they might have been unwilling to give over 
working or inet the expense of litigation.” 

Av exception appears to be made in’ cases when a suit js 
dismissed ona compromise, Thusin Arouprans v. Kronprins 
and ia Belleairn,”” the dismissal of ao suit, on a compromise 
hetween the parties, was held to constitute res judicata. The 
American Courts urually take the same view even in cases in 
which a decree is given on at compromise or confession, ‘Thins 
in Chamberlain vo Prebles the Massacihuscts Supreme Court 
anid, that it could make no difference, that the facts or some 
of them had been agreed to by the parties instead of being passed 
upou by the jury. In Lank of Commonwealth v. Hopkins,” 
Chief Justice Robertson said, that it had fequently been decid- 
ed in that Court that “the legal deduction from a judgment dis- 
missing a suit agreed was that the parties had by their agree- 
ment adjusted the subject-matter of coutroversyv, and that tlie 
legal effect of such a Judgment was that it would operate as a 
bar te anv other suit: between the parties on the same cause of 
action.” In Gifford v. Thora,” the New Jersey Supreme Court 
said, that it was imunaterial * whether the decree was obtained 
by consent or by a decisiun of the Court upon the points in 
controversy.” The couclusiveness of a judgment upon the rights 
of the parties does in nowise depend: upon its form or upon the 
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fact that the Court investigated or decided the legal principles 
involved. A judgment hy default orcapon confession is in its 
nature just as conclusive apon the rights of the parties before 
the Court asa judgment upon demurrer or verdict, Tn Filet. 
cher v. Holmes," it was even held, that a judgment would bind 
those on whose compromise it was passed even though the 
pleadings would not have authorized it ina contested HSU, 
Mr. Black citing a number of American decisions lays lowe 
broadly that Oa judgment entered nponw confession without 
action is as conclusive as any other judgment, and is equally 
protected against collateral ‘attack or impeachment 5°" and 
adds that © the majority of cases iu this country hold that a 
judgment is none the less effective as a bar because its merits 
were determined in’ whole er in’ part. by the agreement. of 
the parties, 97° "8 Phe view of the English Courts is alse 
maintained by some of the Courts ino the United States; and 
Mr, Black admits that ** perhaps the estoppel created by sueh a 
judgment ought rather to be rested on the voluntary uudertak- 
ing of the parties to abide by the result than on the strict 
principle af res judicata” Even in this country, a finding on 
an issue as to tithe in accordance with Sees. 9 and 10 of the 
Indian Oaths Act 1873, has been held not to be res pzudieatain a 
subsequent suit, Thus in Aeshava v. dtudran,’ Sir Charles 
Turner, C. 0., and Kindersley, J., said—“ the terma of the Act 
indieate that the party consents to be bound only in respect of 
the subject-matterof the pendiag proceedings, A party miaty he 
willing to risk so much on the conscience of his opponent. — He 
knows What, at the oatside, his loss willbe, but it would be an- 
rewonable to suggest that he should bind tone If further than is 
necessary for the ‘decision of the pending sat, and as we have 
said, we dowt anderstand that the law compels us to hold that 
he is bound to a ereater extent.’ 


99. A decision to constitute res judicata need not 

may be De specific and express, but merely by 

res judicata even implication. In Ramkrishna v. Vithal, 
thouzh not specific Mr, Justice Farran held, that a decree 
ane express which necessarily involved a finding 
on an issue in the affirmative, even though there was 
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no specific finding on it, would be res judicata as to that 
issue ina subsequent suit. In Perkins v. MWalker,’ the 
action was for slander, in respect of the theft of a certain 
cloth. The defendant pleaded the truth of the slander, 
but a former decision against the defendant in a suit tor 
that cloth was held to be conclusive both as to the title to 
the cloth and as to the plea of truth, In Faught v. 
Faught, a jadement establishing the dispositions of pro- 
perty under a will was held to establish the testator’s capa- 
city to makeawill, In Brady v. Huff’ a judgment for 
plaintiff in forcible entry and detainer was held to establish 
the plaintiffs srevious possession, Dr, Bigelow says’ broad- 

ly that itisa well-established runic, ‘that every material fact 
involved cman issue must be regarded as determined by the 
final judgment inthe action, so as notto bea subject of trial 
In any subsequent pr sceeding between the same parties.” 

Mr. flerman citing Ridgley vv. Stillwell, no doubt 
Observes’, that the ‘rule of res judicata does not apply to 
points that can only be argumentatively inferred from the 
decree, Lndeed it was said even in the Duchess of King- 

ston’s case that “Sadecision is not evidence ofany matter to 
beinferred by argument fromthe judgment.” But as pointed 
out by Dr. Bigelow,’ «= by the words ‘matter to be inferred 
by argument fromthe judgment,’ the Court clearly meant 
matter which was arguable, ane nota certain and necessary 
inference from the judgment. Matter of the latter kind 
clearly is within a judgment...) . 0 a former judg- 
ment or verdict is conclusive of all necessary inferences 
arising from itas well as of the matters actually in- isse, ” 
Mr. Freeman also observes’ that * we may argue from ajudg 

ment, and if the argument is so cogent that a parcicular 
conclusion cannot be avoided without denying effect to the 
Judgment or denvinyg same premises essential to its Support, 

then the judgment supp. rts the conclusion beyond further 
controversy, If, on the other hand, the judgment merely 
tends to show that the existence or non-existence of a fact 
is highly probable or highly improbable, itis not conclusive 
respecting such existence." ‘The Massachussetts Supreme 
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Court has expressly held that—‘*It is allowable to reason 
back from a judgment to the basis on which it stands, upon 
the obvious principle that, where a conclusion is indis- 
putable, and could have been drawn only from certain 
premises, the premises are equally conclusive with the 
conclusion. But such an inference must be inevitable, or 
it cannot be drawn.” In Alison’s case'* Sir G. Mellish 
said that a judgment ‘is also conclusive with reference to 
the grounds of the decision, provided that from the judg- 
ment itself the actual grounds of the decision can be 
clearly discovered.” 


It has likewise been held in several cases,'* that ‘if 
a judgment necessarily determines a particular fact, that 
determination is conclusive, and requires the same fact to 
be determined in the same way in all suhsequent actions 
between the same parties,” and that a fact is necessarily 
determined to exist or not to exist, if its existence or non- 
existence is required to support the judgment rendered.” 
The Alaba:na Supreme Court has held in a number of cases,'” 
that to be a bar, it must appear that the fact claimed to have 
been decided ** was essential to the finding of the former 
verdict.” In Zass v. Taylor,'” the Court said, ‘it is only 
of those matters which as premises, enter into and uphold the 
judgment (the judgment being the conclusion of the syllogism), 
and connected, qualifying matters, which, if produced, would 
Change or impair the legal force and effect of the cause of action 
itself on which the judgment was rendered, that the judg- 
ment pronounced becomes conclusive.” This was cited with 
approval in Liddell v. Chidester,"’ in which a decree in a prior 
suit for the balance of a month’s wages was held to bar a con- 
tention us to the engagement of service being an annual one ; 
Stone, C. J., observing that. ‘‘ it was indispensable to plaintiff’s 
right of recovery (ia the former suit) toshow that by the terms 
of the contract hie wages were due in monthly instalments, one 
instalment of which had matured.’’? The same principle has been 
recognized in other States also. In Washington Packet Co. 
v. Stckles,'? the Supreme Court of the United States said: 
“If the record of the former trial shows that the verdict could 
not have been rendered without deciding the particulur matter, 
gi ct Dai oe tc coe — sachets eR eae 
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it will be considered as having settled that matter as to all future 
actions between the parties.” This decision was cited with 
approval in Haines v. Flinn.'’? Thus if a party is entitled to 
property only by virtue of its devise to him, a decree distri- 
uting it to him is conclusive ofthe devise and its validity.” 
In Langendyck v. Burhams,” it was held that a decree 
for possession of a property would in a subsequent suit 
between the parties for the recovery of its profits be res 
judicata as to the plaintiff’s right to recover possession, 
and therefore also of the right to recover the profits, except 
when this latter right should be contested on some ground 
supervening subsequent to the decree for possession, as, 
for instance, on the ground that the defendant did not 
continue to be in the possession of the property.** Buta 
mere affirmation in general terms in a suit of the plaintiff's 
rights based in some measure upon certain documents, will 
not be conclusive of the genuineness of those documents 
in asubsequent suit, when their genuineness was not put in 
issue in the first suit. This principle has been recognized 
iu a number of cases in the New York State.** It is cer- 
tainly not sufficient that the judgment should contain 
merely a finding which may have some bearing upon a 
point in issue, or some observations applicable to such an 
issue, which do not directly determine it, and, as 
observed by Sir Richard Couch, C. J., in delivering the 
judgment of a Division Bench in Shth Nath v. Nubo 
Kishen,“* “any opinion which he (the Judge) may have 
incidentally expressed cannot be considered a finding upon 
the issue, so as to make his judgment in the former suit a 
determination of the cause of action in the present suit.” 


Nor does the effect of a judgment depend upon the 


reasons given for it, or upon the circumstance that any were 
or were not given.’,’ In Aukhil Chunder y. Shib Narain,“6 
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ain Mahomed Momin v. Lutafut Hossein.*? Loch, J., in delivering the judg- 
ment of a Division Bench of Calcutta High Court, observed that “no opinion which may 
have boen expressed in the judgment of the Lower Court (adverse to the defendant) in the 
case which is now before us. and which har been altogether dismissed, can affect the 
defendant's rights in any future litigation which may arise between the parties.” This 
was, however, a mere obifer dictum, the pont actually decided being that the defendant 
cannot appeal against a judgment of dismiseal of the suit. even when the judgment 
contains sume opinions adverse to the defendant. 
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Norman, O. C, J., in delivering the judgment of another 
Division Bench, observed that ‘no part of the reasoning on 
the findings of fact which have induced the Court to come 
to its decision are binding as between the parties further 
than for the purposes of the particulardecision.” The point 
actually decided in this case was, however, simply that 
where a claim for enhanced rent for a certain year was dis- 
missed on the ground that the detendant was not liable to 
pay enhanced rent for that year, but the Judge also express- 
ed an opinion that the tenure was not protected from 
enhancement, that opinion would not be res judicata in a 
subsequent suit for enhanced rent for another year. Mr, 
Freeman says :—“ In ascertaining whether a particular matter 
has become res judicata, the reasoning of the Court is less to 
be regarded than the judgment itself, and the premises 
which its existence necessarily affrms.*”~” Nor will the 
reasoning and opinion of the Court upon the subject, on the 
evidence adduced before it, have the force and effect of a 
thing adjudged, unless the subject-matter be definitely 
disposed of by the judgment.” 


60. <A decision may operate as res judicata even 
Decision on a matter ‘Hough it is not embodied in the decree; 
may be res judicata and the judgment in a suit is often 
even when not Jooked at to discover what issues were 
embodied in the decided in the suit and in what way. 
mecree: On general principles, Savigny appears 
to liave maintained the contrary and to have affirmed as a 
general inaxim,—Tautorite de la chose jugée ne s’attache 
qu’au dispositif du jugement, The correctness of thismaxim 
has, however, been strongly denied by a number of Jurists, 
who contend that the doctrine of res judicatu with such a 
limitation will not satisfy the social requirements for which 
the doctrine was established. Lacombe says,—/es auteurs 
et les tribunaux qui ont proclamé en principe cette restriction 
n’auratent jamais pul appliquer rigou reusement 2 la pratique, 
ef qu’tls ont di, tout en la maintenant en théorte, y apporter 
dans l'application des dérogations sous le nombre et l'tmport- 
ance desquelles elle disparatt presque complétement. . . . 
Aussin’y a-t-il point d'auteurs gui ne reconnaissent qu'il 
faut consulter sois les motifs, soit méme les autres éléments du 
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gugements et de la procédure, pour préctser la pensée du suge, 
lorsqu’elle ne ressort pas d'tsne maniére assez distincte du dts- 
positif seul, et c’est ce qu’tls expriment endisant que les motifs, 
quoiqgue nayant pas Vautorité de la chose jugée, doivent étre 
consultés pour l'interprétation du dispositif.” After referring 
to several cases in which a suit may be decided on different 
grounds, and bara different subsequent suit in each case 
according to the ground on which the decision was actually 
based, and pointing out that the dipostt/f gives only the 
result, and not the ground of the decision, Lacombe conti- 
nues :—‘* C’est donc aux motifs que Pon attribue dans certains 
cas l’autorite de lua chose juyre. Mats pourquot alors poser un 
principe théorique et le démentir a chaque pas dans la 
pratique ? Pourguot ¢noncer une régle et se donner 
le plaisir de /a détruire ensuite pirce a piece. Et, ce gui 
est plus grave, ov s’arréter dans cette série de derogations 
apportées a la regle posée, et comment distinguer ceux des 
motifs aurquels lon doit attribuer lautorite dela chose jugée 
et ceux aurguels l'on doit la dimer . . . . Or, tous Jes 
points que les juges aurvnt atnsie dé décider, c'est-a—dire 
leristence ou la dénégation de chaque rapport de drot!, et la 
legitimitd des conséquences gui en sont déduites, jouiront éga- 
lement de ['autorite de la chose jugce; que Popinion du juge 
se trouve exprimée dans les motifs ou dans le dispositif, qu'elle 
ne résulte méme que par déduction implicite, mats nécessaire, 
du contenu du jugement, peu importe.”™ 
There is no rule in England or India requiring 
that the findings on all the issues in a suit must be embodied 
in the decree, and, in fact, it will under the present practice 
be wrong to frame a decree so as to embody them in it. 
And the Courts have in both the countries taken the same 
view of the binding character of the decisions on the issues 
in a suit that are not embodied in the decree. Thus 
Pearson, J., considered it as decided in Robinson v. Dulee 
Singh,”.' ‘‘ what really needed no decision at all, 


t lu Robinson v. Dulecy Singh, Lord Justice James said :—" The learned Judge 
(Fry, J.), was inaccurate in thinking that he was bound to look or that be was entitled to 
look at the issuos, without reganl to the pleadings or the order directing the issues, without 
regan to the made in which the decree afterwanis dealt with them. The issues are only a 

roceeding in a cause for the purpose of ascertaining a fact for the guidance of the Court 
dealing with the right; and what determines the mght between the parties is the decree. 
and in onder to determine what the decree really decides it is essential to see what were 
the rights which were in dispute between the parties and which were alleged between them. 
- . . It appears to me that it was absolutely essential in order to arrive at the 
meaning of the ismes to ascertain the meaning of the findings of the jury as they were 
understood and accepted by the Oourt which directed the jury to enquire into them.” 
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that if'a decree of the Court is capable of more than one 
construction; you must, in order to ascertain what is the 
proper construction, look at the pleadings in the action to 
discover what was the issue which the Court intended to 
decide. In Houstounv. Sligo,” the same Judge looked at 
the pleadings in another suit to ascertain whether the issues 
in that suit were the same as those in the suit before him. 


In India, even prior to the Civil Procedure Code of 1877, 
it was held directly in Hnaetoollah v. Ameer Buksh,” that a 
decision on an issue ina suit in order to constitute res 
judicata, need not have been embodied in the decree in 
that suit, Markby, J., pointing out that their Lordships of 
the Privy Council when they delivered their judgment in 
the case of Svorjomonee Dayee,”” had not the decree before 
them, and neither in that case nor in Artshna Behary Roy™® 
considered it necessary to look at the decree. Under 
the present Code, the majority of a Full Bench of 
Ailahabad High Court held in Jamait-un-nissa vv. 
Lutfunnissa,* that ‘it is the former decree explained by 
the light of the pleadings, which must be looked at in order 
to determine whether the pleain bar is a good or a bad 
one;” and there was nothing against that view in even the 
dissentient judgment, which turned on another point. 
Their Lordships of the Privy Council have held the same 
repeatedly. Sir Richard Couch, in delivering their Lord- 
ships’ judgmentin Kali Krishna Tagore v. Secretary of 
State for Indta,*’ said:—‘*In order to see what was in 
issue in a suit, or what has been heard and decided, 
the judgment must belooked at. The decree is only to 
state the relief granted, or other determination of 
the suit. The determination may be on various grounds ; 
but the decree does not show on what ground, and does 
not afford any information as to the matters which were in 
issue or have been decided.” Referring to that decision, 
Riwaz, J., in delivering the judgment of the Full Bench 
of the Punjab Chief Court in Narain Das v. Faiz Shah," 
said :—‘* We feel no difficulty in holding that a decision 
on an issue may be final . . . and res judicata, though 
not expressly embodied in the decree.” And not only the 
‘udgment, but even the proceedings in the former suit may 
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also be looked at. This has been expressly recognized in 
Hurry Behari v. Pargun™ and a host of other cases; and 
recently, in Ramtreddi v. Subbareddi® Sir Arthur Collins, 
C.J., and Wilkinson, J., quoted the observations of Sir 
Richard Couch with approval. Lord Hobhouse also in deli- 
vering the decision of their Lordships of the Privy Council 
in the recent case of Jagatjit Singh v. Sarabjit Singh,“ 
speaking of the doctrine of res judicata, observed ‘that 
when a decree simply dismisses a suit, it is necessary 
to look at the pleadings and judgment to see what were the 
points actually heard anddecided. ‘The decision in Jndarjit 
Prasad v. Richha Rat,” is not against that view, In 
that case, the decree gave the plaintiff an unrestricted 
right to the property claimed by him, but in the judgment 
on which that decree was based, it was stated (the finding 
apparently not being a finding on any material issue in the 
suit) that the defendants were entitled to certain rights in 
respect of the property decreed to the plaintiff. Sir John 
Edge, CU. J., and Knox, J., said ‘‘ that decree as it stands is a 
decree unlimited as to the now defendant’s possessory right 
and title, and it appears to us that when there is an apparent 
conflict between a decree which is specific and clear in its 
terms and a statement of fact in the judgment upon which 
that decree was based, which, if material, was inconsistent 
with the decree, we must pay attention to the decree as it 
stands in preferenceto the statementof facts. . . . The 
decreeand not the statement in the judgment must be taken 
on matters which are material to the final determination 
of the Court on the subject; otherwise you might have 
a man lawfully in possession under a decree declaring 
his title to possession and you might have his 
opponent still entitled by reason of a statement in the 
judgment on which that decree was passed to question the 
title of the man in possession.’ But the learned Judges 
expressly admitted that they had ‘no doubt that in every 
case where the application of Sec. 13 is in question it is 


w In Narasamma v. Kanaya,** Innes and Muttusami Ayyar. JJ., said that the 

words ‘finally decided’ “ apply not to the expression of opinion in the judgment, but to 

what has been decided by the decree.” but the opinion thus expressed was not 

necessary for the decree, and what was decided was that an appeal would not lie against 

ore that an apprehension of its operating as res judicata in a subsequent suit was not 
t. 
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not only necessary to look at the decree but at the 
judgment. . . . There are also cases in which the = 
decree possibly alone could not be understood without an 
examination of the pleadings, of the issues and of the 
judgment.” There was no reference, however, to the plead. 
ings in Kachar Ala Chela v. Oghadbhai,“ in whicha decree 
was given for mesne profits up to the date of the suit at 
Rs. 700 per annum, and also for the period of the pendency 
of the suit. In execution-proceedings taken for the deter. 
mination of the amount of the latter, the defendant claimed 
deductions on account of the Government assessment and 
local cess paid by him and also on ‘account of Vero and 
Kharajat payments. The District Judge was of opinion 
that to investiyrate those questions would be to go behind 
the decree, and held that the mesne profits from the date 
of the suit must also be determined at Rs, 700 per annum, 
But the High Court held the contrary, and Sir Charles 
Sargent in delivering the judgment of the Court observ- 
ed, that “it cannot be saidthat that was determined by 
the decree. The defendant’s case on that point would 
have afforded no proper defence to the suit as a suit in 
ejectment . . . . The details ofthe item of Rs. 700 
allowed by the Court as the annual mesne profits of the 
lands, are not set forth in the judgment of the Court, and 
it is, therefore, impossible to say that the right to this par- 
ticular deduction claimed by the defendant was adjudicated 
on by the Court.” 


61. In England and the United States of ' America, 
Admismbility of ex. %¢¢ording tothe best and recent authori- 
trinsic evidence for ties, it is quite settled that “extrinsic 
determining the evidence, when not inconsistent with 
i eas decided in the record and not impugning its verity, 
ge ern is admissible for the purpose of identify- 
ing the points litigated and decided in a former action 
between the same parties, when the judgment therein 
is set up asa bar or estoppel.” {t is admitted that 
‘‘ parol evidence is not admissible to enlarge the estoppel 
beyond the limits of those points or questions which, from 
the face of the pleadings, might have become the vital 
issue in the former trial,’’’® nor to contradict the averments 
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of the record of that trial, though the averments may be 
‘ explained when ambiguous and made specific when general, 
but only in cases in which there were a number of issues, 
the finding on any of which would warrant the judgment, 
to show that the finding was upon one rather than another 
of those different issues.°° This is usually justified on the 
ground of the admission, under the modern systems of 
pleading and procedure, of general declarations and general 
pleas, from which it can seldom appear what was the exact 
matter in issue that was adjudicated upon in the former suit. 
It is said ‘“*the modern mode of declaring in most general 
use is to insert several general counts, and when in euch 
case the general issue is pleaded, a vast variety of different 
claims may be put in issue and tried . . . When such 
a judgment is pleaded in bar, it seems to be liberal enough, 
and going as far in support of a judgment as experience 
will warrant, to consider it as primd facie evidence of a 
prior adjudication of every demand which might have been 
drawn into controversy under it, leaving it, like other 
primd facte evidence, to be encountered and controlled 
by any other competent evidence tending to show that 
any particular demand was not offered or considered.’’*' 

The Indian Civil Procedure Code expressly enacts that 
a distinct finding shall be recorded on every issue, and 
the question of the admissibility of extrinsic evidence can 
arise here only when a Court does not comply with law, 
and records only a general finding. The question as to 
whether extrinsic evidence will be admissible here in such 
acase appears not to have come yet before the Courts; 
and there is certainly no authoritative ruling on it. The 
real difficulty that can arise in such cases is only as to 
the construction to be placed on the general finding. 
And there is a conflict. as to that even in the United 
States, where naturally such cases are more frequent, and 
where the question arises in connection with the onus 
probands as to the adjudication in the former suit. It 
has been held in several well-considered cases, that when 
a case is-submitted to a jury, involving two or more issues, 
with evidence tending to sustain them all, and a general 
verdict is. returned,. such verdict is primd facie evidence 
that all the issues were found in favor of the prevailing 
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party.’ But this doctrine is opposed to some of the. best 
authorities in the books,” according to which, “ if it appears 
from the record that several distinct matters may have been 
litigated, upon one or more of which the judgment was 
rendered, the whole subject-matter of the action will be at 
large and open to a new contention, unless the uncertainty 
be removed by extrinsic evidence showing the precise point 
involved and determined.”’* It was thus held in Jogers y, 
Ratehf'** that a verdict upon a fact put in issue bya special 
plea was not conclusively determined, when there was by 
the same verdict a finding for the defendant upon the gene. 
ral issue; as the latter finding found the fact that the plain- 
tiff had no cause of action and consequently it was 
unnecessary to investigate the matter of the special plea. 


Dr. Bigelow says, ‘‘ where a decision presents t wo objec- 
tions, and 1s sustained generally, one of the grounds being 
a preliminary defect and the other going to the merits of 
the casc, it is held that it will be presumed that the decision 
rested upon the former ground . . .« . Still, where an 
answer in equity sets up various matters in defence, seme 
coing to the merits of the case and others not, and there isa 
ceneral decree of dismissal, the decree will not bar another 
action for the same demand because of the uncertainty 
whether it was rendered on the merits, unless the uncer- 
tainty were entirely removed by evidence.”’’" In Sheldon v. 
Edwards,"' the Court admitting the rule that the dismis- 
sal of a Suit on a preliminary point before reaching 
the merits is no bar to another suit, said: ‘“‘ An action 
is brought upon a draft before the days of grace have 
expired, The defendant answers: first, that the draft 
is usurious ; second, that it was paid; third, that it was pre- 
mature. ‘The defendant being entitled to grace, the Court 
found such issue for the defendant, and the judgment was 
accordingly entered. Can any Court assume to say that 
the judgment was given upon one issue more than upon 
another, when the record shows it was given alike upon 
all? Can it be denied that each of these issues was tried 
and adjudged ? What Court then can detract from the 
power or force of the consequences flowing from such 
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judgment upon the issues? It is stated that estoppels 
must be mutual; that if these issues upon the merits had 
been found the other way, and the complaint dismissed 
because the action was prematurely brought, there would 
have been no estoppel against the defendant from trying 
them again if another action was brought. ‘This seems 
plausible, but I think unsound. It is the judgment upon 
the findings that makes the estoppel. Ifthe judgment be 
one of non-suit, or in the nature of a non-suit, and the 
action be dismissed, nothing whatever is adjudged in res- 
pect toa subsequent suit. It is no bar to anything; an 
action is brought on a draft, and the plaintiff, after 
evidence on both sides, is non-suited, judgment of non-suit 
entered and paid. The next day he brings the same action 
again and succeeds; the former, of course, being no bar. 
But suppose, instead of a non-suit, the judgment had been 
for the defendant upon the merits because he failed to 
prove the defendant's handwriting, it is equally clear that 
the judgment would have been binding and a bar, whether 
it was founded on the finding of a Court or referee or the 
verdict. of a jury.” 


62. To constitute res judicata, the decision must have 
Decision to be vee been final, a term which admits of a variety 
jwlicata must be Of significations. In regard to its most 
final. ordinary meaning, Mr. Freeman after 
observing that no question becomes res judicata until it is set- 
tled by a final judgment, says, ‘‘ For this reason, the verdict of 
a jury, the finding of a court, or the report of a referee or mas- 
ter is not admissible as evidence to create an estoppel, before it 
has received the sanction of the Court, by passing into a judg- 
ment.*°" ** And in the United States the general rule is that a 
verdict or other finding not followed by judgment is not bind- 
ing,” and though doubts used to be entertained about it in 
England, the rule there now appears tu be thesame." Dr. Bige- 
low in his treatise on the Law of Estoppel says, ‘A preliminary 
decree or judgment, or a decision upon a motion in the course 
of a trial, cannot ordinarily result, if the case go no further, in 
recluding the parties from drawing the matter into issue again. 
Whe case must have gone to a complete termination,so that nothing 
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more is necessary, for the purpose of the suit, to settle the rights 
of the parties or the extent of those rights.” Mr. Herman gays 
that ‘a judgment or decree requiring the defendant to pay 
damages is uot the less final because it requires some future order 
of the court to carry it into effect, although the amount of the 
recovery is uncertain, the nature of the judgment is definite and 
certain, and the amount will become certain by reference.” 

In Kelley v. Stanbery,® the Supreme Court said: ‘* Bee 
cause a final decree might direct that certain facts should be 
ascertained in execution of such decree, it ‘vill nut make it 
interlocutory; nor, on the other hand, because the decree finds 
the general equities of the cause, and reference is had to a 
tnaster to ascertain facts preparatory to final disposition, will 
it be regarded az final.” This was quoted with approval in 
Arnold v. Sinclair®™ by DeWitt, J., who further said: ‘In all 
the many cases that we have examined we find the yeneral 
tendency tv be as laid down in the Obio case,—that if the 
matters aud things to be ascertained after the entry of the 
judgment are for the purpuse of carrying that judgment into 
execution, then such judgment is final. . . . We find it 
remarked in several New York cases that although further 
proceedings before the master are necessary to Carry the decree 
into eflect, yet if all the consequential directions depending 
upon the result of the proceedings are given in the decree, 
it is final. Some future orders of the Court may be necessary 
to carry it into effect. We are aware of the condition of the 
Caliturnia decisions in this matter. Crowther v. Rowland- 
sun®’ was an action to declare certain instruments void. Find- 
ings were mule, and the case was referred to a inaster to stute 
an account. Inthe opinion appears a dictum to the effect 
that the trial was not complete until the report of the referee 
was filed. This dictum is quoted and treated as a decision in 
Hinds v. Gage,"® and Duff v. Duff.” We do not under- 
stand that it can be laid down as a general principle that a 
trial is incomplete, and hence a judgment is not final, simply 
because a reference is had for some purpose ; that is to say, the 
fact of a reference being had after judgment does not in itself 
determine that the judgment is not final. Nor do w. think 
that the California cases intend to so hold, although in some 
of the cases from that court the principle is announced s0 
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generally and without qualification that the reader may be led 
to conclude that the court intended to announce that the fact of 
a reference alter judgment in itself determined the non-final 
character of the judgment. But the case of Clark v. Dunnam” 
following Jones v. Clark,” and the later cases, especially 
Sharon v. Sharon,” bring the principle nearer to what we 
believe is the correct rule, as we have indicated above. A 
reference after judgment does not, per se, determine the character 
of the judgment as to its finality. It may be final, or 1t may 
be an interlocutory order, depending upon its facts. If the 
reference be for the purpose of executing the judgment ouly, 
after the judgment has finally determined all the rights of the 
parties, then the judgment is final.” 


The New York Supreme Vout in Webbv, Buckelen 
said, ‘* Until final judgment ix reached the proceedings are 
subject to change and modification, are imperfect and incho- 
ate, and can avail vothing as a bar or as evidence, until the 
judgment, with its verity as a record, settles finally and conclu- 
sively the questions at issue. An interlocutory order is not 
such a judgment. It is nota judgment at all.” The word 
‘final’ is often used as opposed to interlocutory ; a judgment 
being called final when itis such as entitles the party to obtain 
at once the fruits of it, without any further enquiry being re- 
quisite as to its amount; and tuterlocutory when something: re- 
mains to be done in the suit before the successful party is en- 
titled to issue execution upon it. Interlocutory orders do not 
“have the force of res gudtcata for the reason that they do net 
dispose of or terminate the cause." A judgment has been said 
to be final when it constitutes an award of judicial consquences 
which the law attaches to facts, and which determines the sub- 
ject-matter of the controversy between the parties.” In the 
rule as enacted in India, the term does not appear to denote 
complete or conclusive, or to be used in contrast with the term 
interlocutory as above explained, because here a decision on 
an issue howsvever final, is often incapable of execution, and 
will sometimes be so even alter the suit is quite finished.* 
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Pothier in speaking of the Roman rule, contrasts defini- 
tive judgments with the provisional, and observes that ‘a 
provisional condemnation cannot have either the name or 
the authority of res judicata, for although it gives the party 
obtaining it a right to compel the opposite party to pay 
or deliver provisionally the money or things demanded, it 
does not put an end to the cause, or form a presumption 
gurts de jure that what is ordered to be paid or delivered is due, 
since the party condemned may be admitted in the principal 
case to prove that what he was ordered to pay was not due, and 
consequently to obtain a reversal of the judgment.’ The 
character of a final decision usually designated as definstif’ in 
France, has received a very full discussion in that country, 
especially in contrast with des jugements avant dire-drovt—com- 
prising les provtsotres, preparatoires et interlocutoires—and 
les comminatotres, to which, ull the effect of res judicata is not 
allowed. Pothier lays down generally ‘‘ gue pour qu'un juge- 
ment ait Vautorite de la chose jugée, al faut yue ce soet un 
jugement difinitif qui contienne ou une condamnation ou un 
congé de demande, This description has been condemned as 
too narrow, as judgments relating te la competence certainly 
operate as res judicata though they do not comprise n7 
condamnation ni cong: de demande. Lacombe says:— Un 
jugement est difinitif quand 1 décide d’une manidre absoluc 
soit le litige, soit certains pomts du ltitige.’* This per se is 
indefinite, but he distinguishes a definetyf judgment from 
provisional judgments, observing that the latter are those 
by which the Judge * ordonne une mesure ou regle la position 
respective des parties et des objects lttigieux, mais dans 
“intention que sa sentence n’ait d’effet que jusqu'n la dicision 
d‘finttive sur le fond, qui nest d’ailleurs préyugé au aucune 
maniere, Provisional judgments may be executed and 
appealed against, but they do not constitute res judicata 
because they are essentially temporary and liable to an altera- 
tion by the Judge with every change of circumstances, and 
to deprive the Judge of that power will be to destroy the 
very object of provisional orders.—‘* La méme raison gut 
leur permet de prononcer provisoirement les autorise ausst a 
rapporter ect la modifier leur jugement, et. . . nous dirvons 
que non-seulemet les nouvelles circonstances qui peuvent s etre 
produttes, mats le seul fait de l’écoulement d'un certain — 
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les deux instance au provisotre, constitue une cause 
nouvelle, en dgard au caractére de ces décisions, et empiche par 
suite gu'tl n'y ait licu ad Pexception de chose jugée. As to the 
preparatory and interlocutory decisions, Lacombe says :— 
us ont les uns et les autres pour résultat commun de retarder le 
jugement du fond, afin de compliter instruction de Vaffatre ; 
mais le caractere essentiel des jugements tnterlucutoires est de 
préjuger le fond. Jl en risulte que la nature préparatorre ou 
interlocutotre d'une disposttion ou d'un jugement dépend souvent 
de circonstances extrinseques, felles que la position respective des 
parties, leurs conclusions, (‘tat du litige. Nous citerons comme 
constituant gin'ralement dex jugements prcparatoires ceur qui 
nomment un Commissatre, ordonnent une rustruction par crit, une 
comparation personnelle, ou un interrogatoire sur faits et 
articles. Av contraire, sont gencralement interlocutoires les 
jugements yui ordonnent une enyucte, ow enfin tous ceux qui 
admetent lex parties a faire, par les vows quils indejuent, la 
preuve de faits yur, supposes constants, auraient une influence 
importante sur Cisse du procs.” As to the preparatory 
judgments they constitute ‘moins des jugements, que des actes de 
procédure; elles restent done a la libre disposttion du juge, qui 
pentles modifier ou lex retracter ams: qu'il avisera dans UT intérét 
de la bonne conduite de Uinstruction. There has been greater 
dificulty in regard to interlocutory judgments, as they also pre 
juge le fond; and Lacombe says: ‘Le juge n’est pas tenu de 
dicider dans le sens du pregugé de [iuterlocutoire, et il peut 
baser sa sentence sur des motif pris d’arlleurs, sans avoir (gard 
dda preuve fournie. . ZL? interlocutotre est ordonné pour le 
juge et non pour la partie, en faveur de laquelle il ne peut par 
suite coustituer un drow acquis. Les Comminatoires are judg- 
ments by which a party is ordered to do something within a 
certain time and in case of default to lose all or some of his rights 
or tu pay certain damages. The cour la cassation has decided 
that such decisions are not binding on the Judge but may be 
altered by him, and he may extend the time or diminish the dam- 
uges payable, and to make them definittf, il faudratt que, par 
tune aeconde sentence la partie sul diéclarce déchue de ses drotts. 
They should be distinguished, however, from conditional 
decisions, which are réslement definitss, et si litige est report 
devant le juge, sa mission se bornera a constater st la con- 
dition est arrioce ou defaillie. It thus appears that the 
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essential distinction of defintif’ judgments was in France 
based on exactly the same distinction of procedure, the non- 
existence of the power to alter them, as has been adopted by 
the Indian Legisjature. 


68. Explanation IV enacts that a decision is final, when 
the Court making it cannot alter or re- 
reconsider it, except on review. An 
ex-parte decision will therefore not be final, 
at least so long as an application may be made to set it aside.’¢ 
That an ex-parte decision can be altered on the application of 
the defendant, otherwise than on review, cannot be doubted, as 
the word ‘review’ must, in this Explanation, be understood 
to have the same sense in which it is used in Part VIII of the 
Civil Procedure Code; and this will be, apparently, sufficient 
against its finality for the purposes of the rule of res judicata 
hefore the expiry of the period prescribed for an application 
for its alteration. In the case cited, Cunningham, J., said :— 
‘* As the alleged execution was held to be fraudulent, and no 
proceedings had been had which gave finality to the decree, we 
think that the Lower Appellate Court was right in holding that, 
in the absence of any proof of execution, the defendant was not 
precluded by the existence of the decree from contesting a 
question with which it dealt.”" In Bhugirath v. Ram 
Lochun,'* an ex-parte decree was held not to be binding, 
the Court expressly observing that it had not been stated that 
the ez-parte decree had ever been executed so as to have become 
final. In Modhusudun Shaha v. Brae," a Full Bench of the 
High Court expressly declined to express an opinion as to 
‘whether an ex-parte decree operates so as to render any ques- 
tion decided by the decree ves judicata in the absence of proof 
that such decree was executed.” The Full Bench said, how- 
ever, that ‘neither a recital in the decree of the rate alleged hy 
the plaintiff. nor a declaration in it as tu the rate of rent which 
the Court considers to have been proved, would operate in such 
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w The learned Judge pointed out that this decision was not in conflict with that 
in Birchurder Manickya \. Hurriah Ohunder,7® the question in which related only to 
the value as evidence of an cr-parte decree, Bir Richard Garth, C. J., said in the judgment 
of a Division Bench in that case, a decree obtained cx-parte is, in the abwence of fraud or 
irregularity, as binding, for all pu . as a decree in a contested suit. Tf it were not so, 
a defendant in a rent-suit might always by not appearing. and allowing judgment to pass 
against him without resistance, prevent the plaintiff from ever obtaining 9 definitive 
judgment a» to what is the proper amount of rent due from him to his landlord.” 
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a case ao us to make that matter a res judicata; assuming, of 
course, that no such declaration were asked for in the plaint as 
part of the substantive relief claimed, the defendant. having a 
proper opportunity of meeting the case.” It was not considered 
in any of these cases whether a decision to be final for the rule of 
res judicata must not be so ab initio and per se, and not mere- 
ly such as may hecome so after the lapse of an indefinite period 
and by the aid of another enactment. ‘The Courts appear to 
have tacitly adopted the latter view, as an ez-parte decree has 
been treated as ves judecafa in numerous cases, without any 
question being raised as to its finality, and it may be presumed, 
that it had, or was deemed to have, become final. 


64. There has been, on general principles, a greater con- 
Appenlable decision flict iT regard to the effect as res judicata 
will be reejedicata Of a decision liable to appeal. Mr. Justice 
until it isappealed — Pfolloway pointed out in his judement in 

. Kakarlapud? Suriganarayauarazu. v. Chel- 

uri’ that according to the English Law, a judgement did 

not cease to be conclusive because an appeal was pending from 
it,’ though thecontrary was held by some continental jurists.” 
Some of the American Courts also have held that a decision 
is final until reversed, set aside or vacated,’ and that. the 
defendant if sued again on the original cause of action dur- 
ing the pendency of the appeal, may plead a former recovery in 
bar."' This view is opposed however to a settled course of 
decisions in which it is held that the pendency of an appeal 
suspends the operation of the judgment in regard to all its usual 
effects; and the judgment, not being final while the appeal 
remains undetermined, cannot be pleaded in bar in the interval 
nor used in evidence as an estoppel.” It has even been express. 
ly held that an appeal vacates and aunuls the judgement, and 
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thereafter there is no existing judgment which will conclude 
the parties as a inatter of evidence or which can be relied upon 
as a matter of estoppel.” 


In British India the Legislature has expressly enacted in 
Explanation IV. that a decision liable to appeal may be final 
until the appeal is made. A full Bench of the Allahabad High 
Court, however, has held in Bulkishan v. Kishanlal,”® that the 
Explauation is consistent with the view of the continental jurists, 
and that an appealable Judgment is not definitive, but only 
provisional; and not being final, cannot operate as res-sudtcata. 
Mr. Justice Mahmood (with whom Sir John Edge, C. J., and 
Straight, J. concurred) said in his decision in the case, “so 
far as my kuowledge of Kuglish law is concerned, the point 
now under consideration is not settled by any long course of 
decision in Kneland or India. Nor, has the Legislature in 
framing Explaution IV. of Sec. 18 removed the doubt. 
As Mr. Justice Holloway has pointed out, the view of con- 
tinental jurists is that judgments still liable to appeal and 
those that have actually been appealed from, the appeal being 
still pending, caunot operate us furnishing basis for the rale of 
res judicata, Pothier points out’? that 2... fa provi- 
sioual condctunation then cannot have either the name or the 
authority of res qudicata, . . . . that judgments. still 
liable to appeal stand, for tie purpose of res gudicata, on the 
same footing as provisional judgments aud that the effects of 
such judgdments are only momentary and cease ag soon as 
an appeal is made. his is the case even where the sentence 
ought te be executed provisionally, notwithstanding — the 
appeal, for such execution only gives the sentence the effect of 
provisional judgments, which, as we have already mentioned, 
have not the authority of res zudicata.” Even in this view a 
judgment will become final before the expiry of the period of 
appeal, if the Judgment-debtor shows his acquiéscence in it as 
by payment. In fact, the established rule of the French law is, 
les sentences et jugements qui doivent passer en furce de chose 
gagee sont ceux rendus en dernier ressort et dont il n’y a 
appel, ou dont l'appel n'est pas recerable, soit que les parties y- 
eussent formellement acquiesce, ou qu'elles n'en cussent inter- 
jete appel dans le temp, vu que Uappel att ete declare peri. 
The view generally taken by the Indian High Courts is, how- 
ever, in favor of giving to an appealable decision the effect of 
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res judicnia till it is appealed against, when it ceases to be 
res judicata, and does not vperate as such again unless it is 
adopted by, and thus becomes the decision of the Appellate 
Court. ‘Thusin Nilvaruv, Nilearu,” Melvill, J., in delivering 
the judgment of the Bombay High Court. said that it clearly 
appeared from the Explanation, that when a judgment ‘¢ upon 
a particular issue is appealed against, that judgment ceases to 
he res judicata, aud becomes res sub-judice; and if the Appellate 
Court declines to decide that issue, and disposes of the case on 
other grounds, the judgment of the first Court upon that 
issue is no tnore a bar to a future suit than it would beif’ that 
judgment had beeu reversed by the Court of appeal, . 0... 
» . and that Explanation introduces no new law. but 
merely states the law as it previously existed.” Phe Calcutta 
Court has held the same. In Guagabishen ve Roghco- 
Mitter, do, in delivering the judginent of a Division 
of the Caleatta High Court said,— Supposing that there 
was a deersion by the Courts below in the previous suit on the 
question of title, it was not a final decision, as it was brought up 
in appeal before the High Court, and that Court, in dismissing 
the plainnfi’s suit, decided that it was not necessary to go 
into the question of title, and based its decision entirely on the 
ground that the plaintiff had failed to prove his possession. That 
being so, the question of tithe is still open between the parties.” 
Lu Chander Coomar v, Sth Sandari,® Siv Richard Garth, C. J,, 
in delivering the judyient of the Court, said when the deci- 
sun ofa lower Courtas appealed to a superior tribunal, and 
that tribunal for any reason does not think fit to decide the 
mnatter, it is left an open question, We have held so here over 
and over agains” and its is not) because in point of form the 
appeal inthe first suit: was dissatased, that the decision of the 
Munsiff can be considered as confirmed.” 
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The same was heldin Turley v. Turley,” in which the Ap. 
pellate Court omitted to consider a point adjudicated upon in the 
judgment appealed against, and it was held that the adjudica- 
tion would not be res judicata in a subsequent suit, for the 
taking of the appeal vacated the judgment, and the point was 
not determined again above. Speaking of the French law, 
Lacombe says:—gue lorsqu’un gugement de premi‘re tastance 
vient a étre confirme sur Pappel, mats par des motif différents 
de ceux qui ont déctd' les premiers juges, c’est dans Carret seu 
que dotvent tre pris les points revetus de autorite de la chose 
jugée.”® However, if a decree of a joint character against two 
persons is reversed on appeal by one only, the reversal will 
have effect against both, and on that account the decree will 
cease to be res judicata even ae against the defendant who had 
not appealed.” ‘The Madras High Court held in Vythilinya v. 
Vijayathammal,™ that when an appeal was withdrawn on 
account of mutual compromise, the decision appealed avainst 
would become final and therefore would be res judicata, 


65. An application for retrial dues not have the same 
Application for retrial @ffect as an appeal, and while pending and 
does not interfere undetermined does not destroy, or in any 
with the finality way affect, the operation of the judgment 
Oba decision: as res judtcata, the Judgment being held 
to be conclusive ina suit bewun in the interval on the same 
cause of actiun.”” Lt has been held in some cases that the effect 
of such an application is to vacate and render wholly inopera- 
tive the prior judgment, and that thereafter the prior Judgment 
cannot be pleaded or given in evidence for any purpose in any 
subsequent suit.'™ The weight of authority is however against 
that view. The rule appears to be the same in British India 
ulso, as there is no such provision in Sec. 13 with regard to an 
application for new trial as for an appeal, and a judgment liable 
tu review has been unreservedly declared final by Explanation 4. 


66. An issue cannot be said to be finally decided in a 
Decision is final only Suit, unless the decision thereof forms the 
if it forms the basis basis of the judyment in that suit.’ Thus 


of the judgment. in Run Bahadur Singh v. Lucho Kvoer,- 
the Calcutta High Court found that the plaintiff had been joint 
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with his deceased brother whose estate he, on that account, 
claimed from his widow, but the claim was dismissed on the 
ground that the issue as to their being joint had been decided 
against the plaintiff in a former suit. On appeal by plaintiff, 
Sir R. P. Collier in delivering their Lordships’ Judgment, obser- 
ved as to the widow’s appeal against the fiuding in regurd to 
the brothers having been undivided, that it could not be con- 
clusive against her hereafter ‘as the decree was not based upon 
it, but was made in spite of it.” In Mundo Lall v. Bidhoo,? 
the plaintiff's claim in the former suit for the defendant’s eject- 
ment was dismissed, but the judgment contained a decision as 


to the nature of the defendant’s holding; and in the subsequent 


suit for possession after notice to quit, 0’ Kinealy and Maepher- 
son, J.d., held that that decision was not res judicata, as ‘the 
decree dismissing the suit was not based on the finding 
adverse to the defendant in that case, but in spite of it? Ip 
Mayundeo v. Mahadeo Singh,* the facts were the same, and 
Tottenham and Ghose, J. J., held that the decision as to the 
occupancy right in the former suit was not res judicata, 
observing ‘that the finding of the Court in the previous. suit 
was not final, inasmuch as the decree was not based upon it.” 


In Anusuyabary. Sakharam,* it was urged that “though 
the decision was in the appellant's favor, one of the grounds 
on which it was based had been decided unfavourably to the 
appellaut’s tide, and might thus, as res gudicata, greatly preju- 
dice her ina future suit) between her and the respondeut.” 
But West, d., in delivering the judgment of the Bombay High 
Court, said :-—“This fear, thouzh there are some decisions and 
dicta which support it, does not appear to be well grounded. The 
judgment is not, and cannot really be based on a ground unfi- 
vourable to the successtal party, though an opinion unfavourable 
to him may be expressed ou some incidental point. . 2. From 
a judement against a plaintiff no adjudication in his favor can 
properly be derived as res judicata, ltis not, and cannot be, 
an essential element of the jural relation on which an adverse 
decree rests.” The majority of the Full Bench of Allahabad 
High Court in Jimattunnissa ve. Lutfunnissa® held that “the 


t The contrary was held by Calcutta High Court in Vast Ahan v. Phads 
that adheeision has not been generally tuliewed. and was in sume cases expressly 
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findings in a judgment upon matters which subsequently turn 
out to be immaterial to the grounds upon which a suit is finally 
disposed of, as tothe plaintiff’s right to any portion of the relief 
sought by him as declared by the decree, amount to no more 
than obiter dicta, and dv not constitute a final decision.’ * 
That High Court has recently held the same again in Jndarjit 
Prasad v. Richha Rai,’ in which in the former suit an 
unlimited decree had been@given to the then plaintiff of his 
claim for possession and title, but there was a statement in the 
judgment that the plaintiff’s possession would be subject to the 
defendant’s right to half the value of the produce and half the 
value of the timber, and Sir John Edge, C. J., and Knox, J., 
said,—‘** Sec. 13 was never intended to bar the trial ofa material 
issue in a suit, because the Judge in a previous suit where that 
question was absolutely immaterial had tried the question and 
given an opinion uponit, .  . The decree is the tinal judicial 
determination of the suit, and if a decree is specific and is nt 
variance witha statement in the judgment on whichit is founded, 
it is the decree to which we must pay attention and not to the 
. an hl . . 

statement in the judgment.”? he Madras High Court also 
in Muttukumarappa v. Arumuga’’ held thata finding against 
plaintiff on an issue, when not necessary for the final decision 
which was entirely in plaintiff's favor, would not be res judicata," 

a Mr. Justies Mahmood alone dissented, and maintained “that the adjudication as tothe 
mvalidity of the weqgtaama woukl be binding apon the defendant as rea yudicuta notwith- 
standing the faet that the sut against her was dismissed on the ground that she held 
possession tn ber af dower” fn support of this wiew he relied on anamber of cases, and 
observed that an Aan Singh ve Narayan Daa’ the Court thaving determined an issue 
ating aa suitoen Which the suit might have heen disposed af, proceaded to try) and 
determine another issue whieh alse arose ont of the pleadings, bat the determination of 
Which was not required for its Cusposal; and it was held that the trial and determination of 
io ocould not be treated asa nullity, and the issue could not again be tried and determined 
in another sat. 

hin Venkagya v. Varasanmal? Muttusami Avyyar& Brandt, J. said, that vin Arish ne 
Behavi Roy \. Brojesrart® the Judicial Committee of the Privy Council observer that the 
tuljudication on the question of adoption in a previous sult concluded the party claiming 
to be adopted in a subsequent suit, althoush the decision in the former suit) proceeded on 
the Binding that a pataé lease granted by the mother of the plaintiff waa not in excess of her 
powers asa widew, and although the determiuation that the adoption was true was not 
necessary to the dismissal of the claim. though it} would) certainly be material to the 
ground of elaim.” There ix nothing. however, i their Lordships’ judgment) to show 
that their final decision did not proceed on the ground of the adoption, which was the only 
point in issue in the previous suit as between thy: plaintiff and the intervenor who would 
certainly have been the heir if the plaintiff's adoption were nat held valid. The observation 
of the Madras High Court Judges was rather an biter dictum, os they really held that the 
deeigion in the former suit had pot proceeded only on the ground of the tnvalidity of the 
oral will on which the plaintiffs claim was bawst. and were not prepared to adopt the 


‘on that the issue as to division or nonedivision was not material to the decision 
recorded in that suit. 
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A Full Bench of the Punjab Chief Court laid down 
broadly in Narain Das v. Faiz Shah,"* that ‘no matter can be 
suid to be directly and substantially in issue, or te be finally de- 
cided, unless a decision thereon is necessary for the decision of 
the case upon the ground on which the final decision ultimate- 
ly proceeds.” The decision in Pala Mal v. Maya,'’ is not 
against this view. There the plaintiffs’ former suit had been 
dismissed “‘on the ground that they could not sue for a de- 
claratory decree, and also on the ground that it was bad on 
the merits (and the) decree was just as much based on the 
one ground as on the other;” and Stogdon, J., in giving the 
judgment of the Court, observed that there was no reason against 
his deciding every point upon which he intended to base his 
decree. He added, however, that “any decision regarding 
points upon which it was not intended to base it, would be 
unnecessary and extra-judicial, and would not be binding on 
the parties,” aud distinguished the cases reported as 1884 P. R. 
No. 29, and 1879 P. R. No. 27, on the ground, that ** the 
finding which was held not to operate as res judicata was one 
upon which the decree was not based, and which was absolutely 
unnecessary to the decision of the case.” 


The same view has heen taken in the English and the 
American Courts also. The Kansas Supreme Court has even 
held, that ‘ while it may be the general duty of the Court 
trying a case to find upon all the issuable facta, yet findings 
which are not necessarily included in aud become a part of the 
judgment, are not conclusive in other actions. Even where 
such findings are confirmed by final judgment. they are adjudi- 
cations only so far as they are necessarily included in and 
become a part of the judyment.”'© Where, however, the record 
ina suit presents two points, upon either of which the decision 
might turn, and the Court determines both, the decision of 
neither can be considered as an vbtter dictum, and the judg- 
ment is authoritative on both points.’ Apparently this will be 
so only, if the decision really turns on both the points, and a 
different rule may be held to apply if it cannot be determined 
that itturned absvlutely on either. The French jurists have 
discussed the question on general principles. Lacombe says :— 
tl se peut en eget que le tribunal, en partant de suppositions 
alternatives et contradictotres. arrive par une sorte de dilemme 
a déclarer que dans les deur cas la demande est également. bien 

16 a0 P_R No. 187, 16 Mitchell ¢. Instey, 7 Pac. B. 301. 
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ou mal fondée. Alors, il n’y aura pas de raison pour aller 
au dela de ce qu’il aura décidé et pour faire un choix quil na 
pas voulu fatre lui méme. Il nous paraitrait: méme devoir 
en étre ainsi, bien que le juge ett exprimé sa preéférence pour 
Pune des deux hypotheses: ainsi, dans la derniére espece que 
nous avons posée, le jugement pourrait etre ainst concu: “attend 
gue par fel ou tel motif la donation est uulle; qeau surplus, 
ne le fut-elle pas, la somme donnée ne serait pas susceptible 
Ventrer en compensation, parce qwelle west mi liquide ni 
exigible, .  . ete?’ Nous trourons en effet dans ce doute qui 
accompagne Verpression dela penséee du juge une raison suffis 
sante de lui refuser Cautorite de la chose jugee, car engin com- 
ment les parties pourratent—elles etre foreces dela eonsiderer 
comme rérité, *res judicata pro veritate aceintur, st le juge 
lutememe wa os? en apirmer hautement le bien fandes" 


67. A considerable extension has been inade in the 
scope of the word decision by Explana- 

Principle of Explaua- tion IIL, constituting, as it does, an 
tion IIT isofa gene” Onission by a Court to grant lief 
ral application, - ° Brant any ree 
claimed in the plaint, tantamount toa 

dismissal of that claim. Even under the Code of 1859 the 
Allahabad High Court held that where in a suit for money. 
alien onthe property hypothecated for that money was 
claimed, the grant of inerely a money-decree would bar a 
subsequent suit for the lien. Thus in Muluk Fugeer Buksh 
v. Wanohur Doss,’ the High Court observed that if the 
plaintiff having preferred that portion of the claim which 
sought to charge the land ‘‘was content to accept an imper- 
fect adjudication, or one which awarded him only a part of 
the relief claimed, he cannot now bring forward in afresh suit, 
matter which ought well have been thus disposed of.” In 
a later case,” a majority of the Full Bench of the High Court 
held the same, but Sir Robert Stuart, U.J., and Pearson, J., 
dissented froin the opinion of the majority on the ground that 
‘the determination of a suit is not necessarily the same 
thing as the determination of the cause of action on which 
the suit is brought. A decree which ignored and failed to 
dispose of a cause of action alleged, can hardly be said to 
determine it, without violence to the natural and ordinary 
acceptation of the terms. Such anegative determination 
as an omission to determine, can scarcely be called a deter- 
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mination at all.” In Bakshiram v. Darku,” it was con- 
tended that a decree for the redemption of a certain land 
would bar a suit for the trees standing on that land, but 
the contention was overruled by the Bombay High Court, 
Mr. Justice West observing in the judgment of the Court 
that ‘the claim in that suit might reasonably have been, 
and ought to have been, construed to include tiem, ond 
that the Court having failed to adjudicate upon this portion 
of the claim, afresh suit based on it is competent to the 
plaintiff.” 


The principle of the Explanation is of general applica- 
tion, however, and is often recognized by the American 
Courts also, which have repeatedly held) that the omission 
of a Coort to award relief prayed for is an adjudication, in 
effect, that the plaintufis not entitled thereto. Thus iftin 
a suitona mor gage-bond, judgment is given for the money 
only, without an order of sale, it 1s held conclusive as to 
the plaintiff not having a lien. and he cannot afterwards 
maintain a suit to foreclose the mortgage.-- So also where 
the plaintiff brings a suit for two parcels of land, and re- 
covers only one, or for a large tract of land and recovers 
only part thereof, the record, though silent as to the tract 
not recovered, is conclusive that the plamnuff is not entitled 
thereto.’ So where there is an averment of damages and 
the Court fails to find upon the issue created by the denial 
of that averment, and no judgment is rendered tor damasres, 
the judgment will bar any further action to recover the 
auine damages.-* It is on this same principle, that it has 
been held that a fresh suit will not lie for items of account 
which were specified in the statement of cause of action in 
a former suit, and though known to exist, were for some 
reason overlooked and not considered,’ and not even if 
they have been omitted simply by an ercor of the Court in 
rendering the judgment.” Even when the plaintiff failed 
to recover the whole amount due on a bond upon which 
the suit was brought, merely through the error of a referee 
in a previous suit, the judgment would bar a suit for the 
residue.’ Mr. Herman says, * It is not a material question 
as to whether plaintiff was allowed this item in the other 
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action or not. Ifit was presented, evidence introduced 
upon it, and it was not withdrawn, but submitted with the 
case, the judgment is a complete bar, and the plaintiff can- 
not be heard to say that he did not intend to include this 
claim in the other suit.“”’” 


68. The first essential to the application of Explana- 

—_ tion III is that the relief claimed in 

Only a relief indepen- the subsequent suit must have been 
asked for in the former suit. In Umrao 

Lal v. Behari Singh,® the Explanation was 

held not to bar a suit for enforcing a lien as to certain in- 
stalments of a bond, because the said instalments accrued 
due subsequent to the former suit in which only a declara- 
tion of the plaintiffs right to recover them was asked, 
and the lien was unsuccessfully prayed for only in regard 
to the instalments already due. It is further necessary 
that the relief asked in the former suit should have 
been asked for independently, and not merely as ancillary 
to the main relief claimed. In Fatmabat v. Aishabai,” the 
plaintiff had, in a prior suit for — improperly with- 
held, asked for a declaration as to her being the wife ofa 
certain person, and the decree did not make that declaration. 
The Explanation II] was held not to apply on the ground, 
as observed by Sir Charles Sargent in delivering the judg- 
ment of a Division Bench, that ‘the declaration was not 
sought for by way of specific relief, but simply as the ground 
for the real and substantial relief, to obtain which the suit 
was instituted.” In the Original Court also, Scott, J., had 
said that the Explanation “ refers to the case where several 
heads of relief independent of each other are claimed, put 
in issue, and duly controverted, and one of them is neither 
granted or refused.” In Thytla Kandi Ummatha v. 
Kunhamed,” the plaintiff had previously sued for a paramba, 
alleging that it was his and that he had let it to the defen- 
dant. The Court dismissed the suit on the ground that 
the letting was not proved, and ina subsequent suit by 
plaintiff for the same paramba, it was contended that, as its 
possession was asked for in the plaint, and not decreed, it 
must be regarded as having been refused, within the mean- 
ing of Explanation III; but the Judges said—‘ that 
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Explanation must read with the section, and clearly 
applies to relief applied for which the Court is bound to 

ant with referegfe to the matters directly and substantially 
in issue. ThgMausa petendi in the former suit was the exis- 
tence of thafelation of landlord and tenant and the omis- 
sion to rent which entitled the plaintiff to recover the 

rope The title, no doubt, was in issue, but not direct- 
f substantially, only incidentally, and that relief’ is 
prayed for on wholly different grounds.” 


69, It was often held under the Code of 1859 thata 
_ _,. Claim for mesne profits in a suit for 
Subsequent suit will possession of laud, in which there was no 
not lie for mesne pro- : 
fite, that were asked ¢0quiry and order about them, would not 
for and not allowed, bara subsequent suit for them.’ Even 
even though they under the present Code it las been held 
might not have been i, Afton Mohun Sirkar v. Secretary of 
asked for. : ers eae : 
State for India,” that if in a suit for 
land, mesne profits are claimed from the date of dispossession 
tothe date of the restoration of possession, and the Court 
awards mesne profits up to the date of the suit ouly, a fresh suit 
for mesne profits from the date of suit will not be barred. 
Mr. Justice Amir Ali, in delivering the decisiun of Mr. Justice 
O'Kinealy and himself, said :—** The defendants contend that 
itis barred under the provisions of Explanation III. [t is 
urged on their (plaiutiffs’) behalf that as it was discretionary 
with the Court in the furmer suit to assess the mesne profits 
subsequent tuo date of suit, the mere fact that the Court 
abstained from exercising that discretion does not constitute 
the present suit ares judicata. We think this contention to 
to be sound. No authority bas been cited for the defendants 
in support of their contention that the. plaintiffs are precluded 
from maintaining the present action. They have relied simply 
on the words of the section, but as the question is res integra 
we ure at liberty to construe the section reasonably by a com- 
parison of the other sections of the Code. It is admitted that 
at the time the plaintiffs instituted their former suit, they had ao 
cause of action with respect to mesne profits accruing due after 
date of suit; and they would not have been entitled to 
ask any relief in respect thereof, but for the provisions of 
Sec. 21]. . . . . But the section is not imper- 
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ative or obligatory. . . . . There is nothing in pria- 
ciple or law to lead to the conclusion that the mere absten- 
tion of the Court to award to the plaintiff mesne profits after 
date of suit would be a bar to any suit in respect thereof . , , 
The cause of action in respect of the continuing trespass after 
institution of suit arises from day to day, and it is only by ex. 
press enactinent, and in order to avoid a multiplicity of suits, 
that the Courts have been vested with the discretion of awarding 
damages during the continuance of the trespass and until its 
cessation. It does not follow that because plaintiff prayed for 
assessment of damages until he was restored to his property, 
and the Court in its discretion was satisfied with decreeing his 
claim for damages so far as they had accrued due, his claim 
for damages for trespass continued after suit would be barred 
by the rule of res judicata, Were we'to uphold the contention 
urged by the defendant’s pleader, the result would be, as point- 
ed out by Phear, J., in the case of Haramohini v. Dhanmani,* 
‘‘that an unsuccessful defendant directed by the Court to give 
up possession of the property held by him to the plaintiff might 
with impunity withhuld possession from the plaintiff, notwith- 
stunding the decree in which possession of the property is directed 
to be delivered over, keeping the plaintiff out by main force 
under every circumstance of aggravation, withoat the slightest 
apprehension or risk of having damages assessed against 
him.”” This decision is hardly tenable in the face of the clear 
language of Explanation I{I; and the contrary has been 
held in Ramabhadra v. Jagannatha,” in which the plaint in the 
former suit prayed for future mesne profits of the plaintiff's 
share of the property sued for, and the decree did not say any- 
thing »bout them; and it was held that a separate suit would 
not lie forthem. Muttusami Ayyar and Weir, JJ., said :—** The 
legal effect of Explanation II1 is that of treating the omission to 
grant the relief asked for in the plaint as equivalent to an ex- 
press refusal and the claim thereto in a fresh suit as res sudicala 
- « . e« It may be that they were not bound to claim an 
adjudication in their plaint, but when they once elect to claim 
an adjudication under Sec. 211, and by such election make it a 
part of the subject-matter of the .suit, they must either with- 
draw the claim with the express permission of the Court to 
institute a fresh suit, or be bound by the result of that suit.” 
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CHAPTER IV. 


Ipentity OF PARTIES. 


70. A matter to be res judicata must have been in issue 
Decision in n auit is 2! @ former suit between the same parties, 
res judicata only or between parties under whom they or 
betweon the parties any of them claim, litigating under the 
and thoir privies. = same title. It isa fundamental proposition 
of the doctrine of res judicata, that a decision in asuit operates 
and can operate as such only between parties to that suit and 
their privies. In its clementary form, this proposition was 
recognized even among the Romans, and found a frequent 
expressiun in their maxim, Res inter altos acta alita nec prodest 
mec nocet. It wasagencral saving: res tnter alios judicata 
neque cmolumentum offerre his qui judicio non inter-fuerunt, 
neque prejudicitm solet irrogare. The principle was explained 
fully by eminent jurists, and the rule of res gudicata is not 
recognized in any country without some such limitation or 
reserve, The French jurists after referring to the subyecti/ and 
the oljectif clements of a suit, say of the former ce sont les 
yarties elles mémes, le demandeur et le défendeur, and add sr 
Svan de ces léments varie, ce west plus le méme proces dont 
Hsagt. 6. L’autorité dela chose jujée ne derra done ére 
appliquée que yikes y aura wlentité des éléments des deux 
proces: udentite objective, wdentite subjective. telles somt les deux 
conditions supisantes, mars nécessaires pour constituer Pautorite 
de la chose 


In Buller’s Nis: Prius, the rule and its reason are stated 
to be that ‘‘the verdict ought to be between the same parties 
because otherwise a man might be bound by a decision who 
had not theliberty to cross-examine; and nothing can be more 
contrary to natural justice, than that a man should be injured 
by a determination that he, or those under whom he claims 
was not at liberty to controvert.”’ Sir William De Grey 
in his judgment in the Duchess of Kingston's case admitted 
it to be “true as a general principle that a transsction 
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between two parties, in judicial proceedings, ought not to 
be binding upon a third, for it would be unjust to bind 
any person who could not be admitted to make a defence, or 
to examine witnesses, or to appeal from a judgment he might 
think erroneous; and therefore the depositions of witnesses in 
another cause in proof of a fact, the verdict of a jury finding the 
fact, and the judoment of the Court upon facts found, although 
evidence against the parties and all claiming under them, are 
not in general, to be used to the prejudice of strangers.” Mr. 
Freeman, speaking with further particularity, says—‘* Whether 
a judgment is relied upon as an estoppel, an adjudication of the 
validity or invalidity of a claim or writing, the foreclosure of a 
lien, or as amunimentof title, it is inadmissible, except as against 
persons who were parties to the suit, or in privity with such 
parties, or in such a position that they were the real parties in 
interest in a litigation conducted for their benefit in the name 
of another under such circumstances as to make them answer- 
able for the result of the litigation.”* In fact, so strict is the 
rule, that in this country, the Madras High Court has recently 
held in the case of Chinnasami v. Hartharabadra,' that as 
a judgment of a Probate Court granting or refusing probate is 
in rem, the judgment of any other Court in a proceeding 
inter partes cannot be pleaded in bar of an investigation in 
the Probate Court as to the factwm of the will propounded in 
that Court. 


71. The very first question is s to who are the parties 
to a suit, and rather different views have 
been taken by different judges and text- 
writers. It has been said, on the one hand, 
that ‘‘ parties to ajudgment are those whose names appear 
upon the record as plaintiff and defendant ;° and that none are 
to be considered as parties to a suit, and bound in that charac- 
ter by a judgment or decree therein, but those who are 
named as such in the record thereof.’’ This statement appears 
to be rather too narrow. It has been held that if a summons 
is served on a person intended tu be sued, by a wrong name, 
and he fails to appear and plead the misnomer in sbatement, 
and suffers jnogment to be obtained, he is concluded and in 
all future litigation may be connected with the suit or judg- 
ment by proper averments; and when such averments are 
made and approved, the party intended tv be named in the 


Who are parties toa 
suit. 
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judgment is affected as though he were properly named 
therein.’ * 


In Taylor’s work on ‘Law of Evidence’ it is said, that 
‘under the term parties in this connexion, the law includes al 
those who are individually named in the record, and who are 
consequently entitled to prosecute or defend the cause, to 
adduce testimony, to cross-examine witnesses called on the 
other side, and to appeal from the judgment, should an 
appeal be allowable by law.”* He doubts ‘ whether the 
term parties will also include persons not named in the 
record, but in whose immediate and individual behalf the 
action has been brought or defended,” aud shows that 
the case of Kinnersley vy. Orpe'' did not decide that in the 
affirmative, and that Lord Ellenborough in Outram v. More. 
wood,’’ expressed his astonishment that an estoppel in such a 
case could ever have been thought of. But he adds that ‘ the 
landlord, or other person, in whose right a defendant in replevin 
has made cognizance, has been held to be a party to that 
auit;'* and it would certainly be convenient and reason- 
able if the rule, in conformity with that which governs admis- 
sions, were extended to all persons who were substautially 
parties to the former action. Indeed, it is highly probable, 
notwithstanding the absence of direct authority, that the courts 
would now determine in favor of such extension.” The 
American Courts actually hold that the term parties, as used 
in connection with the doctrine of estoppel, ** includes all who 
are ditectly interested in the subject-matter of the suit and 
have a right to make defence, control the proceedings, examine 
and cross-examine witnesses, and appeal from the judgment,’ ”'* 
and that only those who have enjoyed all these privileges 
collectively should be concluded by the judgment, '’ Mr. 
Herman says, ‘‘a Court will look beyond the record and treat 
as parties all who are found to have in fact acted a part, and 
this whether their inteiference was irregular or not... 


@ The discummion im MeAialey v. Tuttle,’ i» vot against this view, as there the 
jadgment passed aguinst the wroug name was held void, because the defendant answered 
y t name and still the plaint was not amended by the insertion of it. In Johnston 
vr, San netecv. 8. U.* also, the defendant's true name was not inserted in the 


pleadings even when known, but judgment was entered against him by the true oame, 
aad it was held to be y *? 
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One who is benefitted by the prosecution of an action, of which 
he has notice, isto be regarded as a party in interest, although 
her name does not appear therein.'©”'’? So also Lumpkin, J., 
observed in Brown v. Chaney," that ‘ under the term parties 
the law includes all who are interested in the subject-matter of 
litigation, who will be gainers or losers by its result, and for or 
apainst whom the record of the former proceedings might be 
adduced in evidence in another trial; those who have the right 
to be heard, and to cffer testimony and examine the witnesses.” 
Similarly, Comstock, J., in Castle v. Noyes'® said: “ Itis by 
no means true that, in order to constitute an estoppel by 
judgment, the parties on the record must be the same. ‘he 
term has a broader meaning. It includes the real and sub- 
stantial parties who, although not upon the record, had a right 
to control the proceedings and appeal from the judgment.” 
In Asllv. Bain,’ Durtee, C. J., in delivering the judgment 
of the Supreme Court of Rhode Island, referred to a number 
of cases in which the defendants were permitted to avail them- 
selves by way of estoppel of Judgments to which they were 
neither privies nor parties, and said: ‘* The ground on which 
this was permitted seems to have been that the defendants, 
though not parties to the judgmeats, were so connected in 
titerest or liability with the parties that the judgments when 
could be regarded us virtually recovered fur them, for the 
sd tee of estoppel, as well as by and for the parties of 
record.” 


Dr. Bigelow adds, however, on the authority of some 
American decisions,” that even thuse who assume such a right 
as that of controlling the proceedings, making defence, adduc- 
ing and cross-examining witnesses and of appealing from the 
decision, if an appeal lies, are included under the head of parties.” 
Even Mr. Black observes, that ‘‘ persuns often connect them- 
selves with u suit, by actively assuming the prosecution or 
defence, and thereby become bound by the result of the litiga- 
tion, although not appearing on the record.”’” Mr. Hawes 
in still broader language says, that the term “party to a 
suit” seems properly to be applied to ‘‘every person who 
has an interest in the conduct and event of a litigation, 
whether he be a party in form, a party in interest, or & 
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party not before the Court.’’** There are decisions also in 
support of that view. Thus the equitable assignee of a chose 
in action has been held to be estopped by the judgment thereon 
in the same manner as if he were a party to the record, because 
though not nominally a plaintiff or defendant, the suit is 
for or against his interest.” In Zate v, Hunter,”© Mr. 
Chancellor Dargan said :—‘* The sheriff in the former action 
was only a nominal party; the defendant in the present 
case being the real party in interest. The sheriff was 
simply a stake-holder without a particle of interest ...... 
the battle was fought over his shoulders by the real parties. 
The defendant was not only the real party adverse in interest 
to the complainants, but, he had notice of the suit and defend- 
ed it by counsel.” In Claflen v. Fletcher,” it was held that 
whenever it should appear that the real party in a suit 
Wiis not a party to the record, but prosecuted or defended the 
suit in the name of a nominal party, he would be concluded 
‘by the judgment as effectually as if he had been a party to 
the record.” A judgment in ejectment has becu often held to 
bind parties whe voluntarily appear as defendants therein, and 
file an answer denying the plaintiff’s allegations. and alleging 
uwnership of the premises sued for in themselves. although they 
were not named as parties in the plaint, nor served with sum- 
mous, nor was the plaint amended to include thelr names, nor 
any order of Court granted allowing them to appear.” On the 
same principle, it has often been held that where a vendor 
warrants title to the chattels suld, and in a suit for them 
against the vendee assumes his defence he will be estopped by 
the judgment.” Similarly, where in a suit against a guardian 
to set aside for fraud a release given by the ward, the sureties 
on the guardian’s bond employ counsel to defend, the sureties 
puying costs und expenses in the suit, they cannot claim to be 
not bound by the decree on the ground of not having been 
defendants on the record.” 


It has even been held in some cases, that one who 
instigates and promotes a suit for one’s own interest, by 
employing counsel and binding oneself to the payment of 
costs and damages is barred by the judgment obtained.” It 
is clear, however, that a person thus intervening in a suit 
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of which he is not a party of record will be bound only—(1) if 
the intervention is for the protection of some interest which 
he may have in the subject-matter of the litigation or which on 
the ground of some express or implied contract consists in a 
responsibility over to the defendant, and must attach if judg- 
ment goes against him; and (2) if the intervention is so 
complete that he is practically substituted for the defendant in 
the management and control of the case, and also avowed and 
with notice to the opposite party, and not upon a secret under- 
standing. ‘Thus Dr. Bigclow observes that parties ‘must be 
openly such; there can be no secret parties in benefit, unknown 
to the adverse side.” In Cannon River Mfrs’. Ass'n. v. 
Rogers®™ the partics were held not to be the same as in a 
former suit, as whatever part the defendant had taken in that 
case, it was not with the knowledge of the plaintiff; Gilfillan, 
C. J., observing that ‘cif it be conceded that one not a party 
to an action may be estopped, or claim an estoppel, by the 
judgement, because he is the real party in interest and conducts 
the defence, yet he must do so openly, and to the knowledge 
of the other party, and for the defence of his own interests.” 
Mr. Black, citing a number of American decisions, says, that 
a person ‘employed the attorney who appeared for the defen- 
dant of record ; that he himself testified as a witness; that he 
was present and aided in the conduct of the trial ; that he 
cross-examined the witnesses; that he lent assistance in money 
or services tu the defendant; that he joins in taking an appeal ;— 
none of these circumstances alone is sufficient to make him a 
party tuthe judgment.” Similarly Mr. Freeman observes that 
the fact that a person ‘* managed the cauve as agent or attorney, 
or interested himself in it, and aided the prosecution or defence 
with or without any employment for either party, will not pre- 
clude him (rom impeaching the judgment.”* 


72. In British India the question has risen often with 
regard to what are called benami parties. 

ay ii a Ser he procedure of the Courts here is not 
elastic enough to allow a person really 

intereste |] to openly and avowedly conduct or defend a suit as 
a plaintiff or defendant without actually becoming so on the 
record. Still the general principles underlying the above deci- 
sions of the American Courts have been recognized here. 
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Mr. Broughton, in his Commentary on the Civil Procedure 
Code, expressed it as his opinion that ‘the Court would look 
to the real parties in a benam? transaction, and if they were 
the same the action would be barred under this section.”*’ In 
Ramasami v. Virasami,*’ Holloway and Innes, JJ., spoke of 
it as a well-established rule “that a decree binds not only the 
actual partics, but those on whose behalf it is manifestly brought.” 
The observation was, however, not necessary for the decision of 
the case, as the parties to the subsequent suit held barred, were 
parties to the priorsuitalso, though not adversely to each other, 
but arrayed on the record on the same side. In Ahub Chand v. 
Narain Singh,” it was found that in aformer suit brought in the 
name of G., the mminorson of the appellaut, the appellant was the 
real plaintiff, and that the sale-edeed, though ostensibly professing 
to be made to the minor, was actually executed to the appellant, 
and Straight, J., in delivering the judementof a Division Bench 
said: —* The transaction therefore being benamzi iu respect of G., 
it follows that le was a imere dummy in the subsequent suit 
for redemption instituted against the respondent, and we must 
hold that, though notin name, yet in fact, the appellant was 
n party to that litigation.” In Meheroontssa v. Hur 
Churn,’ Mr. Justice Dwarkanath Mitter appears to have 
assuined the contrary aud observed that if a suit by a bename- 
dar were decided against him, ‘*the real owner in a subse- 
quent suit instituted by himself would say ‘my benamsdar had 
no right tu bring the former action, and I never authorized him 
to do so,” but what was really decided by the Court was only 
thata denamidar had uo right to maintain a suit for property 
in which he had no benetictal interest. In Gopi Nath v. Bhug- 
wat Pershad,"’ Romesh Chander Mitter and Norris, JJ., held in 
unqualificd terms, that “ the proper rule is that, in the absence 
of any evidence to the contrary, itis to be presumed that the 
benamidar has instituted the suit with the full authority of the 
beneficial owner, and if he does sv, any decision come to 
in his presence would be as much binding upon the real owner 
asifthe suit had been brought by the real owner himself.” 
In Shangara v. Krtshnan, Parker and Wilkinson, JJ., 
referring to this decision, said :—** lhe presumption is that the 
benamedar instituted the suit with the authority and consent 
of the true owner, and the lower Courts have found upon the 
evidence that the suit was instituted with the knowledge of 
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the plaintiff. He is therefore as much bound by the decree 
as if he had himself instituted the suit, and the present suit is 
barred as being res judicata.” A decision in a suit brought 
on behalf, and in the name of, a person without his authority 
is void, and will not operate as res judicata as against him,® 
In Robson v. Eaton,** the Judgment-debtor even paid the 
amount of the judgment to the attorney who had brought the 
suit and recovered judgment, but as all that was without the 
authority of the plaintiff he was held entitled to recover again. 
It has been observed in a recent case by the Supreme Court of 
Indiana that if B. personates A. or prosecutes a suit: in A.’s 
name without his knowledge, the judgment will be void.” 


The position of a beneficiary is rather different from that 
of a benamidar, ut to some extent, ou the same principle, 
beneficiaries have sometimes in Eneland, as well as in the 
United States, been held barred by a judgment against their 
trustee, and this even when the respective rights of the 
beneficiaries are not determined.” Thus where property 
is conveyed to trustees to hold in trust for the purpose of 
securing the payment of bonds or other debts, the trustees are 
held to represent the bond-holders, and a judgment by or 
against the trustees in proceedings conducted in good faith 
binds the holders of the bonds or other Indebtedness.*”7 It wag 
held directly in Peterson v. Lathrop,” that one cannot be per. 
mitted, after adjudicating a matter by his trustee to disregard 
that adjudication. The equitable owner of a chose in action 
is bound to the same extent as if he were a party to the record.” 
A trustee to whom a rail-road company executes a mortgage 
upon its property to secure the payment of its bonds, represents 
the bond-hulders in all legal proceedings carried on by him 
affecting his trust, and whatever binds him, if he acts in good 
faith, binds them.*° The real party in interest cannot escape 
the result of a suit conducted by him in the name of another,*' 
and the fact of the suit being conducted in the names of nominal 
parties, cannot divest the case of its real character; but the 
issues made by the real parties and the actual interests involved, 
must determine what persuns are precluded from again agitating 
the question, and who are estopped by the previous decision.* 


ene ee 
3 Markhan ¢. Burlington Ina. Co, 2 N.W.R. ; # Curtis 0. Cans's Adm’y, } Ohio, 432 
433. Boynwen ©. Willard, 10 Prk. 166, 
4 17T Roz. ROR. 60, 100U, 8 605, 
: _ ... € Bia. BNE R. 337. tHhunt.nyton ©. KH. HK. Co,, 16 Pet, Rep. 
~~ Whitforir: Crooks, 3)N W.R. $5. *! Bjuete, Hayden, 195 Mass, 190, 
Beales Piinow MiandT. Ry ¢o., 133 U. 3’ Conger ec. Chileota, 42 flows, 18, 
8, Sn, . Wend c. Fnnol, @) Mo, 108, 


Gite o. Dwyor, 63 Cal, 677, Cole t. Favorite, @& Lil, 667, 
MPa St. 283. 


164 MINORS ARE PARTIES IN SUITS ON THEIR BEHALF. _[8. 78. 


73. %\Ina suit on behalf of a minor bv a next friend, the 

A minor may he a party minor, and not the friend, is a party to 
to asuit, so that a the suit.’ A judement in such a suit 
decision in it may be will not be res judicata ina subsequent 
a judtcala against suit against tie guardian himself. 
Mr. Herman clearly observes,—‘‘if an 
action is brought by A.as guardian of B., 9 mincr, a judgment 
against A. as guardian is in his official capacity, and will not 
preclude him from maintaining a subsequent action in his own 
right, individually, and vice versd. For in the prior action, A., 
properly speaking, was not a party. The real party in interest 
was the minor, by A., his guardian.‘ But the minor being 
the real party in such a suit, the decision will be res judicata 
against him. ‘Thus Mr. Herman says,*’ ‘if the guardian of a 
minor brings an action and is defeated, and the minor, after 
arriving at the age of majority, brings an action for the same 
matter, he may be precluded by the erceptio ret judicata, for he 
is the real party in interest in’ the former action, and in the 
absence of fraud or collusion, minors properly represented are 
bound as fully as if they had been majors and personally cited. 
~ . . © dudicial acts are obligatory on infants unless they 
avoid them by direct proceedings, and an infant is estopped 
from gainsaying the record ina collateral action, 20.0. 
When an action is brought against an infant, and he is 
represented in Court by his duly constituted euardian or the 
Court appoints a guardian ad litem, a judgement rendered in 
such action cannot be avoided. The weight of authority is, 
that an infant defendant is as much bound by a decree in 
equity or a judgment at law as a person of full age; and 
if a judgment or decree be absolute against him he will 
not be permitted to question it except upon the same grounds 
that a judgment can be questioned by parties su/ juris; that 
is for fraud, collusion, or error.’ Thus a decision by a Survey 
Officer in proceedings, under the Madras Forest Act, 1882, 
between a minor zamindar and the Government was held to be 
res judicata against the minor even thouch he was represented 
only by a manager appointed by the Court of Wards.56 
Nor will the decision be void, if the cuardian exceeds his autho- 
rity in connection with the proceedings in the suit. It has been 
contended by sume French Jurists gue comme tout mandatatre 
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za ercddé sex pourvoirs, le tuteur west plus alors qu un tiers par 
le fait duquel le pupille ne saurait ctre enqagé; but Lacombe says: 
nous sendle plus juridique de voir dans le tuteur, méme alors 
quu dépasse les bornes poses par la lod a son administration le 
representant du pupille ; car quorgue la lod astreiqne le tuteur 
a certains formalités, elle ne fart port dépendre taxativement sa 
qualité de representant de Pacconplissement de ces formalites. It 
appears to be, in fact, a general rule of French law, that a 
decision in a suit by a person not competent to sue without 
certain authority is not void collaterally if the suit is brought 
without that authority >” 


The real difficulty in such cases, arises, however, when the 
minor is not represented by a guardian. It has been held 
in some early cases in British Tndia, that neither a minor nor 
any other disqualified person is considered a party toa suit, 
unless he is properly represented init.’ An illustration to that 
effect. was expressly provided in Bill No. IU. of Act X= of 
1877, but omitted along with all other illustrations, as unne- 
cessary. The same view has been taken in several cases in the 
United States of America. Thus Mr, Herman says,—* where 
there is neither a natural or appointed guardian to protect the 
infant’s rights, a judgment rendered against him is absolutely 
void.’ Dr. Bigelow says,—‘‘in Georgia, Kentucky, Indiana, 
North Carolina, and perhaps elsewhere, judgments against 
infants sued without guardian are held to be voidable only, and 
hence not impeachable in collateral actions. In Illinois such 
judgments are held void.” Aud this appears to be the better 
doctrine, at Icast’ where the Legislature has provided a special 
mode of action against infants;’*' as there is in British India, 
Dr. Bigelow adds, however, that—‘ if an appearance were 
entered (on behalf of a minor) the judyment cannot be dis- 
turbed.” The defence of disability is personal tou the one sub- 
ject to it, and judgment against an adult in an action by him 
against ay infant is of course conclusive upon him.% Mr. 
Freeman,® on the other hand, treats the decision by the Illinois 
Court as ‘an almost isolated exception to the current of 
authorities, and says—‘‘in Kentucky, by the provisions of the 
Civil Code, no judgment is to be rendered against an infant 
until after deteuce by a guardian. Yet a judgment pronounced 
after constructive service on an infant, without the appointment 
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of any guardian, was held to be erroneous, but binding 
until reverzed.6* The general tendency is to regard the plea 
of infancy as a personal plea which may be waived.” . . . 
» e © Though the statute requires the appointment of a 
guardian ad litem to represent the interests of minors who have 
no gencral guardian, it is well settled that where process has been 
served upon a minor, the failure to appoint a guardian ad litem 
for him is a mere irregularity not affecting the validity of the 
judgment,” Mr. Black also appears to take the same view. 
Citing a considerable uumber of decisions,“ he says,—**if a 
judgment is rendered by a Court, having jurisdiction of the 
parties and subject, it is held by the great preponderance 
of authorities, that it will not be void because the defendant 
was an infant and no guardian ad litem was appointed. . 
» ee ee) Phe: omission to appoint a guardian does not 
impair the authority of the Court to proceed in the case, 
but is at most an irregularity in the exercise of its lawful 
jurisdiction, which, on settled principles of law, may 
impregnate its judgment with error, but cannot render it 
absolutely mudi?" Tn Towa and some other Stites, a decision 
against a minor on an appearance for him by an attorney or a 
merely general guardian™ instead of a guardian ad tem has 
been held not to be void, and this even when in spite of 
the express provisions of a statute, there is no process served 
on the minor.”? It has been held broadly that the judgment 
will stand as a valid adjudication against the infant. until 
reversed,”' and will not be open to a collateral attack.?4 


74. In regard to a lunatic, there appears to be a general 

An insane may be uMAniMty, that @ dveision against him, 
party toa suit xo Is net voi, and there is a considerable 
that a decision in it difference of opinion even as to whether it 
may be rea judicata jis yoidabie. If a party to the suit is non 
Resinal bute compos mentis, the Court certainly ought to 
appoint a guardian ad /ttem, or tohave his committee to protect 
his interests in the proceedings. But the failure to perform 
this does not. affect the jurisdiction of the Court, but only the 
regularity of the proceedings. ‘* Therefore it is” said the Court 
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in Johnson v. Pomeroy,’* “that the judgment of «a Court having 
jurisdiction of the subjeCt-matter of the suit, and of the person 
of such a party, notwithstanding such irregularity, is not 
absolutely void.” ‘*The fact that a person against whom a 
suit is commenced is, at the service of the process upon him, 
a person of insane mind, and that he so continued until judg. 
ment rendered, and that he appeared in person or by attorney 
or not at all’? is a defect in the proceedings which, said the 
Court in Lamprey v. Nudd,’' * renders them only voidable 
and not void.””> Mr. Blacks citing a number of American 
decisions,”® says—‘‘it is held by all the Courts that a Judgment 
against a person who was on compos mentis at the time of 
its rendition, though without joining his legal guardian, is 
binding und conclusive upon him, is not to be impeached in 
any collateral action, and stands as a valid adjudication 
until annulled or reversed in some direct proceeding for that 
purpose.””’ Even an ex-parte judgment against a lunatic 
without his committee being a party,’” and a judgment of 
confession upon a note and warraat of attorney given by a 
lunatic,’? have been held not to be void. 


75. Every person who is a party to the suit at 
. the time of its decision is a party to it. 
A party at the time ‘Thus a person intervening in a suit at 
of the decision of Se oe 
the suit isu party, @nY stage thereof is invariably considered 
"  aparty, Ifa person is admitted to appear 
and defend, but afterwards by leave of Court withdraws 
his appearance, he is not to be considered a party to the 
suit, nor privy to the judgment, nor bound by it.®’ So 
also where the name of a person is ordered to be struck 
off, he ceases to be a party, even though it should not 
have been struck off by mistake and appeared in the final 
decretal order two years afterwards, This was held directly 
by a Division Bench of the Caleutta High Court in Kalee 
vomar Dutt v. Pran Kishorce,” io which Glover, J., in 
delivering the judgment of the Court said—‘‘after the order 
of this Court directing her name to be struck off, she had 
no further interest in the case, and could not know whether 
her name had or had not been entered in the decree, anc 
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no doubt, before the defendant can take advantage of the 
fact of her name appearing in the decretal order, he must be 
prepared to show us in what way the plaintiff came again 
on the record as a defendant, notwithstanding the absolute 
rohibition by this Court.” It was also provided by an 
illustration in Bill No. III of Act X of 1877, that “a 
person whose name is introduced as a_ party on the record by 
fraud and without his knowledge is not a party unless he has 
given his consent to it before judgment.” = The illustration 
was, however, omitted along with all others apparently as 
unnecessary. 


76. A person who has been impleaded in a suit merely for 
the sake of form will be a party to the suit 
sikh Gaal so as to be barred by a ioe and 
a it issometimes mainly with that object that a 
rson istmade a party. In Deokee Nunduny. Kalee Pershad,™ 
it was contended that a decision in a former suit) was not res 
judicata us aguinsta plaintiff ina subsequent suit, because 
“though he was a defendant in that (former) suit he was not a 
principal defendant, but was only made a defendant chttatan 
(pro forma), and that the whole tenor of the plaint shows that 
the claim was meade against the prineipal defendants, and nut at 
all against the precautionary defendant,” but a Division Beneh 
vf the Calcutta High Coart held that, that contention could not 
be upheld. Phear, J., in delivering the judgment of the Court 
sald, “the decree in any suit must be treated as an adjudi- 
cation of right, as between the plaintiff on one side, and the 
defendants oullectively and severally on the other, except, only so 
far as the decree itself contains any modification or reservation in 
regard to any of the individual defendants, 2... 5 And, 
in this respect a defendant brought in pro forma is in exactly 
the same situation as any other defendout”. 
ln amtanu v. Komal Lochan,”’ a suit against a surety on 
his security-boud, was held to be not barred by a previous suit 
against the principal debtor to which the surety also was a party. 
In support of that view, Norman, J., no doubt observed that 
the surety had been, and could have been, treated only as a 
nominal party to the former suit, = Phe main ground of the 
decision, however, was that no issue was raised as to his liability, 
and no decree wus passed against him. Nor is the decision in 
Nobin Chunder v. Movkta Svonduree Debce®* apainst that 
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view. In that case G. brought a suit for his half share of -the 
estate, making his brother N., who though entitled to the other 
half was unwilling to join in the suit, a co-defendant, and it 
was held that a dismissal of that suit on the merits would not ber 
a subsequent snit by N. for his half share, Norman, O. C. J., 
in delivering the judgment of the Court, said:—‘* N. was no 
party to the suit brought by his brother G. He could not in 
any manner have availed himself of a decree in that suit to 
enforce a claim to the share which he nuw claims. He could 
not have appealed from that decree, and we think it perfectly 
clear that he is in.no way bound by the findings of the Court 
therein. . . . . . + One of the brothers, against the 
will of the other, who thinks that they have not had time to 
sift out the facts of the case thoroughly so as to be able to 
place them before the Court. satisfactorily, rushes into Court, 
and takes his chance of a decision as regards his share. 
The one who does not join gets no advantage from that suit. 
» « . . « He has a perfect right to stand by and watch 
the conductof the litigants in that suit, with a view to assert 
his own rights at the time and in the manner which he shall 
judge most prudent and convenient to himself.” N., would, 
under the general rule, have been barred however by the decision 
in regard to any issue in any subsequent suit as to G.’s 
half-share, and the High Court did not say anything against 
that. In rojo Behari Mitter vy, Kedar Nath,” U. claiming to 
be entitled to a certain tank as a tenant of B., sued to recover its 
epossession against K, making B. a pro forma defendant; and 
the suit was dismissed, it being declared that B. was not to be 
deemed the owner of any portion of the tank; and this deei- 
sion was held not to bar a subsequent suit for the same tank by 
B. against h., “‘ as the conduct of the suit was not in his (B.’s) 
hands, and if it had been abandoned by the plaintiff so as to 
cause it to be dismissed, it could not reasonably be held that 
this suit was barred.’’ The decision in this case did not 
proceed on the ground that B. was merely a pro forma 
defendant, and might be justified on the ground that B. and 
K. were co-defendants, aud therefore arrayed on the same 
side in the suit. 


Nor is the decision of their Lordships of the Privy Council 
in Rahimbhoy v. Turner," against the generalrule. They only 
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held in that case; that a person impleaded as a party in a suit 
for the purposes of discovery merely, was not a party to the suit 
so as to be bound or protected hy a decree made init; and in 
dqlivering their Lordships’ decision, Lord Hobhouce afcer rofer- 
ring to the irregularity of the proceeding," observed that— 
‘SR. was made’a party expressly, a> the order termed it, for 
the purpose of discovery only, but he was not treated as a 
party. There was no decree against him; he was dispensed 
from attendance unless and until the plai auff gave him 
notice, aud the Court has never made any order out his costs.” 
The correct rule relating to such cases appears, to be laid down 
in Louis v. Brown, in which the United States Supreme Court 
said :-—-** It is said that Corcoran and his co-trustees the Canal 
Company and the State of Maryland, were all defendants to 
that suit, and that as between them mo issue was raised by the 
pleadings on this question, and no adversary proceedings were 
had. The answer is, that in Chancery suits, where parties are 
often made defendants because they will not join as plaintiffs, 
who are vet necessary parties, it has lone been gettled that 
adverse interests as between co-defendants may be passed 
upon and decided; and if the parties have had a hearing and 
an opportunity of asserting their rights, they.are concluded by 
the decree as tars it affects rights pre sented to the Court and 
passed upon by its decree.’ 
7. [tas a weneral principle, however, that a decision in 
Decis; wen ag SUE does not operate as res gudicata 

ecisian ON AW Issue 1s 

rr ony @@atnst all the parties to the suit, but’ 
only aotiuinst those between w hom the 
Pracebter dyad: cated Upon Was in issue, 
In Finder of Pittapur amv. Aolanka,*’ 
the lormer suit was for several items of 
_ property with one of which the defendant widow's co-defend- 
“auts were alleged not to have any concern; and in 
& subsequent sar for that) particular property — those 


tweeen whem the 
sue had arisen in 
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co-defendants were deemed not to have been parties to the 
former suit. It is held by the American Courts also, that 
where in any suit an issue is joined between some of the parties 
only, the decision of the issue has no binding foree against the 
others.” It is on the same principle, that parties to a suit are 
held not to be bound by a decision in it, in a subsequent. suit 
between them, unless thev were at arms Jength and on opposite 
sides in the former suit; and a decision in’ favor of a person is 
held to be not res judicata against other persons ranged on the 
same side with him in the former suit, An issue i fact is, as 
a general rale, open to determination althoawgh a finding there. 
on has been arrived at) between the parties ina former suit in 
Which they both were defendauts.”’ This is on the broad 
eround that a judgment ina snit for or against two or more 
persons ordinarily determines nothing as to their respective rights 
aud jiabilities as against each other. Nor could any other 
course be ordinarily expedient, as generally the object of a suit 
is merely to dispose of the plaintiffs claim, and the defendants 
therefore are not allowed to appeal against cach other; and to 
treat an expression of Opinion in regard to their rights inter se 
usa decision would hardly be proper and equitable. In Jamna 
Singh v. Kamrunissa,”” in which a clan for pre-emption 
was dismissed, it was held by a Full Bench of the Allahabad 
High Court that an appeal would not lie by a defendant 
[eon against the defendant vendee, from a finding in the 
judgmeut as to the validity of the sale in respect of which the 
preemption claim was advanced ; and that that fiuding “ would 
not bar an adjudication of the matter in issue between them 
‘Ina suit brought by the latter for the establishment of the 
validity of the sale-edeed.” In Lhagwant Sth v. Tey Kuar,”” 

the decision in a former suit as to. the defendants being joint 
mter se was held not to bar the trial of the issue as to their 
being joint iInasubsequent suit by ove of the defendants against 
the others; Mr. Justice Straight observing that, “In that pro- 
ceeding the question whether the family Was Joint or divided 
wis not determined among the defendants cater se, but simply as 
against the plaintith; and it could only be res judicata against 
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him or parties claiming under the same title.” It has been 
often held in the United States also, that a judgment in favor 
of one defendant against a plaintiff determines nothing between 
the defendant and a co-defendant,’ and that a judgment 
against A. and his sureties is no bar in an action between one 
surety and his co-sureties to recover of each his proportionate 
share of'a judgment of amercement that had been collected of 
him. Wiile it establishes the demand, it does not establish 
the liability of the sureties between themselves.%> Dr. Bige- 
low observing, that a judgement against several defendants can- 
not determine the rights of the defendants inter se, says that— 
“if judgment be given against several co-contractors, and satjs- 
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d@ The decision in Sheo Churan ve Fakera©’® inet ayainst the roneral rile. Leeause 
what was held as concluded in that ease between the defendants was only the question of 
the plaintiffs title tilispute in the former suit. = Phere were twe persons.” said Sir Richard 
Garth, Cabin delivery the judcment of the Court in this ease. © who in the Court of first 
instance, desired to come in as ditervenors, elaumimg certain shares in the property in 
queation, The Court alloweel then aecordinls to intervene, and oof Coupe they had Fr 
right to contend af they had thoucht fit te dase. that the phandfl was not entitled to the 
Whole of this property which he claws. bat those defendants apparently didi not think | fit 
to prensa their cause in the Courts below. and allowed We dcment for the whole property to be 
wiven in favor of the pelsaunati tl, Wottrotat appeut bares too thigs Court, The present appellant, 
however, SiLys that thre trate Pvcetagnaer clefers dant. Ta, too Scutnne: future time, take 4 elaim 
for their shares of the property as qecunst bom: and that as lon as there is amy uneertainty 
an to them title, at would not be doh’ for us te eontinn Thier ste pete cof the Court below, 
giving the whole prepere tor thane plaratitl, In “Upp yt oof this TUUOCHIE. We pe referred 
fo nenase decided by the Privy Couned 2 rteaaue vy. 7% rar? ‘Mint ease appears to us 
to be totally different Crome the present. Phere the parties, whe were suid to he entitled 
to the property ms aatanst the plamtitts. were got mace (airiges: ee Li Anis. an tie Hieh 
Court, althourh there Wits on wewd Pesecots forsipys miner thasat those paectsertis were really entit Jet, 
decline ty try the question Whether thers Were entitled OOP Pyeaty considering tliat AS 
between the plaintiffiand: those persons, Che qaestoon of tite mertht be settled in another 
suit, The Privy Couneil however helt that hes was wrong, Thes considered that the 
Plaintitf¥ must sueceed, if at ll, uprem the streueth oof tis own tithe, and that as these 
other persons were not mile parties ve the sut (us thes ousrht to have beeen), thav micht. 
in some future suit, recover meade profits net only as arainst tie plaintiff, but as against the 
defendants who were bent fide purchasers for value. and lied beert in Possessiunm for ninny 
years, But that is, by no means the state of Mains hete heemuse (for the purposes af this 
argument), it is admuitte | that the elacmanuts of th. Propet ae bebe the Court. The 
plaintiff claims the whole property, nti Ens We venme detomfants have bee ablowed ta 
come in and prove Chew title Cooamy parteto Having had) this opportimity. they have 
not thought fit to press Chem case an the Courts below, or Touppent te this Court, Conse. 
quently, the defendant who is now appealing, on ne danser whatever of heme sued by 
“Tow two perrans, because, as between hint ane treme. thre dleseress, wineh has Trent viven, will 
Te econelusive. Dts true that ure this case the Lower Courts have unfi tunately sand. that 

Cbetween the intervening defendants snd the peantuhoar dees met Matter which is 
entitled, because the intervening dlefendants mayan future Hime. recover their shares as 
agninet the plaintiff Ttimay be that by these otservanicons of the Lower Courts. the 
mtervening defendants nury have been indueasd mor te }fess ther CAS OF fo appeal, Ar they 
otherwise would have dote jamd its possible that uf they steahl sue the plaintiff at some 
future time. they may find themselves ina ditheulty. Bat that consideration does not affect 
the case of the defendant who is now appealing. as. between him and. the intervening 
4-8 3-—e- the decree in this case will be a conclusive bar.” 
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faction is obtained by one of them, he cannot use the judg- 
ment as binding evidence against the others of their liability to 
him to contribute.’’9# 


78. The mere circumstance of any persons having been 
formally arrayed on the same side ina 
Decision on a matter cuit is immaterial, however, and it is 
is res judicata even : 
against partics on the agreed upon now, that they will be estop- 
same side when there ped by a decision on a matter, which was 
is active controversy actively in issue between them, and as to 
oe them about which they had an active controversy 
against exch other. Thus Muttusami 
Ayvar and Brandt, JJ., held in Venkayya v. Narasamma,?? that 
a decision inaformer suit as to the defendants in that suit 
havine been joint would be res judicata in a subsequent suit 
between them, as ‘although a plaintiff and a defendant may 
have been co-defendants in a former suit, a matter in dispute 
between them in a subsequent suit may have formed the subject 
of active controversy in the former suit so as to preclude them 
from raising the same question in the subsequent suit.”” So 
also in Chandu vy. Kunhamed, Siy Arthur Collins, C.J., and 
Handley, J., observed that * Defendant No. ] under whom the 
plaintiff claims was a party, first defendant, to the former suit, 
but he was er parte, and, therefore, the title of defendant No. 2 
cannot be said to have been actively contested between the 
present Defendants Nos. ] and 2 in that suit, so as to bring the 
case within the decision in Venkayya v. Narasamma;” and 
both these decisions were relied vpon and followed by the same 
Judges in Madhavi v. Aelu,’ with the observation that 
“there can be no question that in the former suit and the 
present case, the question whether the land in dispute was the 
property of the ¢arwad of the present plaintiff, then the second 
defendant, was the subject of active controversy between the 
present plaintiff and the then farnawan of the tarwad.” In 
ShadalKhanv. Aminullah Khan,’ Duthoit, J., said in delivering 
the judgment of a Division Bench of the Allahabad High Court, 
that—** both parties to the present suit were parties to the 
furmer one; and although in the former they nominally stood 
together in the same array, yet. as a fact they were opposed to 
each other, S., being on the side and supporting the case of 
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his mother, the plaintitf, and A. being the true defendant in the 
cause,” Similarly Cunningham, J., in delivering the judgment 
of a Division Bench of the Calcutta High Court in Bissorup v. 
Gorachand,’ said: ** There can be no doubt, that though the 
present plaintiffs were Joined a+ defendants in the former sult, 
they were practically supporting the caSe of the plaintiff and 
had tho fullest opportunity: of contesting the pomt which that 
suit decided, a circumstance which is proved by their being 
joined as respondents in the appeal. In thiese circumstances, the 
plaintiffs are debarred under Sec. 13° from now again con- 
testing the same vee with the parties to the former suit.’ 
In Ramchandra v. Narayan, West,  J., in delivering the 
judgment of a ane Bench of the Bombay High Coart said — 
“according to Ramchandra lthimajt vo Abajt Parashram,' 
it was contended this adjudication constituted ves judicata 
amongst the then defendants that the property was joint estate. 
Jt was certainly held several vears ago in the Collector of 
Sholapur v. Nana’ that a Court ought, in some cases, to 
determine the rights of the defendants ater se. On this 
ee probably were founded: the observations in Venatesh 
» Ganpaya, Where au adjwlication between the defendants 
is necessary to give the appropriate relief to the plaintiff, there 
must be such an adjudication, aud in such a case the adjadi- 
cation will be res judicata between the defendants as well as 
between the plainuf® and detendants. But for this effeet to 
arise, there must be a coufhet of interests amougst the defend- 
ants and a judgement defining the real rights and obligations 
of the defendants tater se. “Without necessity the judgment 
will not be res judicata amougst the defendants, nor will it be 
res judicata amongst them by mere inference from the fact 
that they have collectively been defeated in resisting a claim 
tu ashare made against them as a sroUup. "This decision was 
approved of in the Punjab Chief Court by Rivaz and Beach- 
eroft, JJ.. in Mehal Singh ve Chanda Singh,* in which 
in the prior suit, one of the four brothers had sued N, 
and his other two brothers for oa fourth-share, and while 
the other defendants admitted the claim, N. contended 
that he had been excluded by dis unele, and was therefore 
entitled to half of the fannly estate, the plaintit! and the other 
defendants being entitled only to half the estate between the 
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three. The Punjab Chief Court had held in Ghisa v. Runjit? 
also, that a decision as to a common question, such as the tenure 
of a village community, in a suit by one member of the com- 

munity against the other members would not be a res judicata 
so as to bara subsequent suit involving that same question 
between the defendants, unless the leh ndanits were distinctly 
at issue on the pomnt, and acted as Opposite partios ~and the 
order was made so as to affect the rights of the defendants 
among themselves. [nN Phundo v. Jani Nath,'" B. sued P. 
the widow of D. and Bh. a step-brother of D. to recover the 
amount of a mortgage’ executed by D. from Bh. as the heir of 
D. and from the mortgaged property. He got a decree, and 
after certain proceedings m exceution thereof, Trought another 
suit against them for a declaration as to certain property being 
liable to be taken in exceution as the property of his judgment- 
debtor Bh. The latter in both the suits claimed to be the heir 
of D. on the ground of his adeption by D., which P. denied ; 
and a finding in favor of the validity of the adoption in the 
former suit was, apparently without any contention to the 
contrary, assumed to bar the re-opening of that question 
between P. and Bh. in the subsequent suit, even though they 
were co-defendants and therefore arrayed on the same side 
in both the suits. 


The rule is in fact, of quite a general application. In 
England it was recognised in Chamley vy. Lord Dusany.'' Vn 
Cottingham v. Larl of Shrewshury,' Wigram, V. C., said:— 
“Tf a plaintiff cannot get at his right without try ing and decid- 
ing a case between rt ndants thee ourt will try and decide 
that ease, and the eo-defendants will be bound. But aif the 
relief given to the plaintitf does not require or involve a 
decision of any case between co-defendants, the co-defendants 
will not be bound as between each other by any proceeding 
which may be necessary only to the decree the plaintiff obtains.” 
So also, in Aeran v. Crawford, ‘5 Sir eae Jessel, M. R., 
said :—‘* Where a plaintiff obtains a release against one or 
more defendants, and there are subordinate questions either 
necessary to be gone into to work out that relief completely 
for the benefit of the planitiff, or necessary to adjust the 
rights of the detendants consequent on the relief ao obtained 
by the plaintiff, the Court may, by enquiries in’ chambers, 
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work out the equities between the co-defendants.” Mr. 
Freeman speaking of the practice of the American Courts 
says,—‘* wherever the rules of practice permit defendants to 
make issues among themselves, and to have such issues deter- 
mined and relief granted thereupon, they become adversary 
parties upon interposing pleadings setting forth their conflicting 
interests and calling for the granting of appropriate relief; and 
a judgment or decree determining such interests and granting 
or denying such relief is as conclusive upon them as if the 

had been plaintiff and defendant instead uf co-defendants.” *' 
Mr. Black likewise says,—‘‘an exception to the general rule 
wrises in the case where conflicting claims to the ownership of 
the property are affirmatively made and set up in their answers 
by several defendants in an action. Here a Court of Equity, 
(and also under the Code Practice, a Court of mixed powers) 
may, by its judgment, determine the rights of such defendants 
among themselves, and such judgment will be equally con- 
clusive, as between the defendants who appeared and litigated 
their cluims, as in the case of a similar issue between the 
plaintiff and the defendants.’'° Mr. Vanfleet says,—‘ It 
is a settled Jaw that, where a case is made out between the 
defendants on issues between the complainant and defendants, 
wa Court of Equity will decide the rights of the defen- 
dants as between themselves without any cross-pleadings.”’ ' 
It appears to have been held in a number of cases” by the 
United States Supreme Court that “in Chancery suits, 
where parties are often made defendants because they 
will not join as plaintiffs; who are yet necessary parties, 
adverse interests as between co-defendants may be passed 
upon and decided, and if the parties have had a_ hearing 
and an opportunity of asserting their rights, they are con- 
cluded by the decree so far as it atlects rights presented to 
the Court and passed upon by its decree.” ‘The Illinois 
Supreme Court and the New York Supreme Court held the 
same in Harmon v. Auditor of Public Accounts’ and in 
Parkhurst v. Rerdell,"’ respectively; Earl, J.. observing in 
the latter case, that *P, was a party to that action, and 
there was litigation between her and him as adverse parties, 
although both of them were defendants, and theretore 
whatever was adjudicated as between them estopped them as 
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if the adjudication had been made in an action wherein one 
of them was plaintiff and the other defendant.” The same 
has been held by the Missouri Supreme Court in Nave vy. 
Adamz,” in which Barclay, J.. speaking of the co-defen. 
dants said that their interests were essentially adverse to 
each other, and the adjudication respecting them, upon 
the pleadings clearly raising such an issue, is as conclusive 
as though they had occupied the more formal positions of 
plaintiff and defendant as to that issue,””’ 


79. A mere nominal, and not substantial, difference o| 
parties in the subsequent suit, will vot affect 
Identity of parties their identity or the application of the 
not affected by doctrine of res pudicata.*- Thus the fact o! 
change of their ae ae 
relative positions # persou being a party as a plaintiff or as a 
in subcequent suit. defendant is immaterial, and a decision in 
one suit is held to he res gudicata in another, 
even if the plaintiff and the defendant in the former suit were 
respectively the defendant and the plaintiff in the latter.” Mr. 
Taylor says,—‘‘ It matters not in regard to the conclusive effect 
ofa judement, whether the plainuffin the second action was 
the plaintiff or defendant in the first.’’’' In astmure v. 
Lawes,”* a decision against the plea of a set-off by a defen- 
dant was held to bar a suit by the same defendant for the 
amount of the set-off against the plaintiff in the former suit. 
Smith, in his notes on the Duchess of Kingston's case, says,” 
that it appears from Eastmure v. Lawes, ‘as was indecd 
always clear on principle, that a verdict negativing the right of 
a defendaut stated in his plea, estops himin a subsequent action 
from asserting that right as plaintiff against the same party.” 
In the United States, Chief Justice Cooley, in delivering the 
judgment of the Michigan Supreme Court in Barker v. Cleve- 
land,”’ said, that to constitute a judgment bar to another cuit, 
‘it is not essential that the parties should stand in the same 
relative position to each other. It would not be claimed by 
the plaintiffs, because they were plaintiffs in one suit and 
defendants in the other, therefore their judgment should not 
conclude them.” 
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80. Nor is it an objection to the application -of the rule 
ae __ Of res judicata that the parties to the former 
ies oe ae suit included some who are not joined in 
omission from, or the subsequent sult or vtce versa. Mr. 
addition in, subse Herman points out that the fact that there 
quent suitof any were other defendants in the former suit, 
beeen who are also bound by the decision and 
estopped from controverting the same fact, does not render the 
former decision any the less conclusive against any of the 
defendants in the subsequent suit.” Similarly, Mr. Freeman 
says, — The former adjudication ought not to be any less conclu- 
sive on the adverse parties, A. and B., because other persons 
shared with them the advantages and disadvantages of the 
former suit. ‘he matter could have been as efficiently liti- 
vated as though A, and B. were the sole parties in interest, and 
the opportunity for the settlement of their controversy having 
heen so piven, there is no reason why it should be re-opened.”-# 
Thus in Larum v. Wilmer,” the defendant in the subsequent 
suit was a party to the former suit, and the objection was that 
other persons were also parties to it, and the Court said, “ That 
single fact alone constitutes no valid objection to the admission 
of the record.” In dhle vy. Bingham,” a purchaser of sheep 
brought a suit for damaves for breach of warranty against the 
vendor, who had recovered in a prior suit from the purchaser 
and his surety the amount of a promissory note they had’ given 
for the sheep, notwithstanding the purchaser’s plea of the breach 
of warranty: and the verdict on that plea was held to be res 
judicata in the subsequent suit by the purchaser; Edward, J., 
observing that ‘the mere fact that: another person was sued 
with him ought not to deprive the defendant in this suit of the 
benefit. of the former Judgment.” tn (rallaher v, City of 
Moundsvilh,*~ the former suit was brought by the plaintiff in 
the subsequent suit and three other persons, and Brannon, J. 
observed that— the fact that others are concluded as well 
as they cannot enable the plaintiff to escape the effect of 
the decision,” 


As to the introduction of a new party in the subsequent 
suitthe unanimity of opinion is nut so general. Sir William 
DeGrey in the Duchess of Kingston’s case, observed, ‘that a 
judgmeut against a co-contractor, a co-vbligor, or co-partner 
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will not be evidence, where another is joined.’ Mr. Freeman 
says that—‘‘ this seems, in most cases, to be perfectly reasonable; 
serene the party now joined will either be benefitted by 
a decision which could not have prejudiced him if it had gone 
the other way, or bound by an adjudication which he had no 
opportunity to resist.” Thus where the former suit was by 
one of the promisees only and the subsequent suit by all the 
promisees, the former judgment was held to be rightl 
excluded, if the newly added plaintiff were entitled, though the 
other plaintiffs might bedebarred,** On the other hand, where a 
suit was broughtagainst some of the Joint promisors and decided 
in their favor on the merits, the judgment was held to he ree 
gudicata in a subsequent suit against all the joint promisors, © 
If in the subsequent suit, there are additional nominal parties 
having no interests to be affected by it, their presence will not 
prevent the judement in the former suit from operating as res 
gudicata.” The contrary was contended for in Mohidin v. 
Muhammad Ibrahim, but the Court over-ruled the contention, 
observing that—*‘ otherwise every case of estoppel by judgment 
inter partes might be got rid of by introducing a man of straw 
asa plaintiff or defendant in the subsequent suit.” The same 
view was taken by the Caleutta High Court in Gopal Das v. 
Gopi Nath,” in which Wilson and Okinealy, JJ., said—‘** Res 
judicata is a personal matter between,the parties and so far as 
those parties are concerned, the question is concluded for ever. 
The fact that there are other parties in the suit, upon whom the 
former decision is not binding, cannot be a ground for holding 
otherwise.” In Girardin v. Dean,” it was pointed out that 
if the rule were otherwise, “no matter how often a case be 
decided, the parties might renew the litigation by aimply join- 
ing with them a uew party.” 


81. The parties will be considered to be the same, only 

ee if they should be ‘litigating under the 

oe eee rel same title.’ In MMoidin Rowther v. 

same title are not the Ulaya Chinidathil,” the Madras High 

same parties, Court pointed out that these words in 

Sec. 13 did ‘not refer to the identity 

of the ground of action, but mean that the question must have 

been raised and decided in the same right, that is to say, in 
98° Pr, Jud, 295, age earn a 
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the right of the parties to the second suit, and not in 
the right of a stranger whom they represented in the first 
suit as his executors or administrators, &c.” In Muhammad 
Din v. Rahim Gul," Tremlett, J., in delivering the judg- 
ment of a Division Bench of the Punjab Chief Court said— 
“the plaintiffs in the two suits are acting in different 
capacities, as in the first, the present men were promoting with 
others a jointclaim (of pre-emption) whereas now they proposed 
a private and exclusive title.” 


This reservation of the rule of res judicata is also of a 
general application. Speaking of the rule of Roman Law, 
Pothier in his work on Obligations observes that—‘‘ the 
third requisite to the exceptio ret judicate, is that the 
person who demands the same thing as before, should 
demand it in the same quality, and that the demand 
should also be made from the defendant in the same quality 
as before.” ‘That is, in fact, a familiar principle of the Modery 
French and other continental systems of law.** The Code 
Civil, in enunciating the rule of res judicata provides 
not only that the demand may be entre /es mme parties, but 
also et forme par elles et contre elles en la mime qualité,” and 
a claim by a person to a house in one’s own right is held to be 
ina different quality from that made by the same person as his 
uncle’s heir, There is a general agreement that the identity of 
quality : “rattache a la thiorie de la reprisentation, en ce que 
celuc qui, apres avoir agi dans une instance en son nom person- 
nel, se trouve dans une autre le repr'sentant dun tiers, nagrt 
pas dans le deux proces enla mime qualite, alors Uexception 
(de Cautorit’ de la chose jugie) nest pas applicable, parce que, 
sln’y a pas indentité juridique de personnes, cést a-dire indentité 
de personnes dans le sens attach: par la lui acette expression,.* 
The same reservation is recognized in England, and in all the 
countries whose jurisprudence is based on the English Law. 
Thus it was laid down in Meters v. Brown,” that ** whenever 
a person sues, not in his own right, but in right of another, 
he must for the purpose of estoppel be deemed a stranger.” 
Mr. Freeman says,—‘‘It is a rule of both the Civil and the 
Common law that a party acting in one right can neither be 
benefitted nor injured by a judgment for or against him, when 
acting in some other right,”® and further adds that, “if one ig 

@: 1686 T. R. No. 6. 68 fee Chose 


42 1). Pothier Ob). 530 (Evans). lM andd _ 
i's Code Civil, Art. 1832. 4 Pr. Jud. 289, 


61.] PERSONS MUST BE LITIGATING UNDER AME TITLE. 181 


made defendant in an official capacity, the judgment wil] not bind 
him personally, and if made a defendant personally, it will not 
bind him officially.” Dr. Bigelow says,—‘ Judgments as a 
general rule conclude the parties only in the character in which 
they sue or are sued; and therefore a judgment for or against 
an executor, administrator, assignec, trustee, agent, or attorney, 
as such, presumptively does not preclude him, in a different 
cause of action affecting his own proper person, from disputing 
the special findings in the former cause.” He further adds 
that—‘appearing in an action as heir of A will not estop the 
party to claim the same property as devisee of A’s widow, or 
as a creditor having a lien.” *’ So also Mr. Herman says :-— 
‘¢The general rule that a judgment is conclusive between the 
same purties, is not complied with, when the same person, 
though a party in both suits, is such in different capacities— 
in the one individually, in the other as administrator.” *° 


The same has been held in several cases. Thus, it was held 
in Rathbone vy. Hovncy,’' that a judgment against a_ party 
sued as an individual would not be an estoppel in a subsequent 
suit in which he might sue or be sued in another capacity 
or character; as, in ‘‘the latter case he is in contemplation 
of law a distinct person and a stranger to the prior proceedings 
and judgment.” So the dismissal of a claim against an 
executor brought upon an agreement made by him will not bar 
a subsequent suit to charge him personally on the same agree- 
ment. . . . Soalsuv a judgment against a person in his 
wife’s lifetime in a suit to which she was not a party will not 
be res judicata in a suit by him as her administrator.’ Nor isa 
judgment in a suit brought by the executor of a deceased partner 
aguinst the defendant in his capacity as liquidator of the firm, 
a bar to another suit brought by the executor, against the 
defendant in his capacity of partner.” A judgment of foreclo- 
sure against a person in his individual capacity was held in 
Landon v. Townshend** not to bar the assertiun by him of a 
claim to the equity of redemption as an assignee in bankruptcy ; 
Andrews, J., saying : ‘To bind the estate of a bankrupt in 
the hands of his assignee by an adversary judicial proceed- 
ing, or by a judgment of foreclosure in a suit commenced 
after the bankruptcy, it is indispensable that the suit or 


* Fr.Jad. 8? Halle, Richardson, 23 Hun. 444. 

Big. Katop. 120. 33 Blakey ». Newby, 6 Munf, 64. 

© Big. Eatep, 131, 5$ Blooumb v. Detlzardi, W Am. Dor. 760, 
8 Herm. Comm. 04 sie 


52 ON. Y. 8. a 


182 PERSONS MUST BE LITIGATING UNDER SAME TITLE. [8. 81. 


proceeding should have been brought against the assignee 
distinctively in his representative and official character, or, 
at Jeast, that it should in some way appear on the face of 
the proceedings that they related to or affected the bank- 
rupt’s estate, and that it is not sufficient that the assignee is 
individually named in the process or pleadings, without any 
averment of his representative character, ‘This is in accord- 
ance with the general tenor of adjudication.’”° A judgment 
against a sheriff for goods which he alleged to have taken under 
an execution in favor of A. and against B.is not res judicata in 
a subsequent sult against the same sheriff by the same plaintiff 
for taking the same goods under an exccution in favor of C.and 
ainst 13., as the sheriff is not the same party in regard to the 
interest in the two suits.°” So also a person, who is a party toa 
suit on a deed in which he is interested as a beneficiary, will not 
be considered a party tuit in his capacity of a trustee in another 
deed affecting the property in dispute in that suit.°" A person 
suing asthe heir of his mother is net bound by a decision against 
him ina suitin which he appeared as the heir of his father.°? 


However, when all the interests of the party, in his 
several capacities, are before the Court ina suit, the reason 
of the reservation ceases, and he is bound in all characters. 
Thus, where an executrix, the widow of the testator, is sucd 
in the furmer capacity only, but raises in her defence of the 
suit the issue of her rights as usufructuary, she will be 
personally concluded by the judgment, and cannot subsequently 
attack its validity on the ground that she was not a party in 
her individual capacity." In Carcoran v. Chesapeake 
Canal Co.,*' an individual as trustee for certain bond- 
holders, was brought before the Court, and a decree rendered 
against him as such, and it was held that he could not relitigate 
the same matter on the ground that he was himself a bond-holder 
of some of the bunds, because as trustee in the former suit he 
was representing himself. In Building and Loan Ass'n vy. 
Chalmers,°- Paterson, J., was in favor of treating the former 
judgment as un estoppel, but the majority of the Judges dis- 
eented, though their decision also proceeded on a rule of proce- 
dure, and Searls, C. J., admitted that a party might be before 
the Court in two or more capacities, and said, ‘‘1t may well 
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be that a party who voluntarily files an answer in a cause 
without an order of Court making him a party defendant, and 
who goes to trial upon the issues made by his answer to the 
complaint, will be concluded by the judgment rendered on the 
trial of auch issues, and estopped from denying that he was a 
party to the action.” On the same principle, a decree in a 
suit brought by an executor in his own right, but to whigh he 
was a necessary party as executor, and in which the rights of his 
testator are adjudicated, is conclusive between the administrator 
de bLunis non and the other parties to it, and cannot be re- 
examined in a subsequent suit between them.” 


89, It has been already observed that a decision on a 
Decision in a suit ig Matter in issue in a former suit is res judt- 
rev judicata in ree ata not only against the parties to that 
gard alsoto persons suit, but also avainst those who or any of 
becoming — privies whom claim under them, This rule is of 
after the suit. ancient origin, and has, in fact, been gene- 
rally recognized in a much more extended form, It was 
familiar law among the Romans—eadem esse persona: non ipsi 
modo intelliguntur inter quos judicum actum est, corumee 
heredis, litiumgue domint, verum et Sinyulares successores, 
guin etiam extranci, tum quidem cum vel tacite liti consense- 
ruut, col reapse ac sua ipsius natura res tm gudicium deducta 
penitus consumpta est, vel cx singulart jure consumpta esse 
ridetur. Vhe French Jurists take a still broader view, designat- 
ing the grounds of the extension of the doctrine of res judicata 
to persons other than the parties to a suit, ag natural and posi- 
tive. Under the former they include all those fondées sur les 
principes gencraur de la representation Cune personne par 
une autre, ou dc la succession tant untverselle quit titre par- 
ticuler, classifying them as resting respectively on the principles 
(a) d'un mandat liyal, conventionnel ougudicraire ; (b) de la ges 
tion Caffaires ; (v) de succession. Positive extensions embrace 
all special dispositions of positive law, and are distinguished 
into two classes, the first comprising “des cas gui ne se 
valtachent guindirectement aux principes de la chose juyee; 
cn re sens que, 8! les jugements ohtenus contre une personne 
sent indistinctement opposables @ toutes, Cest moins par dero- 
gation aur principes yénéraus que nous venons de poser sur la 
nécessité de Videntité de parties, que par voie de conséquence 
@une dispysition de la li qui réserre exclusivement d une ot 
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plusieurs personnes déterminées Uexercice de certaines actions. 
The second class comprises les cas ou les nécessités pratiques 
de certaines institutions forcent & cunsidéerer une personne 
comme représentéc par une autre, alors cependant qi’aucun lien 
de mandat ui de gestion @ affaires ne les unissait entre elles.°* 


It is a general proposition of the English law also, that a 
decision binds even the privies of the parties. Lord Coke, in his 
quaint language, said,—‘“‘ the lord by escheat, the tenant by the 
curtesy, the tenant in dower, and the incumbent of a benefice, 
shall be bound by and shall take advantage of estoppels.’?% 
hese all are instances of privies in law, but the same is true 
of privies in blood and of privies in estate. As observed by 
the Alabama Supreme Court in Woods v. Montevallo C. und 
T. Co,,"* “where one claims in privity with another, whether by 
blood, estate, or law, he is in the same situation with such person 
as to any judgment for or against him,” The classification of 
privies has no importance for the rule of res gudrcata, as the 
mode of the creation of the relation of privity does not extend 
or limit the operation of the bar by a decision, and is therefore 
immaterial, The rule applies equally where the person to be 
bound is two or more steps removed from the record party who 
constitutes his source of title, provided no new title has accrued 
in his hands: and tenants who enter under other tenants. on whom 
notice in ejyectment has been served, will be concluded by the 
judgment.” Privies, it has been said, “are those who claim 
under orinricht of parties, or whostand in mutual or successive 
relationship te the same rightsof property.” — Privies are held 
‘bound because they have succeeded to some estate or interest 
which was bound in the hands of its former owner; and the extent 
of the estoppel, so far as the privy is concerned, is limited 
to controversies affecting this estate or interest. . 3. . It 
is well understood, though not usually stated in express terms 
in works upon the subject, that no one is privy to a judgment 
whose succession to the rights of property thereby affected 
occurred previously to the institution of the suit.” It has 
even been formally enacted in some of the states that a judg- 
ment is conclusive only ‘between the parties and their succes- 
sors in interest by title subeequent to the commencement of the 
action.” Dr, Bigelow says—‘‘ The ground of privity is property 
and not personal relation. To make a man a privy to an action 
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he must have acquired an interest in the subject-matter of the 
action either by inheritance, succession, or purchase from 
a party, subsequently to the action.”’”” Mr. Herman says— 
* Asa successor is entitled to the benefit of a judgment in 
favor of the person under whom he claims, a judgment 
against the latter may vice versé be opposed to the former, 
provided the title has only vested subsequent to the proceeding 
in which judgment was rendered.”' . . . An assivnee is 
bound by a judgment against the assignor prior to the assion- 
ment.”’? A vendee or assignee will not be concluded by a 
judgment against the vendor or assignor subsequent to the sale 
or assignment.’* It is quite a general rule, in fact. that te 
create the relation of privity, the person to be bound by the 
judgment must be one who claims an interest in the subject 
affected through or under one of the parties, and he must 
claim it as acquired after the rendition of the jJudgment.”’ It 
was held in Aunt v. Haven’’ that ‘‘one cannot be a privy in 
estate to a judgment or decree unless he derives his title to 
the property in question subsequent to, and from some party 
who is bound by, such judgment or decree.’’’° Thus a morte 

avee isin privity with a mortgagor as to all that happened 
Galore the execution of the mortgage, and not in regard 
to anything happening afterwards. <A tenant of the 
defendant in ejectment, who acquired his lease tefore 
the commencement of a suit is not estopped as to his 
term by a judgment in the suit against his lessor.”? An 
assignee is not bound by judgment in a suit by or 
against the assignor, instituted after the assignment was 
made, though it might have been different if the judgment had 
preceded the assignment.’® Nor is a grantee of land affected by 
a judgment concerning it in a suit instituted against his grantor 
by a third person after the grant.’? The decision in Cooper v. 
Corbin™ is not against this view, as it was only held in it, 
that—‘‘where a transfer is involuntary, as where it is made by 
virtue of an execution, Judicial or trustees’ sale, it takes effect by 
relation as of the date of the lien or trust-deed under which the 
sale was made, and cannot be affected by any judgment against 
the latter in a suit commenced after that date.’”? Nor is the 
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rule peculiar to the American Courts. It was familiar law 
among the Romans. It is unanimously agreed to by the French 

‘jurists. It is recognized and acted upon by the English Courts 
also. Thus Mr. Justice Littledale in Deov. Earl of Derby.” 
said: ‘*A passage has been cited from Comyn’s Digest, 
Evidence A. 5, where it is said, that ‘a verdictin another action 
from the same cause shall be allowed to be evidence between 
the same parties. So it shall be evidence when the verdict 
was for one under whom any of the parties claim.’ But that 
must mean a claim acquired through such party subsequent to 
the verdict.” 


83. The Indian rule has also been interpreted in the 

The claim contemplated %#™me Way, the claim contemplated in the 
by the Indian rule is Yule as enacted in Sec. 13 being taken to 
alsoonobasedon atitle be that on a title acquired subsequent to 
acquired subsequentto the prior decision set upas a res judicata. 
pneaeemenenlt The Punjab Chief Court has recently 
taken that view in Madu v. Umardin® in which Riwaz, J., 
said that ‘* the words parties under whom they or any of them 
claim can only refer to a title which had not come into ex- 
istence at the date of the former suit.” Mahmood, J., in 
Sita Ram v. Amir Begam® said—‘ he who tukes under another, 
is not bound by any acts which that other does subsequent 
tothe grant. . . . . . «~ ‘Jt is upon the same principle 
that no estoppel incurred after the mortgage, and no con- 
clusive adjudication as the result of a subsequent litigation 
by which the mortgagor is bound, can affect the rights of the 
mortgagee. . . .« Hypothecation or simp!e mortgage, as 
understood in this country, is a species of what are known as 
jerain re aliena, that is, estates carved out of full ownership, and 
that when such an estate has once been created the mortgagor 
cannot represent it in any subsequent litigation, . . . . 
The estate which has already vested in a mortgagee cannot 
be represented in, or adjudicated upon, in a subsequent 
litigation to which he is not a party; for the simple reason 
that a decree of Court in such cases can neither create 
new rights, nor take away existing ones, but can only enforce 
the Tights as they stan between the parties, ae | in en- 
forcing such rights, cannot go beyond the rights of the parties 
to the litigation.” The same has been held again by the 
Allahabad High Court in Neazsulla Khan v. Nazir Begam,” 
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and by the Calcutta High Court in Dooma v. Joonarain,»* 
In the latter case, Mr. Justice Mitter, in delivering the judg- 
ment of the Court, said :—‘‘ The decisions of the 18th July 
and 6th October 1866 were passed in a suit which was instituted 
long after the date of the plaintiff’s mortgage ; and the plaintiff, 
who was not a party to that suit, cannot, therefore, be bound 
by any decision which was passed in that case.” This decision 
was, though doubted, yet followed by Markby and Prinsep, JJ. 
in Bonomalee Nag v. Koylash Chunder,” in which it was held, 
‘that a mortgagee (the auction-purchaser of the mortgaved 
property) not in possession is not barred bya decision (delivered 
hefore the sale, but after the mortgage), affirming a right of 
way ina suit between a third party and the mortgagor, from 
suing to declare that there is no such right of way, he having no 
knowledge of that suit, which was, however, decided without 
any collusion between the parties toit.””  Prinsep, J., added, — 
‘We cannot, I think, hold, that a mortgagor in possession so far 
represents the entire estate as toatfect the right of a mortgagee.” 
In Arishnaj? vo Sitaram,” a decision in a suit against a mort- 
vacor subsequent to the mortgage was pleaded as a res judicata 
against the mortgagee, and Sir Michael Westropp, C. J., in 
delivering the judemeut of the Court, said,—The acts of 8. 
(mortgagor) antecedent to the mortgage by him to the plaintiff 
would bind the latter, but the acts of 8. subsequently to the 
mortgage do not bind the plaintiff.” 


84. Nor will a suit between the representatives of any one 
ba ee party be “between the satae parties or parties 
A decision will not be EL 
rea judicata in a “Eder whom they or any of them claim. 
subsequent suit be- It was on this account that a finding ag to 
tween the co-heirs the existence of an adoption between the 
of one party inthe parties to a suit was held in Vythilinga v. 
enEIeE Vizayathammal," to be not res judicata 
between the co-heirs of the party who had denied the adoption. 
Hutchins, J., pointed outin 7hanakoti v. Muniappa,® that the 
words “any of them” in the rule “refer to any of the parties 
claiming under any party bound by the former proceeding.” 


85. As to when one party can be said to claim under 
When one person is another, it may be broadly observed, that a 
said to claim under person is not deemed toclaim under another, 
another. if in fact he does not claim under that 
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other, though he might have done so, and his interests 
were almost identical with that other’s.°° The question as 
to the exact cases in which he can be said to so claim is 
one of substantive law, and a different view has been taken 
of it in different countries. Brief’ reference will be made 
here to such aspects of the question as have come before the 
courts in countries governed by the English system of juris- 
prudence with reference to the doctrine of res judicata. They 
are rather of a negative character as comprising mostly of cases 
in which persons standing in certain relations to others 
have been held not to claim under those others, but 
they are particularly important in connection with the 
question of res judicata as notwithstanding that, the said per- 
sons have been held usually estopped by Judgments against 
those others, almost as if they claimed under them, ona 
ground analogous to, if not the same, with that of res judicata— 
on the ground not so much of privity as of representation—on 
a ground requiring, besides the usual essentials of res judicata, 
that the decision in the former suit must have been obtained ip 
ood faith and without collusion. Such cases are distinguished 
rom those of succession and assigument in almost every 
system of jurisprudence, Lacombe, in speaking-of the French 
Law, says that it is necessary not to confound les ayant cause 
Pune personne avec ceux qui, sans rattacher en aucune manicre 
leurs droits aur stens, ne lui succedent quien ce gu'tls ont tous 
eu en des temps successifs des drotts identiques sur la méme 
chose. The Indian Statute Law does not make any provision 
directly for such cases, and therefore they are usually decided 
on such general principles of equity and justice as have been 
established by the decisions of the English Courts. The con- 
dition us to the absence of mala fides in the first suit is, how- 
ever, not peculiar to the English system of jurisprudence. It 
was recornized expressly in the Roman Law. Lacombe men- 
tions it as a princtpe inconteste that all that has been said on 
the subject of the representation of one person by another 
is subject to the condition gue le représentant aura agi de 
bonne foi et sans collusion ; and says:—7'ous les auteurs, et 
tls n’ont fait en cela que suivre des régles deja posces par le 
droit romain, ont fait exception aux principes géncraus de 
la repri‘sentation, lorsque le yugement n’a ete obtenu que par 
dol et par suite d’une collusion entre le representant et son 
adversaire.”' 
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86, Thus asa general rule the collateral heirsof a male are 
held, after his widow’s death, not to claim 
Collateral heirsofamale under her. For instance, the Punjab 
Chief Court said in Fatteh Singh y, 
Hakim Singh” that ‘in regard to 
the question whether the plaintiffs claim in virtue of any title 
held by K. to the estate of her deceased husband, it is apparent 
that they claim as heirs to her husband, and her interest merely 
delayed those rights if those rights existed, but her rights are 
distinct from those of the present plaintiffs, who cannot be said 
to claim by, under, or through her. The widow takes in a 
manner that in no way identifies her interest with the heirs’, 
so that, although it is true that the proved adoption of F. would 
have defeated her claim to succeed to her husband, no less than 
it would defeat the claims of her husband’s heirs, this identity 
of interest in regard to a danger common to both must not be 
confounded with privity in estate. And if in such a# case as 
this, the person alleging adoption after having disputed this 
question with the widow cannot again dispute it with her 
husband's heirs, when it has been decided against him in a 
suit between him and the widow, then also neither could the 
heirs dispute that question, if in a suit brought by or against 
the widow it had been decided in favor of the person 
alleging adoption. But in the latter case, there would be 
obvious danger of collusion. Accordingly it appears both 
on the application cf the abstract rule, andon the ground 
of practical convenience, that there is no estoppel.”" The 
general rule appears to be that the collaterals wilk be barred 
by a decision in a suit to which the widow is a party, if the 
decision in it were real and not fraudulent and collusive. The 
principle om which this is based was explained clearly in 
Ahmedbhoy v. Vulleebhoy,” by Latham, J., who cited both 
English’* and Indian™ cases in support of it. 


e On the same principle, the following illustration was introduced into Bil TD. of 
Act X of 1877, though finally omitted along with all other illustrations mlded to 
Sec. 13. “ (er) On the death of A,a Hindu, B takes posession of A's land, claiming to 
hold it as A’s adopted son. A's widow, (, sues B for possession as willow. 1 pluads the 
adoption, The Coart finds that B was not adopted and decrees in favor of C, On C's 
death, A’* collateral kindred] take possession of the land. The former decree does not 
bar a suit by B against them for possession as A's adopted son for the collateral kindrod 
do not claim under C.” 
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The leading case on the pointis that of Katama Natchiar v. 
The Rajah of Shwagunga. Lord Justice Turner, in delivering 
their Lordships’ judgment in that case, said:—‘* Unless it could 
be shown that there had not been a fair trial of the right in 
that suit (against the widow), or, in other words, unless that 
decree could have been successfully impeached on some special 
ground, it would have been an effectual bar to any new suit by 
any person claiming in succession to A. (the first widow). 
For assuming her to be entitled to the zemindary at all, the 
whole estate would for the time be vested in her, absolutely for 
some purposes, though, in some respects, for a qualified interest ; 
and until her death it could not be ascertained who would be 
entitled to succeed. The same principle which has prevailed 
in the Courts of this country as to tenants in tail representing the 
inheritance, would seem to apply to the case of a Hindu widow; 
and it is obvious that there would be the greatest possible incon- 
venience in holding that the succeeding heirs were not bound 
by a decree fairly and properly obtained against the widow.” 
These words were quoted with approval by their Lordships of 
the Privy Council in Pertabuarain Singh v. Trilokanath 
Singh,’’ in which the widow claimed under a will of her has- 
band, and her estate being held to be ‘at least as large as that 
of a Hindu widow in her husband's property,” the minor son of 
her husband's brother. to whom she had devised the estate, was 
held to be represented by her in a suit) by her hushaud’s 
dauchter’s son, and to he estopped by a decision passed in that 
suit as to their respective titles to the estate. The same rule 
was followed in Nand Kumar v. Radha Kuart,” in wiiich 
Sir Robert Stuart, C. J., and Oldfield, J., held that—-“ a 
Hindu widow succeeding to her husband's estate as heir 
represeots the estate fully, and reversioners claiming to succeed 
after her are bound by decrees relating to her husband's estate 
obtained against her without fraud or collusion.” Straight and 
Mahood, JJ.. also adopted that rule in Sané Aumar vy. Sukh 
Nidhan,” and in Suachtt v. Budhua Kuar,'*’ Mr. Justice 
Mahmood, observing in the former case that,—‘‘it is perfectly 
true, as was held by this Court in Nand Kumar v. Radha 
Kuari, that where, on her husband’s death, a Hindu widow 
obtains possession of his estate as his heir, in a suit against her 
for possession thereof by certain persons claiming to succeed to 
the estate us rightful heirs, a decree obtained by them would be 
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a bar to anew suit against those persons by the : 
claiming the estate in succession to the widow; in other 
words, such a decree would operate as res judicata against all 
who, in the order of succession, came after the widow, and in 
that sense may be dealt with as her representatives. But the 
peculiar nature of the widow’s estate under the Hindu Law is 
such that her position in litigation must necessarily be subjected 
to the qualification which the ruling which I have just cited 
imposes upon the operation of such a plea in bar of the action, 
namely, that thedecree should have been fairly obtained aguinst 
the widow in a bond fide litigation.” The same view was taken 
by the Madras High Court in Arunachala v. Panchanadam,' 
in which it was held that the dismissal of plaintiffs claim 
as adopted son against « widow would bar a_ subsequent 
suit against the reversioners, even if the widow alter the 
dismis=al executed an agreement acknowledging his right as 
adopted son; and Sir Charles Turner, C. J., said :—*‘* The 
widow represented the estate, and if she defended the suit bond 
fide, the decision whether allowing or disallowing the right 
claimed would have bound all persons claiming in succession 
tothe widow.’ The same rule has been held in Fratteh Khan 
v. Baz Khan,’ to apply even to » Mahomedan widow taking 
under custom only a life estate like a Hindu widow, Roe, J., 
having said that the contention,“‘that a widow in posses- 
sion of anestate, though only herself holding ona life interest, is 
a representative for the purpose of binding all future heirs on 
matters which may be decided after a full and fair trial in bond 
fide litigation between her and third parties” was not disputed 
as regards Hindu widows. The decision in Nugenderchunder 
Ghose v. Kaminee Dossee® is not against that view, as it 
turned on another point, and the widow was in that case 
charged “ with having sought to destroy the estate by causing 
it to be sold for arrears of revenue,” and Lord Romilly, in 
delivering their Lordships’ judgment, said that,—** their Lord- 
ships wish it to be understood that they leave unimpaired the 
general rule that in a suit brought by a third person, the object 
of which is to recover, or te charge an estate of which a Hindu 
widow is the proprietress, she will, as defendant, represent and 
protect the estate, as well in respect of her own as of the rever- 
sionary interest.” It was chiefly with reference to this decision, 
that a remand was ordered in Brammoye Dassee v. Kristo 
Mohun,* on account of the peculiar circumstances of the case, 
“TLL MR VETMeLo 9 1080 P.RNo 190, | *XIM.LA 2%. | *1.LM IICal, 322, 
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for an enquiry as to how the prior decree set up as a res 
judicata was obtained; Markby, J., having in delivering the 
judgment of the Court observed, that ‘there was in the 
present case not an absolute bar such as there would have been, 
if this were the case of a decree against the person through 
whom the plaintiff claims. The rule that a decree against the 
widow binds the reversioner is subject to this qualification, that 
there has been a fair trial of the right in the former suit.” It is 
on the same principle, that a suit has been held to lie to set 
aside a sale of the deceased lhusband’s property in execution 
of a decree for the husband’s debts against the widow.° 


This view is the same as that held in England, with regard to 
successive remaindermen, a decision against a remainderman 
being admissible in evidence against a subsequent remainder- 
man ina suit brought against him for the same land, though he 
cannot be said to claim any estate under the first remainder- 
man, because they all claim under the same deed.° In the 
United States of America it has been held in several cases that 
Temaindermen are not bound when they are not parties,’ but even 
there it appears to be an established rule that if there are ever 
so many contingent limitations of a trust, it is sufficient to 
bring the trustees before the Court, together with himin whom 
the firat estate of inheritance is vested, and all that come after 
will be bound by the decree, though not in esse, unless there 
be fraud and collusion between the trustees and the first person 
in whom the remainder of inheritance is vested." The Maryland 
Supreme Court? held that to constitute a bar it was necessary 
to bring before the Court some person having an estate of inherit- 
ance who might on that account be entitled to represent also the 
interests of those claiming after his death. The weight of 
authority, however, is in favor of the view that if there be no 
person entitled to the inheritance, it is sufficient to implead 
the tenant for life; and Lord Redesdale in Giffard v. Hort,” 
said that it had been repeatedly determined ‘that if there be 
tenant for life, remainder to his first son in tail, remainder 
over, and he is brought before the Court before he has issue, the 
contingent remaindermen are barred.’’'' It may be observed, 
however, that neither there nor in England is any privity 

" * between a tenant for life and a reversioner. 
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87. Somewhat resembling the case of a widow is that of 

. the Shebart of an idol. He can hardly 

A successor in office |e said to claim under his predecessor, but 
fee ae ean a decision against a Shebast is binding on 
his predecessor. his successor, On the authority of Jug- 
gut Chunder v. Nishwanund® this was 

held directly in Atsononund v. Nursingh Doss,’ the decision 
in which ease was in its turn followed in Giolab Chand y. 
Prosonn» Coomary.'' The decision in this last case was, on 
appeal, affirmed by their Lordships of the Privy Council,’ 
who after observing that a Shebatt may incur debts or borrow 
inoney for necessary purposes, said: “Tt appears to be right 
and reasonable that judgment so obtained against a former 
Shebait in respect of debts yo incurred should be binding upon 
succeeding Shebaits, who, in fact, form a continuing re- 
presentation of the idols property... 0. Before, however, 
applying the principle of res judicata to judgments of this 
character, the Courts should take care to be satished that the 
decrees relied on are untainted by fraud or collusion, and = that 
the necessary and proper issues were raised, tried, and decided 
in the suits which led to them.” A decision in a suit against a 
Vatandar has been held by a Full Bench of the Bombay High 
Court, to be res judicata against a succeeding holder of the 
Vatan’* The same view has been taken by the Madras High 
Court, Thus in Venkayya v. Suramma,'' it was contended 
that “Sthe emeolument attached to an office 1s in the nature of a 
salary assigned to that office, and is either no property at all 
or at least public property, and that each karnam acquires a 
fresh rizht to enjoy the emolument on his appointment, and is 
entitled to enforce it by a new suit, though his predecessor in 
ofhee might have sued in respect of the same cause of action and 
failed.” Sir Arthur Collins, C. J.. and Muttusamy Ayyar, J., 
said, however :—* We are unable to aceede to this suggestion, 
for, when land is held on a service tenure it does not cease 
either to be property or private property... . The suit 
brought by the appellant’s father was brought in the interest of 
all future successors consequent on the jural relation between 
the office and the land, and the decision passed therein is, 
therefore, binding on the appellant.” In Shiralingaya v. 
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SIT Bong §. 0). A Bel, ¥ @), | 38 Radheba:e. Anantray, I. L. B. IX 
IMRER Go A Be ev Bere ttre 
1) XO B LR. 882 1, L. B, 1V Som. 347, 


1? Prosunny Kamar: Debyar. Golab Chand 
R.U1 A 168, oor eae 


194 IN UNLIVIDED FAMILY SON DOES NOT CLAIM UNDER FATHER. [8, 88. 


settlement of the right of succession was placed under the Nazir’s 
management. A suit by Sa. fora declaration of his right of 
ownership to it against N. resulted in a compromise, embodied 
in a decree, dividing it between him and the defendant in cer- 
tain shares. On the Nazir’s refusal to deliver the property to 
them, N. got a decree against the Nazir for the whole of the 
property and recovered it from him. Sh.as the representa- 
tive of Sa. had also sued the Nazir for the whole of the property, 
but having his suit dismissed, sued N. for the shares decreed 
inaccordance with the compromise. The suit was held barred. 
It was contended that N. was not a party to the sult against the 
Nazir, but West, J., said ‘the truth is, that le was a party, being, 
as the true successor, or prima facie successor, represented in that 
suit by the Nazir. It is not open to those who have as heirs 
sued the official representative of an estate and failed, to sue the 
owner, when ascertained, a second time on the same rieht. 
Though the defendants right) was undetermined, it  subsisted 
during the previous suits, anil war effectively re presented at the 
cost and risk of his estate. . 0.0.08. eee ee) The 
more recent decree, which pronouuces Sh. not entitled to any 
of S.’s property, has superseded the carher one, which ineffec.- 
taally awarded Sa. a moiety of that property as against a person 
not In possession; and while that deeree stands unreversed, 
another decree cannot be made, awarding to the same Sh. one 
half of the same property in the same right as against N. whom 
the Nazir in) the earlier suit represented,” Iu the American 
Courts, itis usually held, that a successor is in privity with his 
predecessor, The successors of the parties—those who succeed 
to their nights’? savs Mr. Werman ‘are regarded the same as 
the original partics, therefore a judgment for or against a 
corporation or its offices has the same effect as res gudicata, as 
it had with those whom they succeeded.” A judgment for or 
against the incumbent, concerning the rightsand privileges of his 
office is admissible as evidence for or against his successors.'& 
8&8. A soninan undivided Hindu family, except in Lower 
A son in anundividead Bengal, dees not claim under his father. 
Hindu family does Thiswasheldin Ram Narain v. Bisheshar 
not claim under nis Prasad in which Sir John Edge (with 
thee: whom Mahmood, J. concurred) said — 
“The Hindu son ina joint family, becomes entitled by reason 
of his birth and in his own right, a right which he can enforce 
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against his father, A person is said to claim under another 
when he derives his title through that other by assignment 
or otherwise. We have also been pressed with cases in which 
it has been held that adecree obtained against a Hindu father 
fora debt, is binding against the other members of a Hindu 
family. ‘Fhose cases are pot analogous to the present. They 
depend more on the obligation of a Hinduson to pay his father's 
debts not improperly incurred, and upon the presumption in 
somecf those cases that the action was brought against the father 
as the representative of the family and the family property.” 
S9. Cocheirs are held not to claim) under each other. 
This was expressly recognized by Paulus 
When he said-—*° 87 cam herede 
ach sit tamen ef com ceteris 
POR PAICULE ED PPOMELML, NEM CLS 
| cis rerhitur, tamen personarum 
cum guibus nugitus suo nomine agitur altam atque aliam rem 
Vhis is the present rule also. Thus in Wadker v. 
J) the Supreme Court of Georgia said,— each of 
these wrandchildren was entitled, ino his own right, to his 
share of his ancestor's estate, and to contest: any conflicting 
claim. They do not claim) through one another. Therefore a 
judgment against a party did not prevent the rest from) being 
heard.” Similarly, Mr Herman says— where a creditor has 
left several heirs, a judgment in favor of the debtor upon the 
demand of one cannot be made available against the others, if 
being as against them res inter alos judicata and a different 
thine; for the parts claimed by the other heirs, although parts 
of the same debt, are uot the same parts which were previously 
litigated. Tt is otherwise when the thing due to several heirs 
or other Coeproprietors is something indivisible, sach as an 
easement or aright of servitude, for as this is not susceptible 
of parts of division, each is creditor or co-proprietor of the 
whole, and therefore the judgement upon the cause of action 
of any one of them is the same as the cause of action of the 
others, and is cadem res, and therefore it is not res inter altos 
judicata with respect to the others; from the indivisibility of 
their right they are regarded as the same party, and therefore 
the authority of the judgment extends to all. If it) was in 
favor of their co-proprietur or joint-creditor, they are entitled 
to the benefit of it; if it was rendered against bim they are 
bound by it, nevertheless.” '” 
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90. That aco-owner is not bound by a judgment rendered 
‘3 against his companions in interest has also 
Co-ownersdonotciaim been held in several cases.” In Wil/iams 


under each other, : nae 
Suftton,?' the owners of the undivided 


three-fourths of the title to a tract of land were sued in an 
action of trespass for excavating a part of the land, and the 
question of tithe was adjudged against them, and the judgment 
was held not to bara recovery by D., the owner of the remain- 
ing one-fourth. “The Court said that as D., “by virtue of his 
ownership of an undivided interest, Was, as a@alust a trespasser, 
entitled to recover the whole tract, lis rights in that respect 
could not be changed by a proceeding to which he was not a 
party; that notwithstanding the former judement, the ttle of 
the defendant continued to be as it was prior thereto,—that of 
a trespasser; and finally, that there was no legal impediment 
to D’s recovering the entire tract, as he could have done before 
the judgment against his co-tenants.” “This question was often 
discussed by Roman Jurist. in connection with claims for 
servitudes, and a coutrary view taken of the binding effect of 
a decision in a suit to which one of che joint-owners alone was 
a party in reward to the other jomnt-owners, Pothier said :— 
les etiam quasi inter easdent personas renovart cvidetur, st 
cum uno ev pluribus quibus aliguod jus indirtdium puta 
seroitus, debebatur, aut quream debebaut, res sit: judicata, et 
caetert litem instaurare vellent: sed succuritas ipsis per 
actimnem de dolo si collusum est, id est qurta clam er vartis 
gloss interpretationthus qua magis placet, actionem pris- 
finam, in qua, adversus erceptionem rei judicata, replicabitur 
de dolo. ‘Vhe French Jursts take ao rather peculiar view 
however in this case as well asin’ all other cases in which the 
principle of da gestion daffaire is held to apply by them, a 
view which restricts the application of the doctrine of res 
paudicata to the cases in which a judement is in favor of the 
joint owners, ‘Thas after explaining that proposition, Lacombe, 
says :—Jl ne nous pardit pas ctabli ywau cas de perte dy 
proces, la decision soit lgalement obligaioire pour les autres. 


91. It isa general rule, that an exccator and an adminis- 

A > Qe ’ ee ane wr “ty 
How far executors {ater represent the deceased’s heirs relating 
and administrators ' the deceased Ss property. This is true 
represent deceased's ¢ven if there is any irregularity in their 
heir. appointment. Lacombe after observing that 
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the judgment obtained for or against les curateurs @ 
succession vacante engendrent l'exception de chose jugive pour 
au coutre les héritiers qui se prcesenteratent plus tard recueillir 
ces successtons: and qu'on ne saurait en aucun cas faire 
retomber sur les tiers exempt de toute faute la responsihilite 
dune nomination irregulicre, et que les actes fatts par le 
curateut apparent doivent etre validcs comme ceux de Vheritier 
apparent ef au meme titre” There are differences of detail 
however; for instance, an administrator is in privity with his 
Intestate so dar as concerns the personalty,"* but an executor is 
in privity. with the testator only so far as under the will he 
succeeds to the deceased.’ Bota pudement against a personal 
representative of the deceased will not be res judicata in a 
sult against the heir to change the deceased’s land in their 
possession.” In Garnett vy. Macon,‘ Chief Justice Marshall 
sald, -- Che eases cited undoubtedly show that the executor 
completely represents the testator as the legal owner of his 
personal property. for the pavinent of lis debts in the first 
instance, and is consequently the proper person to contest the 
claims of his creditors. Yet there are strong: reasons for denye 
ing the conclasiveness of a judgment against an executor in an 
vetion acatust the heir. He is nota party to the suit, 206. 
In case of a deficiency of assets, the executor may feel no 
interest in defending the suit, and may uot choose to incur the 
trouble or expense attendant ou a laborious investiyation of the 
claim. It would seem anureasonable that the heir who dues 
not elatur under the executor should Le estopped be a judg. 
ment against him. . 2... In this case the ereditor 
Is bound to proceed against the executor, and to exhaust the 
personal estate before the Jands become liable to his claim. 
‘The heir as devisee may, indeed, in a Court of Chancery be 
united with the executor in the same action; but the decree 
against him would be dependent on the insufficiency of the 
personal estate. Since, then, the proceeding against the 
executor is in substance the foundation of the proceeding 
against the heir as devisee, the argument for considering it as 
prima facie evidence may be irresistble; but { cannot consider 
it as an estoppel. The Judgment not being against the person 
representing the land ought, I think, on the general principle 
which applies to give records in evidence, to be re-examinable 
Dorr e Stockdale, 10 lewa 260, 
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when brought to bear uponthe proprietor ofthe land.” On this 
principle, ‘¢ an administration account, settled in a cause in which 
the heirs are not parties, is not competent evidence aS against 
them.” The converse proposition is also true, that a judgment 
rendered ina cause to which the heirs only are parties is not 
binding upon the administrator.” So also a judgment in a suit 
between the heirs and the administrator is not binding upon the 
legaters. A legatee of personalty is until the delivery of the 
legacy in privity with the executor, and therefore concluded by a 

judgment against him.” A defendant who claimed under a 
donatio mortys causa, has been held to be within the estoppel 
of a judgement obtained by a creditor of the donor against lis 
administrator, and estopped from showing fraud and collusion, 
or that there was no such debt as that sued upon.’ It has been 
held in) some cases that an administrator de bonis non is in 
privity with his predecessor, the executor or administrator; * 
and Mr. Herman also citing some cases’! says, that an 
adininistrator de bonis non is bound and concluded by the 
rightful administration of his predeeessor—bv all acts done 
within the line of bis duty and authority, which are not tainted 
with fraud—not only by all completed acts of administration, 
but by all matters of evidence that) would affect creditors, 
legatees and distributees, The weight both of principle 
und authority is, however, the other wav. Phe adinin- 
istiator de benis non does not derive his nthe im any way 
from his) predecessor in the administration, and does not 
succeed to the same property, but to the unadministered 
remainder, “Therefore, there cannot in principle be anv. privity 
between thein, and a decision against an ad ministrator-in-chief 
is neither conclusive nor adaissible awoainst an administrator 
de bonis non.” Nor isa judgment against the latter evidence 
of the debt as against the revresentative of the administrator- 
inechief"* The executor of an executor is bound, uo doubt, 
by a judgment against his predecessor; but the reason of the 
distinction, as explained by Dr. Bigelow, is that an executor 
deriving his power from the special confidence —reposed 
in him by the testator, is allowed to transmit the authority 
to another, whereas an administrator acts merely as an officer 
of the Court appointing him, and cannot transmit his authority, 
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and has no connection with his successor, further than 
that they both represent the same deceased. It is generally 
agreed that there is no privity between the administrator” 
or executor at the decedent’s domicile, and an ancillary adini- 
nistratcr deriving his powers froin the Probate Court of another 
State. “The respective administrators,” said the Onited States 
Supreme Court in McLean y. Meek,*' “represented the deceased 
by an authority co-extensive only with the State where the 
letters of administration were granted, and had jurisdiction of 
the assets there, No connection eXisted, or cond exist, bet- 
ween them, and therefore a recovery agalust the one in 
Tennessee was not evidence against the other in) Mississippi.” 
In Pond y. Makepeace, av adminstrator of O. under the laws 
of Massachusetts brought a suit in that State against the defend- 
ants on a note, and the plea was that an administrator appoint. 
ed under the laws of Rhode Island had in Massachusetts saed on 
the same note, obtained er parte Judgment, and had execution 
satisfied; and the Massachusetts Supreme Court said) that the 
proceedings in the former suit: by the Rhode administrator were 
wholly without authority, and might have been defeated by a 
proper defence, and the defendants having neglected to contest 
the right of the plaintiff in that suit, could not) plead it in bar 
of the secoud suit, notwithstanding the satisfaction. ‘The same 
Court in Law vy. Bortlett,"’ said—“ It is true that the executor 
isin privity with the testatar in respect to the estate which he 
takes, which is merely the estate in Massachusetts and within the 
Jurisdiction of its Courts, and the adminisvrator is in privity with 
him in respect tothe estate in Vermont. which he ean administer 
upon. Butas the privity relates to different property and 
difterent matters, and is limited to different jurisdictions, 1t does 
not aid the plaintifl, ‘There is no privity between the estate in 
the bands of the executor and that tu the hands of the administra- 
tor.” Executors of the same testator in different States are, as 
regards creditors of the estate, in privity with each other, and a 
Judgment against one such creditor though not conclusive, 
will be admissible against other such executors; and in Gar- 
land v. Garland,” the Court even said— Between executors of 
the same decedent in different jurisdictions there is a privity 
derived from or through the will of the testator, and a judg- 
ment or decreeagainst either is evidence against the other, and 
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may be enforced against each, and is sufficient to ground 
a suit or action apainst either executor. An administrator 
with the will annexed is, in legal contemplation, executor of 
the will, and a decree against a domiciliary executor binds 
every executor of the same will in every jurisdiction.” 


92. A lessee claims under the lessor and his successors in 
interest, and therefore a judgement ina 
suit to Which the lessor isa party is res 
judicata against the lessee.” ‘I'he lessor, 
however, cannot be said to claim under 
the lessee, and therefore cannot as such, be estopped by a 
decision against the lessee.’ Jt has sometimes been held that 
if the issue ina suit is such as involves the lessor's title, and 
he assumes the defence or the prosecution of the suit, the judg. 
ment operates upon his uth, as though he were a party to it.’ 
Generally, even this has been denied however. Thus in 
Samuel v, Dinkins," it was said “a tenant, as a privy in 
estate, will be concluded by the acts of his landlord prior to 
the lease, and by « recovery had against the landlord on grounds 
equivalent to such acts; but the landlord claims not ander the 
tenant, and should not suffer for his default or weakness. 
When, ag in this case, the tenant was assisted on the trial by the 
landlord, still if the Jandlord was no party on the reeord, it 
cannot appear from the recovery against the teaant that the 
landlord had the full opportunity for defence which as a party 
he would have enjoyed. Tf it could by extiinsic evidence be 
shown that the landlord’s effirts were in no way impeded, and 
that all the rights of offering testimony, cross-examining, and 
fairly esate! his title, were exercised by him, still he would 
not be concluded.” Mr. Freeman also observes that—‘*it is 
fairly inferable from the decisions upon the subject that it is 
only when the landlord is formally made a party defendant that 
he becomes a party, as between himself and the plaintiff, so as 
to be estopped by a judgment in favor of the latter." Even 
in British lndia, it has been held that a lessor cannot be con- 
sidered as claiming under his own lessee, and the dismissal of 
un ejectnent suit by a tenant of B. again-t the defendant does 
not bar a suit for ejectment after B.'s death against the same 
person in respect of the same land by a successor in title of B.*’ 


A lessee elaims under 
the lessor. but not the 
lessor under the lessee. 
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In Brojo Behari Mitter v. Kedar Nath,” a decision against a 
lessee was held not to be res judicata against the lessor, even 
though the latter had also been made a co-defendant in the suit. 
In Wahid Aliv. Nauth Tooraho,* a decision as tothe genuine- 
ness of a patta against the éiccadar of certain persons was held 
not to be res judicata in a subsequent suit by those persons 
against the same defendant, on the ground that the ¢tecadar 
did not represent them. 


93. A judgment-creditor attaching and selling the 
property of his debtor does not. represent 
Attaching-creditor that debtor as regards that property, even 
does not represent’ though he has often to rely on and support 
the judgment- o qe we \: 
Aehiak: the debtor's title. Sir Charles Sargent, C.J., 
in delivering the judgment of a Division 
Bench of the Bombay High Court in Shirapav. Dod Nagaya,* 
said :—** Doubtless, the judgment-creditor litigates, both in the 
investigation under Sec. 278 and in the suit contemplated by 
Sec. 263, under the judgment-debtor’s title; but we think 
there is great difficulty in) holding that he represents the lat- 
ter in those proceedings on the proper construction of the 
above sections. The circumstance that the judgment-creditor 
in most cases is ignorant of the judgment-debtor’s affairs, and 
unfit to represent him in a question of disputed right between 
him and the claimant, forbids the supposition, in the absence 
of clear words, that this was the intention of the Legislature. 
The contrary intention is rather to be inferred from the pro- 
visions contained in the sections of both the Codes under 
consideration for the investigation proceeding as if the claimant 
was a party to the suit, the object of which would seem to be 
that the matter should be investigated in the presence both 
of the judgment-debtor and claimant if necessary. We think, 
therefore, that the Lower Courts were right in holding that 
the decree in Suit 886 of 1879, did not operate as res judicata, 
there being no evidence to show that the judgment-ereditor, 
in point of fact, represented the plaintiff so as to constitute 
the judgment-debtor a party to the suit.” In Gnanambal v. 
Parvathi," a judgment-creditor, in execution of his decree, 
attached a certain house as his judgment-debtor’s, and the 
attachment was objected to by a person who had successfully 
made a similar objection against the attachment of the same 
house by another judgment-creditor ; but it was held that the 
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dismissal of even a suit brought by a prior judgment-creditor 
against the same objector, whatever effect it might receive 
against the judgment-debtor, could not be res judicata in 
regard to the judgment-debtor’s title to the house against 
another judgment-creditor. 


94. Therule asto whether a judgment against a garnishee 
a : in favor of the plaintiff's attaching-creditor 
pectbasere agains, bars a suit by the plaintiff is not settled. 
judgment-debtor only It is generally agreed upon that such a 
to the extent of com- judgment when satisfied by execution is 
payment by conclusive as to the amount paid,** if the 

the varnishece. : : : 
payment is real and made in execution,* 
and on that account not voluntary. A judgment when 
satisfied by the garnishee in due sourse of law is, as Mr, 
Drake observes, conclusive against parties and privies, of all 
matters of right and title decided by the Court, and constitutes 
a complete defence to any subsequent action by the defendant 
against the garnishee for the amount which the latter was 
compelled to pay. It has been held in several cases that a 
judgment against the garnishee merges the original debt, and 
will bar an action by the judgment-debtor in’ the attachment 
against the g@aruishee for the same debt.® The weight of 
authority appears to be rather in favor of the view that sueh a 
judgment is merely a lien on the fund in the garnishee’s Lands, 
and will not protect the garnishee except on payment,’’ and 
that appears also to be the rule of the English Courts now. 
Dr. Bigelow says, —** better opinion, would seem to be that the 
parnishec is discharged, as against his creditor, as soon as the 
law places him under a compulsory obligation to pay the plain- 
tif in attachment,”’" An ex-parte judgment has generally 
been given a similar effect,-* provided there was no defence on 
the merits; but the contrary also has been held in several 

cases,”" 

Asa general rule, the garnishec will not be able to rely 
on the judgment in his favor, unless he has made a complete 
defence in good faith. Thus if a garnishee is duly notified that 
the claim has been assigned to a third person before service 
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was made on him, and he does not disclose that fact in his 
defence, (and if the notice is received after filing the answer, in 
his amended defence); even payment by him in execution will 
not relieve him from the duty of payment to the assignee; “' 
though of course the assignee will not be so liable if he himself 
is not apprised of the assignment till after the judgement 
against himself.°- On a similar principle, in Watpple v. 
Robbins,"* the garnishee was held liable to pay to his original 
creditor, a8 on the garnishment process he did not disclose 
that a suit by that creditor was pending against him, and 
the said disclosure would have sufficed to abate the process. 
So also in Wilkinson v. flall,*' the drawer of a note was held 
liable to pay to the creditor, as on the garnishment process, he 
did not disclose that the note had been transferred before it, and, 
as observed by Dr. Bigelow, “the garnishee to be protected 
against his creditor should, in a word, evail himself of all 
defences which exist at the time in regard to the debt owed by 
him (the garnishee) to his own creditor.” © 


Nor will a payment made under a void Judgment protect 
the garnishee against a subsequent payment tu the garnishee- 
creditor. Thus, where an attachment was obtained against 
one supposed to be living in a foreign country, but who 
was dead when the suit wae commenced, it was held that a 
payment made by a garnishee under execution was no defonce 
against an action by the creditor’s administrator, the whole 
proceedings in the suit being a mere nullity; nor will a judg- 
ment against a garnishee protect him against a subsequent 
ecovery in favor of one who had, previously to the garnishinent 
raken an assignment of the debt from the defendant in the 
attachment, the garnishee having notice of the assignment.” 
Buta reversal of the judgment on appeal, for irregularity, after 
payment by the garnishee, will not invalidate the payment.” 
So also, ifthe garnishee contest the jurisdiction of the Court, 
and his objection is over-ruled and judgment rendered against 
him, a payment made by him under that judgment cannot be 
collaterally impeached elsewhere on the ground that the Court 
had no jurisdiction, as its decision on that point is conclusive 
in favor of the garnishee.” 
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On the same principle, the garnishee is bound to raise 
any objection that there may be against the validity of the 
proceedings in which the attachment is ordered, as ‘‘if the 
previous proceedings are unauthorized and void, there is no 
sufficient basis to support the judgment against the garnishee,” 
and he would not be protected by the payment, which in that 
case would be regarded in law as voluntary.” So also the 
garnishee should before making payment sec that all the 
precedent conditions to the issue of the execution, have been 
complied with, and if he does not do that, the payment will be 
no protection; for it is in the garnishee’s power to resist the 
payment until the conditions be fulfilled, failing which his pay- 
ment is regarded as voluntary.” 


Under no view, however, the judgment against the gar- 
nishee is conclusive as to the total amount due by the garnishee 
to the attachment judgment-debtor, for if it were otherwise, ‘it 
would be inthe power of a garnishee, byconfessing in his answer 
a smaller indebtedness than actually existed, to practise an irre- 
mediable fraud upon his creditor,’’"' nor will there be a bar by 
the judgment, if the payment is not actual, but only simulated 
or contrived, Thus, when certain persons were charged as 
gernishees, and credited the plaintiffs on their books with the 
amount of the judgment, and debited the defendant with the 
same amount but did not in fact pay the money, it was held 
to be no payment. 


95, There is no privity between a purchaser ata sale in 
Parckesee auexseutcn: execution of a decree, and the judg- 
aalo does not claim M™ent-debtor whose property is sold, or 
under the judgment- the attaching-creditor at whose instance, 
debtor, the attaching and for whose immediate benefit, the sale 
aie ie eg took place. In Anundo Moyee v. Dho- 

" — nendro Chunder,- Lord Justice James 

said,- ‘Their Lordships think that the title of a purchaser 
under a judgment-decree, cannot be put on the same footing 
as the title of a mortgagor, or of a person claiming under a 
voluntary alienation from the mortgagor.” In Zmrit Kooer v. 
Debee Pershad,’* Sir Richard Couch, C. J., speaking in the 
judgment of the Court, of the purchasers at the execution- 
sale suid,‘ They are not in the position of a persun who 


Pierce tarieton, 4 Am Der. 3 , ™ Drake. Attach. B. 
8 Moyer v Lobenwer, ¢ Watts, ww. » 22 XIVM UT ALT], 
aaa 5 | Hee, ee) i; ‘OXVEIWR 

1 How. ) B20, 


8. 86.] STOCK-HOLDENRS CLAIM UNDER THE CORPORATION, 05 


takes a conveyance direct from the party. They are, therefore, 
not bound by what the judgment-debtor may have stated on 
sume previous occasion.” lu Dinendronath v. Ramkumar,’ 
Sir Barnes Peacock in delivering the judgment of their Lord. 
ships of the Privy Council said,—* There is a great distinction 
between a private sale in satisfaction of a deeree and a sale 
in execution of a decree. Under the former, the purchaser 
derives title through the vendor, and cannot acquire a better 
title than that of the vendor. Under the latter, the purchaser, 
notwithstanding he acquires merely the right, title, and 
interest of the judgment-debtor, acquires that. title by opera- 
tion of law adversely to the judgment-debtor, and freed 
from all alienations or incumbrances effected by him subse- 
quently to the attachment of the property sold in) execution.” 
Citing the above decisions, the Calcutta: High Court held in 
Parbhu Lal ve Mylne,’’ that a purchaser at an execution-sale 
Was not the representative of a jJadgment-debtor for the pur. 
pose of the rule of estoppel. Aud as such a purchaser does 
hot represent the attaching-creditors, he cannot invoke their 
equities, and claims under them for his benefit.” On a similar 
principle, a Judement against a bailiff for wrongful attachment 
is of no effect against a purchaser at the bailiff’s sale.77 


96. There has been a conflict as to whether a judgment 
against a corporation binds the stock-holders, 
How far stock- the conflict. being particularly marked in 
holders claim uuder eee i ae 
neqorinGariia: the State of New York. Thus in Slee v. 
Bloom,’ the Court of Error reversing the 
judgment of Chancellor Kent, held that the stock-holders 
would be bound by the judyment, except for fraud or errors, 
asthe trustees must be deemed to have contracted the debt 
evidenced by the judgment, as the agents of the  stuck- 
holders. But in Afoss v. McCullough," and other cases, it 
has been held to he mere primd facie evidence; and some- 
times even this has been doubted, and the judgment held 
not to be at all admissible against the stock-holders.”’ On 
the other hand, it has long since been settled in Massachusetts 
that such a judgment is final and conclusive against them.” 
The same view is held by the Courts in some other States,” 
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by the United States Supreme Court,** and even by the 
English Courts." The cases in support of this view are 
collected in the notes to Thompson v. Reno Savings Bank 
in the American State Reports, where the learned Editors 
observe that ‘‘a judgment against the corporation is really a 
judgment against the shareholders in their corporate Capacity, 
and the shareholders are amply represented in the action.” ° 
It was observed in Gaskill v. Dudley,®’ that ‘every mem- 
ber of a corporation is so far privy in interest in a suit against 
the corporation that he is bound by a judgment against it,” 
Mr. Morawetz in his work on Private Corporations, supports 
this view as to the binding cffect of a judgment onthe ground, 
‘that a corporation is composed of its stock-holders, and that 
a judgment obtained against the corporation is in reality a 
judgment obtained against the stock-holders in their corporate 
capacity.” There is no reason why the members of a corpora- 
tion should be allowed to contest a creditur’s claim twice,— 
once in the suit apainst the corporation through the corporate 
agents, and again in a suit brought to charge them individu- 
ally.’ Mr. Herman, citing a number of American decisions, 
says,— ‘A corporation represents and binds the stock-holders 
in all matters within the limits of its corporate power, trans- 
acted in good faith by its officers, as among the fundamental 
powers of a corporation are those of bringing and defending 
suits, affecting the rights and obligations of the corporation, in 
which it represents and binds the steck-holders as fully as in 
the making of contracts. . . . Whatever concludes or 
affects a corporation binds and concludes all of its stock- 
holders who compose the corporation, and therefore a judgment 
ayainst a9 corporation (unless it was procured by fraud or 
collusion) is conclusive upon the stock-holders as well as 
ugainst the corporation and its property.’ Mr. Freeman also 
observes, that,—'‘ the existence and organization (of a Corpora- 
tion) being proved, there seems, at the present time, to be no 
doubt that a judgment against a corporation is conclusive 
evidence of debt against its shareholders, to be avoided only on 

roof of fraud, collusion, or mistake, and generally ‘a stock- 
bolder is so far an integral part of the corporation that in the 
view of the law he is privy to the proceedings touching the body 
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of which he is a member, and is therefore bound by a judgment 
against a corporation requiring it to levy and collect unpaid 
assessments on his stock therein.” *” ‘The extent to which a 
decision against a corporation is binding against the stock. 
holders was well explained in Semple v. Glenn,» by 
Clopton, J., who said,—*‘ The stock-holiders were represented 
by the corporation, so far as to render binding on them 
the decrees of the Court in respect to corporate matters, 
and their property rights and interests in the corporation, 
The decrees of the Richmond Chaucery Court may be 
regarded as having adjudged the fact and amount of the 
corporate indebtedness; that the creditors were not barred 
from asserting their claims as against the corporation; and 
that calls were necessary to meet their demands, which 
the Court had authority to order, and did order. For these 
purposes the stock-holders were not necessary parties; and 
being represented by the corporation, the decrees, in the 
respects above stated, are binding on them; but they 
cannot legally operate to fix a personal liability on the stock- 
holders who were not made parties.” A judgement in a suit 
commenced after a Corporation bas gone into liquidation, will, 
of course, not operate as res judicata against stock-holders.”! 


97. A District or Municipal Corporation represents uot 
only its members, but also the general 
Public Corporations re- yublic and the citizens in regard to their 
present their mein- . ee a . : 
bers as well as the geheral interests, and a decision im a suit 
citizens. to which it is a party will be conclusive 
avainst the citizens also. Mr, Freeman 

says:—*A judgment against a county or its legal repre- 
sentatives in a matter of general interest tu all its citizens, 
is binding upon the latter, though they are not parties 
to the suit. A judgment for a sum of money against a county 
imposes an obligation upon its citizens which they are com- 
pelled to discharge. Every tax-payer isa real, though not a 
nominal, party to such judgment. If, for the purpose of pro- 
viding for its paymeni, the officers of the county levy and 
endeavour to collect a tax, none of the citizens can, by 
instituting proceedings to prevent the levy or enforcement 
of the tax, dispute the validity of the judgment, nor re-litigate 
any of the questions which were or which could have been 
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litigated in the original action against the county.’ This was 
cited with approval in Harmon v. Auditor of Public Accounts.” 
by Magruder, J., who further referred to several .authorities”* 
in support of that view. In Ashton v. City of Rochester,” 
Obrien, J., in delivering the judgment of the Court, said :— 
‘* When a judgment ts rendered against a county, city or town 
in its corporate name, or against a board or officer who repre- 
sents the municipality, in the absence of fraud or collusion, it 
will bind the tax-payers.”’” Mr. Freeman further says:— 
‘The great majority of the decisions relating to the privity 
between a Municipality ana its taxpayers and citizens have 
resulted from attempts to resist the enforcement of bonds 
issued or taxes levied by it, after judgment had been rendered 
to which it was a party, in favor of such bonds or taxes; but no 
reason is perceived why the same principle does not apply to 
other litigated questions. Thus a Municipality may claim that 
certain real estate has been dedicated to public uses, and as a 
representative of its citizens and taxpayers may litigate that 
question with one who claims that itis private property, and not 
subject to any public use whatsoever.” °? In _Xigues v. Bujac,” 
a decision in a suit against a Municipality, that certain land had 
not been dedicated to public use was held ty bara suit by a citizen 
to have that land declared as so dedicated, on the ground that 
“the Municipal authorities represent not. only the corporators 
but the public.” The Supreme Court of California has recently 
held, in People v. Holladay” that a judgment against a Munici- 
pality ina suit by it asthe representative of its citizens will bar 
asuit for a similar claim instituted in the name of the State as 
the representative of the general public. DeHaven, J., observing 
that, “the rule that the citizen shall not be twice vexed for 
the same cause of action, 1s as binding upon the State as upon 
other litigants; and the Legislature, in conferring upon the City 
yower tO maintain and defend in the Courts the rights of the 

State to streets and squares within its limits, must be presumed 
to have done so with reference to this well Known maxim, and 
to have intended that the State should be bound by the result 
of such litigation.’ This decision has been followed in People 
v. Smith,’ in which an action to abate a nuisance upon land 
alleged to be a public street was held concluded by a judgment 
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in a former suit in which the defendant bad claimed it 
as his property against the City and County of San Fran- 
cisco. Virtually the same was decided in State v. Chester.! 
in which the dismissal of a bill by tax-payers to enjoin 
County Commissioners from issuing bonds, was held to bar an 
action in the name of the State, at the relation of other tax- 
pavers, against the Commissioners and holders of the bonds to 
have the bonds adjudged illegal and void. That decision was 
cited with approval in Gallagher v. City of Moundsville,* in 
which the defendants in the first suit were the Mayor, the 
Clerk of the Council, and two Commissioners appointed 
by the ordinance to sell the bonds, and city officials repre- 
senting and acting for it, and it alone, without private in- 
terest; while the defendants in the second suit were the 
City of M. and Robert Lowe, its Marshal, without private 
interest, and it was held that they were the same for the rule 
of res judicata, and Brannon, J., said:—** 1 do not say that in 
any case,—as for Instance, a judgment against a town ina 
case to which only the Mayor or other officers were parties, 
and the town not,—the town having capacity to sue and be 
sued as a corporate being, the town would be bound; but. in 
this particular matter the Mayor and Clerk were made 
agents to sign, countersion, and deliver the bonds, and the 
Commissioners’ agents to receive and sell them, and though 
the City was not a formal defendant, vet, in this instance, these 
agents represented it fully.” In AMiltikan v. Lafayette,’ a 
decision in a suit to which an officer of a Municipal Corpo- 
ration was a party and the Corporation was not joined with 
him, was held to be res judicata in regard to the Corpora- 
tion, if it was the real party in interest and as such conducted 
or defended the suit. This is of quite a general application, 
Lacombe after observing that moral persons cannot themselves 
act in judicial proceedings, sav»: —Hules sont done represen- 
tées par leurs administrateurs disignés acet effet dans les lois 
et riglements qui contiennent leur organisation, « . . Une 
communaute agissanten justice par ses ulministrateurs repre- 
sente fous ses membres en ce qui concerne les drotts quils 
tiennent de leur qualité de membres de lacommunaut. Par 
example si un jugement rendu contre un maire, en cette qualit: 
di'poss:de la commune d’un pdturage communal, chacun de 
ses habttants est privé d:sormais de ses droits sur ce terrain, 
sans qu'il soit admis a former tierce-opposition a ce gugement, 
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Cette théorie ne résulte pas seulement de la l’gislation positive, 
mais de la nature méme de la propri¢té commune.’ 


98, A considerable extension has been made in the scope 
Decision binding Of the words “under whom they claim ” by 
against persons joint- Explanation \, which was introduced for 
ly interested, the first time in the Code of 1877, It was 
also in that Code, that the provision coutained in Sec. 30 was 
enacted for the first time, with reference to which it has often 
heen held that Explanation Vo omust be construed, at least 
in cases in which the former sult. was subsequent to the Code of 
1877. The principle of the Explanation lad long been recog- 
nized and acted upon evervwhere in a certain class of cases, 
often as an exception to the ordinary role of res gudicata, It isia 
general rule in the United States of America that under certain 
circumstances, persons who are not parties of record may be 
bound by the judgment, on the ground of their having been 
represented by one or more other persons having similar and 
homogeneous interests. It has been directly held there that ifa 
person brings a sult for himself and others not named, alleging 
that there are a Jarge numberof persons luterested uuder a deed 
with himself as purchasers, aud that they are so numerous that 
it is impracticable to bring them all before the Conrt, the decree 
in the suit may be used for the benefit of any of the unnamed 
parties,’ Tn Dewey vi St. bans," the Court said:—“ Although 
the general rule in equity is, that all persons having an interest 
in the subject-matter mn litigation should be before the Court, to 
the end that complete Justice may be done and future litigation 
prevented, yet there is of necessity an exception to this rule 
when a foilure of justice would ensue from its enforcement, 
oo ee eee) Cases in which the parties in interest are 
sO Muerous as to take it impracticable or greatly inconvenient 
and expensive to bring thein all before the Court form an excep- 
tion tothe rule, Aud thisexception apphes tu defendants as well 
asta plaintifls. ‘Lake the case of a voluntary association of many 
persons, lt is sufficient in a suit against them that) such a 
Dumber be made deloudants as will fairly represeut the interests 
of all stauding in like character and responsibility’. In some 
of the Amencan States even a judgment agamst the head of a 
family has beeu held to be conclusive on the other members of 
the family, claiming the same lands as a homestead.’ It has been 
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often held by the English Courts also that when the betieticiaries 
are so numerous that it will be very inconvenient to bring them 
all before the Court, some of them may sue or be sued on behalf 
of all, provided there isone general right in all the parties,” and 
that where the parties are numerous, a judgement against a 
few selected representatives may bind the rest.¢ The principle 
was recognized by their Lordships of the Privy Council in 
Jogendro Deb vy. Funindro Deb, iw which Sir Jemes Colville 
in delivering the judgment of their Lordships of the Privy 
Council said that, “that case could not in any devree be 
likened to those which sometimes occur in’ India, wherein 
the interest of a joint and undivided family being iv issue, 
one member of that family has prosecuted or defended a 
suit, and a decree has been made in that suit which may 
afterwards he considered as binding upou all the members of 
the family, their interest heing taken to have been sufficiently 
represented by the party in the original suit.” In Brssessur 
Lall v. Luchmessur Singh,'® there was no question of res 
judicata, Wut. their Lordships, after observing that the pre- 
sumption from the family having been joint was that the 
purchase of Muddunpure by It. would be assumed to be a 
purchase, not on his own account, but for the Joint family, 
and that it would be joint family property, said, ‘* Acting 
on the principle which follows from their finding that this 
family was joint, it must be assumed that M. is sued as a 
representative of the family, and that N. in taking the lease 
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of the mauzah (R) in respect of which the rent was due, 
must be assumed to have taken it on behalf of the family, 
and that the debt must be deemed to be a debt from the 
family. . . . « « Looking to the substance of the case, 
this second decree is a decree against the representative of 
the family in respect of a family debt, and that itis one 
which could be properly executed against the Joint property 
of the family . . . . . . Although there may have 
been sume irregularity in diawing up these decrees, they 
ure substantially decrees in respect of a joint debt of 
the family and against the representative of the family, 
and may be properly cxecuted against the joint family 
property.” In Narayan Gop vy. Pandurang,'* Sir Charles 
Westropp, ©. J., and West, J.. held that even the adult 
members of a joint Hindu family would be bound bv a 
decision in a suit iu which only the head of the family was 
impleaded, but which he defended with their assistance. 


99. The Explanation being based on a principle of 
Gxsaaation’® “pplet general application is applicable even to 
Feo when the decision ‘the cases in which the former suit was 
‘n the former suit decided prior to the enactment of the 
was prior to the Civil Civil Procedure of 1877. In Hazir Gazi 
Procedure Code. v. Sonamonee Dassee,* Jackson, J., in 
delivering the Judgment of a Division Bench of Calcutta High 
Court said :— ‘ We are not at all prepared to say that Expla- 
nation V would apply to a judgment under the Code now 
repealed.” There have been several cases,'6 however, in which 
the judgment in the former suit was prior to the Code of 1877, 
and no such objection was ever taken; and even when the former 
decision was held not to be res gudicatain such cases.'7 it was so 
on some other ground. 


100. It has been held sometimes, that the Explanation is 
seuplanatiow ¥_-appues applicable only to the cases in which the 
only wheu the claim private right clained by the parties in 
in the former suit the former suit was expressly claimed and 
purported to be on purported to be claimed in common for 
behalt of others also. themselves and others. The Allahahad 
High Court took the same view of the scope of the Explanation 
in Ram Narain v. Bisheshar Prasad.® In that case, the 
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former suit was against a Hindu father and his one son tor open- 
ing a door in a wall, and was decided against them notwithstand- 
ing their plea of proprietary right. The decision washeld not to 
be res gudicata in a subsequent suit against another son, who 
also was a member of the undivided family, because “the 
detendants in the former action,” said Sir John Edge, (. J., 
(with whom Mahmood, J., concurred) “did not claim any 
right in common for themselves or others within the meaning 
of Explanation V. They said nothing about other persons 
being equally interested in the wall, nor does it appear that they 
were sued or defended the action as representatives of the 
family.” The Calcatta High Court took the same view in 
Hazir Gazi v. Sonamonee Dassee,' in which the plaintifts 
sued N. and H. for certain land alleging that they had taken a 
lease of it from the defendant’s predecessors in title, and they 
were dispossessed from it while the plaintiff's former suit for 
some of that land of which N. had dispossessed him was pending 
against N. alone in the High Court. The Lower Appellate 
Court held that, H., according to his own admission, having 
acquired the superior title to the lands in dispute by purchase 
with joint funds in that brother's (N.’s) name was estopped by 
Explanation V. from contesting the validity of the patta set up 
hy the plaintiffs, which had already been proved in the former 
suit. [he High Court set aside that decision observing: ‘* We 
are not prepared tu say that the Explanation has this meaning. 
that a judgment obtained against a co-sharer in the property is 
binding against another coesharer in the property, and clearly 
it would not be so where the first suit did not purport to have 
been litigated bon fide in respect of a right claimed in com- 
mou by two persons.” The decision of the Bombay High 
Court in Gan Savant v. Narayan Dhond,® is not against this 
view, as it turned primarily on the laxity of procedure prevail- 
ing in 1856 when the decision pleaded as res judicata was 
passed.,' 

. h Mr. Justicr West ee this ieyguet when a oridit as sliineel bry ceatppaatente fed 
the plaintiff ane othern. all eer interested miwy be ected er as sel ee 
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Vo was the eldest: brother and manager for the family. of whieh the present plamtiff wae 
wninfant member, but he sued samply in his own name along wath a reprenentatess 
of another branch, On the other hand, the present strictness and ¢laberation of proce ture 
did not prevail in 1856. Tt was a generally reeeived doetring that the acts ofa manos 
hound a Hindu family so Jong as they were honestly intended! for its benetit, or were such 
as might reasonably be deemed to have that character, The Hindi family was, in fact. 
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101. The Explanation will apply, however, even when 
Sec. 30 of the Civil Procedure Code has 
Explanation V applies not heen conformed to, and the permis- 


even when permission sign to sue or defend on behalf of all 
to sue or defend on 


behalf of others not the persons interested has not been 
obtained. obtained. This has not been contended 
against in regard to casesin which the deci- 

sion in the former suit was passed prior to the enactment of Sec. 
80 in 1677. Thus in Chet Ram v. Bahal Singh,* Barkley, J., 
expressly pointed out that,--‘‘it is impossible to maintain that, 
because notice was not given in the previous proceedings under 
Sec. 30, which was not then law, to all the persons iuterested, 
the plaintitis are not bound by the previous proceedings, of 
which it is admitted they were aware at the time.” That the 
question of the necessity of the notice required by Sec. 30 can 
arise in regard to the cases subsequent to the Code of 1877 
appears to have been the opinion of Sir Charles Turner, C. J., 
and Kernan, J., in (ropalanv. Valia Tamburatti,:+ The expres- 
sion of opinion of the Madras High Court in that case was not 
positive and a mere obtfer dictum, and though it has since been 
held a number of times that in such cases a notice is necessary, 
yet a conflict of opinion appears to exist still about the matter. 
Thus in Varanakot Narayanan v. Varanakot Narayanan,“ 
Forbes and Kernan, JJ., held, that a decision in a suit against 
a karnawan as such in respect of certain property of the tarwad 
in his possession would be binding on the junior members of 
the family, as they would be deemed to be claiming under him, 
and said, ‘ Explanation V isnot limited in its language to a suit 
under Sec. 30. . . In such suits, the party suing or defend- 
ing must have permission of the Court to sue or defend, and 
must in the plaint or defence purport to sue or defend expressly 
vo behalf of himeelf and the others, and notice is required to 
be given to those interested who are not parties to the suit. 
interests Whenever these were sulyect to be affected: by transactions im whieh he engaged, 
even in his own sole mame ooo. 0.0... Where the other members are iufants at the 
time of Che suit. that, ne debt. ie a reason for scrutimiziggy the uiatter with more than usual 
care inonter to protect them aginst: fraud. but here fraud is not suggested: the suit for 
natemption Was, ne doubt, brought by Vein perfectly good) faith, his own interests bere 
concerned equally with that of his infant brother, His capacity to represent the family 
was tot imputed by any collusive artifice to its prejudice. and the practice having been 
such an it Was in [scti, the: were OnUsaton i ape ity the a phantiff asa party dict 
not prevent his bemg bound by the suit in which he was effectively represented by Vo At 


ent Vo would have to set forth the minor brother's name.®? but the law of 18356 was 
exacting in part: 
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Such suits may embrace claims or rights of a public nature 
whereas Explanation V is confined to private rights. Apain. 
Sec. 80 contemplates the case of parties tus numerous to be 
conveniently made parties to the suit. . . In such cases 
each of the parties interested, although claiming the same 
interests, for example, us creditor of a deceased person or of a 
company, may have a separate interest, riz., in the debt due to 
him in which the other parties are not interested.” 


A contrary opinion was expressed in Wusuderan v. Nara- 
yanan,*” by Innes, J., who even observed that— the Explana- 
tion does nut seem to refer to dund fide detences but bond fide 
claims;” but Kernan, J., while assenting to the proposition 
that all persons, whose interests are sought to be prejudicially 
affected by a suit, should be parties to it, added that—* there 
are exceptions to the rule when such interests are considered to 
be sufficiently represented and protected by parties to the suit,” 
and that it was not neceseary in that case to determine whether 
the case of a Malabar tarwad in a suit to aftect the interest of 
the ¢arwad is within any exception to the rule. 


In Ittiachan v. Velappan,” a Full Bench of the Madras 
High Court upheld the execntion-sale in a case in which it 
was clear that the debt was a darwad debt; and though the 
Karnawaa was not deseribed as such, he was impleaded jointly 
with four anandravans, described assuch. ‘he Full Beneh did 
so, however, on the authority of the Privy Council decision in 
Bissessur Lally. Luchmessur Singh,” but retused to go further ; 
and, as a general rule, observedthat : “‘ Where the members of a 
turwad are Not parties to the proceedings and have not heen 
represented In the manner prescribed by the Code, they are 
not estopped from showing that the debt was not a larwad 
debt,’ In Thanakoti v. Muniappa,” ua Division Bench of the 
same High Court held that ‘* Explavation V must be read with 
the provisions of Sec. 30, and the principles to be found in 
that section.” The Full Bench decision was explained and 
followed in Sri Dent v. Kelu Eradi,” in which Muttosami 
Ayyar und Brandt, JJ., said,—** The grounds of decision unaui- 
mously adopted by the Ceurt were (1) when the Aarnawan of 
a tarwad was not impleaded as such in a suit, and there was 
nothing on the face of the proceedings to show that it was 
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intended to implead him in his representative character, tarwad 
property could not be attached and sold in execution of a 
decree, even though it was proved that the decree was obtained 
for a debt binding on the tarwad. and (2) that, although the 
property of 4 tarwad might be attached and sold in execution 
of a decree when the karnawan was sued as representative 
of the ¢arwad, members of the tarwad who were not par- 
ties to the proceedines and had not been represented in 
the manner prescribed by the Code of Civil Procedure 
were not, estopped from showing that the debt for which 
the decree was passed was not binding on the tarwad. 
The principles on which the grounds of decision were for- 
mulated are (1) that a decree cin only operate inter partes ; 
(2) that if it is desired to extend its operation to those who 
are not parties to the suit, or who do not claim under them, 
the procedure prescribed by Sec. 0 should be followed; 
and (3) that a concession can legally be made in view of the 
irregular practice in Malabar only to the extent indicated by 
the ruling of Privy Council in Bissessur Lall v. Lachmessiur 
Singh, . 2. 2. 2. «© «© . Hence it was held by the Full 
Bench that the intention to implead the faraacan as 
representative of the darwad must appear from the proceed- 
ings in the first suit, and that the debt recognised by the 
decree must be binding on the entire darwad. Applying 
these principles to the case before as, we do not see 
our way to saying that the respondents were bound by 
the decree in the suit of 1879, on the ground that their 
karnairan then in good faith opposed the appellant's claim. 
There can be no doubt that the association of karnawan 
and the senior anandravan may be taken to disclose an 
intention au the part of the appellant to implead the res- 
pondents’ farwad; but upon the facts found, we must 
hold that the respondents have shown that che former 
decree was not substantially correct. ‘Lhe Full) Bench 
decision precludes our holding that the decision against a 
karnawan is binding on the members of the ¢arwad unless 
they prove mala fides in him, in a suit to which they were 
not actually or constructively parties; if they were so, it 
would be immaterial whether the karnawan acted in good 
faith or otherwise; if they were not parties actually or 
constructively, it is open to them to show that the former 
decree is substantially incorrect, and therefore is not bind- 
ing on them.’ The decision in Sri Deri v. Kelu Eradi, 
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was followed in Shankaran v. Kesavan.® If this view of 
the Madras High Court were right, and the Explanation 
V applied only to the cases in which the proceedings 
were in accordance with Sec. 30, it would not receive any 
effect, and need not have even been enacted. 


In Chandu v. Kunhamed,* Sir Arthur Collins, C.J., and 
Handley, J., observed that—*‘ the contest in that (former) 
suit as to this particular paramba was between the plaintifis 
in that suit asserting that it was property in which they 
and present defendant No.1 and their other co-sharers 
were entitled to share, and present defendant No. 2 deny. 
ing the same and claiming it as hisown property, and there. 
fore present defendant No, | and the other co-sharers may 
be said to claim under the plaintiffs in that suit by Expla- 
nation V.” ‘The former suit in this case was subsequent to 
the Code of 1877, but no reference was made in the deci- 
sion to Sec. 30 or to any of the previous decisions of the 
High Court. The case is in some respects similar to that 
of Madhavan v. Keshavan,” in which also the former suit 
was subsequent to the Code of 1877, and all the slams 
except that of the plaintiff were represented, and the plain- 
tiff’s adoption was not recognised at the time by the other 
uralars, but no objection was made in the former suit on 
the ground of the plaintiff's slam not being represented, 
and Kernan and Parker, JJ., held, that they had ‘no doubt 
that plaintiffs clam was sufficiently represenied by the 
uralars of the other tl/ams, who had a common interest 
with plaintiffs zl/am.’ 


102. There appears to be a conflict of opinion with 
E : regard to the exact signification of the 
xplanation V. ap- ae ee : cont ee 
plies when the €Xpression ‘claimed in common. The 
claims to the right Calcutta High Court is in favour of a 
are not on the restricted construction, and in Kalt- 
seni shunkur Doss v. Gopal Chunder Dutt,” 
Sir Richard Garth, C. J., in delivering the judgment of the 
High Court said,—‘‘ It has been decided by the previous 
judgments in this case, that the right claimed by A. in the 
former suit, and the right claimed by the plaintiff in the 
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present suit, is a private right, ‘ which heclaims incommon 
for himself and others’ within the meaning of Explanation 
V. We cannot agree in this view. The right claimed by 
the plaintiff is not one which he and other inhabitants of 
the neighbourhood claim under one common title. It 
is a prescriptive right which he claims individually in 
respect of his own house and premises, and depends upon 
how long he or the occupier of the house have used the 
right. It would not avail the plaintiff, if'all the other owners 
of the housesin the same locality could prove, that they had 
used the drain for the prescribed period, if he himself or 
the occupiers of his premises had not used it for that 
period. ‘The claim, therefore, of each owner is essentially 
a separate claim in respect of his own premises. Explana- 
tion V does not, therefore, apply to such a case. It only 
applies to cases where several different persons claim an 
easement or other right by one common title, as for instance, 
where the inhabitants of a village claim by custom aright of 
pasturage over the same tract of land, or to take water from 
the same spring or well.” ‘The Punjab Chief Court, on the 
other hand, takes a broader view, and in Chet Ram v. 
Bahal Singh,’ Barkley, J., said, that ‘the contention that 
this explanation only applies to suits for right of way, 
easements, and the like, has no foundation either in the 
language of the Section or in the principles of the inter- 
pretation of Statutes.” 


103. A decision ina suit to which a servant or an 
Master and principal. @8eNt is a party is often held to be res 
and servant and judicata against a master or principal 
agent how far and vwrce versd. This view has some- 
bound by decisions times been based on the ground that 
against each other. : a ‘ 
there exists a privity between them, it 

being said that every one who claims or justifies under a 
command given by another, is in privity with him who 
made or issued the mandate, and is bound by an estoppel 
relating directly to the interest or the right on which 
the mandate is founded. Thus Mr. Herman says “A 
master or principal is in privity with his servant or agent 
when the latter defends an action in the right of the 
former, and a judgment is an estoppel toa renewal of 
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the controversy by the principal or master in the suit, on 
the ground that he is considered the real party, and espe- 
cially when the principal expressly or impliedly authorized 
or ratified the acts of the agent, virtually rendering him a 
party to the proceedings instituted by or against the other, 
The principal and servant are substantially one in inter- 
est.”’*> The existence of privity between them has, how- 
ever, often been denied. Wr. Bigelow observes ‘that 
judgment against the agent upon a cause of action for 
which the principal is liable, is probably conclusive upon 
the principal in the absence of fraud or collusion on the 
part of the agent,” hut admits that this is not on the 
ground of privity of estate between them, und says that the 
decision in Pretchan/ v. Hitchcock,*® “shows that in the 
relation of guarantor and principal no privity in the sense 
in which the law of estoppel is applied cxists ; and the same 
is true by the weight of authority of the relation of surety 
and principal, co-sureties inéer se, principal and agent, and 
the like cases where parties are answerable over.”” In 
Hayes v. Bickelhoupt,” it was directly held that agents and 
principal did not as such standin privity with each other ; 
and Mr. Freeman, observing that, points out that—‘ if the 
principal is ever bound by a judgment against his agent, 
itis in those cases in which he authorized the institution 
of the suit.”"" > Mr. Black also admits that, ‘* as a general 
principle, it is undoubtedly true that there is no privity of 
estate between principal and agent.” 


In Emma Silver Mining Co. v. Emma Mining 
a judgment ina suit ayzainst an agent was held to bar the 
plaintiff as against the principal, but not on the ground of 
privity. In the judgment, Choate, D. J., said-—* The 
weight of authority is that where an agent in a transaction 
is sued after the termination of his agency, and upon a 
trial of the merits the issue is determined against the plain- 
tiff, the principal, though not a party to the suit, can avail 
himself of the judgment as a bar, when he is sued by the 
same plaintiff un the same cause of action. While the 
principal, if he had no notice of the former suit, and no 
opportunity to defend it, may not be concluded by a judg- 
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ment against his former agent, or nade responsible for the 
agent’s bad pleading or blunders in the trial of the cause, 
because so to conclude would be to deprive him of his pro- 
perty without due process of law, yet, as regards the 
plaintiff who has before sued the agent and been defeated, 
there is no reason why he should not be concluded upon 
that principle of public policy, which gives every man one 
opportunity to prove his case, and limits every man to one 
such opportunity. We has had his day in Court, and it 1s 
immaterial whether he has chosen to test his right as against 
the principal or the agent in the transaction, provided the 
issue to be tried was identical as against both.” InEmery v. 
Fowler,'' the Supreme Court of Maine said: “Ifthe action 
were brought against the servant, he could be permitted to 
prove that he acted as the servant of another who com- 
manded the act. and was justified in the commission of it ; 
or who, if the act were unlawful, had made compensation 
for it either before or after judgment, and his defence 
would be complete. It is not perceived why he may not, 
upon the same principles, be permitted to prove that the 
plaintiff had commenced a suit against his principal for the 
same cause of action, and proved the acts of his servant as 
material to the issue tried between them, and that a judg- 
ment upon the merits had been rendered against him. 
In such case the principal and servant would be one in 
interest, and would be known by the plaintiff to be so. 
To permita person to commence an action against the 
principal, and to prove the acts, alleged to be trespasses. 
to have been committed by his servant, acting by his order, 
and to fail upon the merits to recover, and subsequently to 
commence an action against that servant, and to prove and 
rely upon the same acts as a trespass, isto allow him to have 
two trials for the same cause of action, to be proved by the 
same testimony. In such cases the technical rule, that a 
judgment can only be admitted between the parties to the 
record, or their privies, expands so as to admit it when the 
same question has been decided and judgment rendered 
between parties responsible for the acts of others.” 


_On a similar principle, it has been held that if a suit 
against a servant for damages for a wrongful act authorised 


eee 








ea atte te ge ee 


AE Ree cee eA en IR REE PN Ee Lape ccnp ge me: 


43 Emery c. Fowler, 63 Am. 627, 





§. 103.] DECISION IN FAVOR OF AGENT I8 RER JUDICATA FOR PRINCIPAl.. 99) 


by his master is dismissed on a ground equally applicable 
in an action against the master, such for example, as the 
lawfulness or unlawfulness of the act in question, the dis. 
missal will bar a subsequent suit for that act against the 
master.” So also where the plaintiff sued for certain 
cattle, and the defendant justified his taking them under 
the authority of a person whose property he contended they 
were, the determination of the issue as to the master’s 
title was held barred by a decision in a former suit against 
the master in regard to the master’s proprietary right." 


A decision against an agent, passed when he is acting 
beyond or without authority from his principal, can of 
course, not be res judicataas against the principal.” 


A decision against a Government officer is not binding 
in any case against the Government. ‘This was the view 
taken by the New York Supreme Court in Peck v. State,’ 
in which it was held that a decision against the managers 
of a state asylum even in regard to acts they had to do as 
officers of the Government was not so binding, and Earl 
J., in delivering the judgment of the court, said: ‘ The 
state was not a party to that proceeding, and in that 
proceeding the asylum managers did not represent the 
state. It was a proceeding against them to compel them 
to discharge what was claimed tobea duty resting upon 
them under the law of their creation and the contracts 
into which they had entered. While they represented 
the state in making the contracts with Peck and Co., they 
did not stand in the place of the state in any suit brought 
against them, either for misfeasance or nonfeasance in the 
discharge of the duties which dévolved uponthem by law. 
No provision is found in any statute giving them authority 
to represent the state in any litigation, or giving the consent 
of the state to be bound by any adjudication to be nade 
acainst them. <A state cannot be sued in its own courts, 
except. by its consent, and this rule is founded upon public 
policy of great importance, and it would be greatly impaired 
and could be largely nullified, if the state could be beund 
by judgments rendered against its agents or officers. Such 
judgments may bind the officers and compel them to 
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discharge their duties, and thus frequently they enable 
claimanta to obtain payment of their claims against the 
state and other rights to which they are entitled by law. 
But the adjudication in such actions never estops the 


state on the principle of res adjudicata. And soit has 
been frequently held.” ” 


104. A decision ina suit to which a principal or a 
How far decisions in SUrety is a purty is In certain cases 
suits tu which the binding against the surety or the 
principal debtor or principal debtor respectively. — In 
ioe ae wil Spencer v. Dearth,” the Supreme 
surety or principal Court of Vermont said: “It would 
debtor. , scem that the doctrine of the more 
recent cures 1s that the relation between joint and several 
contractors, whether they stand in the relation of principal 
and surety, or are both principals, creates such privity 
between them that a judgment for or against one of them, 
tounded on the merits and not on technical grounds, and 
obtained without fraud or collusion, is evidence for or 
against the other in a subsequent suit involving the matters 
adjudicated in the former action. And where the defend- 
ant in the second action had notice of the former suit and 
an opportunity to make defence, or where the defendant in 
the second action voluntarily appeared and assisted in the 
former proceedings, or in case of payment made by a co- 
contractor who Isa party of record inthe second, but was not 
in the former action, or a release to him of the whole cause 
of action, or accord and satisfaction, where either of such 
matters is presented in the former action by the party there- 
in, and urged for himself and through his agency for and 
on behalt of another party not on the record, but having a 
direct interest arising from express contract or by operation 
of law to prosecute or defend the suit, and same is prose- 
cuted or defended with his express or implied countenance, 
such judgment is conclusive evidence in the second suit of 
the matters so adjudicated in the former action,”’ 


There is no unanimity, however, as to the exact cases 
in which such decision has this binding effect. It may be 
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taken as settled that a decision in favour of the principal 
debtor in a suit against him alone by the creditor is con- 
clusive in favour of the surety also as against the creditor.’ 
This is so however not on the ground of the doctrine of res 
judicata, but on account of the very nature of a surety’s 
obligation.’ Lacombe, who is a strong advocate of the non- 


x. The surety’s obligation in’ suelo a caseis of a character similar to that) of a 
debtor who is linble jointly and severally with another, and it appears to be settled: that a 
finding in asuit: brought! against one of sieh debtors in dis favours to the plea of pay- 
ment, &e.. by him will be ves judeeafa ina suit against any other debtor liable jouthy and 
severally with him, This was wellexplained in Spencer v. Dearth. in wineh the Supreme 
Court of Vermont said * Kachsigner ofa joint amd: several promissory note ander 
tukes, for himself, andoas surety for the other signers, to pay the note secordiny to its 
tenor, When one of the signers has paid the mete ia full or made pUsment on it, sueh 
payment is as between the makers and payee regarded as payment made by allmakers . it 
constitutes adefence tothe clainy common to all the prommsors. if aetion be) brought 
against one of them. and the defense of payment os unterposed. and it prevails, and 
judgment ts rendered) against the plaintiff on the ground that the note was paid in full 
before the commencement of the suit. the plautuP by such adjudication has dawl bis) day 
in court, The question of payment determined against bine was net only oa full defense 
for the promisor agaist whotn that sar was uostituted, but oadso a full discharge for the 
other makers from the debt indicated by the note, and the judament as conelusive evi- 
dence of such payment could not be excluded ina subsequent aetion acaiust aomiatker: of 
the note. though nota party of record to the former adiudieation, without wnjiusat diseri. 
mination asx to the respective rights and remedy of the parties a the prosecution and 
defence of suit or suits upon such acontract, * 8 “7 "OF And if he (the creditor) 
proceed to trial and final judgment. in ao sail agaist one or more of the makers of the 
note, and not aginst all upon the defence of payment. or other defence to the merits, that 
would discharge the claim as to all the promitsors, we tay assume, tiaitibat be shown that 
he has just cause fora ew trial in the same action. that he has had suehoao trial und 
wajudication of the matters invelved as the Jaw contemplates, eo-extensive with the 
rights aecorded to the party against whom he sought to enforce the choum. — Enosteds trial 
and adjudication upon matter of defence to the whole merits of the plantifPs eum, such 
as payment of the note in full, and final judgment os againet the plamtifl, sueh fudpenent 
is not on grounds personal to the maker of the note the plamtil hid eleeted to sue, but 
it ip also in effect on the ground that he has no eause of action agatost the othe: makers 
of the note, or either of them * *  @ °C Where one of the mnahkers, ina suit against 
him, upon the defenee of part payment, or oftser of a claim in his favour, has reduced 
the amount of the note, another raaker of it, ina subse ie dt stat. ean legally claim Chat 
the plaintiff should be bound by the former adjucdieation, as showing the balance due 
upon the note at that time, Such elaim being mutual as between the parties to the thrst 
nuit would not be so between those ie the sceoud, and) for (hs reason the merite of i 
eould not be litigate boas an offser between che hitter.  Thiss one af the rensonn fos 
holding the former judgment upon such toatter conclusive, The ela is by the former 
wijudication merged in the judgment, and thereafter no etion Wah be Upon at, Teenie, 
it would not do to say that the phantiff, gnoae stat oon the note sasaiiet another muaher, 
could colleet of iim that part of the note whieh lad been satished by offset of the elain 
nninat the plaintiff. To allow dni to doth would allow bam the first surt, bey offset 
tu the note, to pay and satisfy a debt due from himself to one maker of the ote, sad in the 
second to collect the Whole note of another maker thereof Dt ean make no cifferene:s 
that the claim in offset was orginally a matter persotal between the parties to the firet 
suit, because by its adjudication and offset the effeet us the same asf the defendant on 
the first suit. before it. commencement, had nade a patient fram his own private 
frageds to apply on the mote, god the same Josack baer allowed om dmsemn sneer bby lasteagre®. 
Upon the same principle, where judgment os rendered ugainst the plamtifh in a eat i 
his favour aviudnst one of the makers of the note. and the ground oa whieh the plane 
failed to reeover is that the note had been paid in fall or satisfied bis affect of a chugs 
due from the plaintiff to the defendiant, sach judyiment whomld da seusuedead ae a tegnad tau be 
wo Treeowery agaist either of the orber makers, thoush Mar sc parts to the farnuie ial pads 
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application of the doctrine of mandat and representation in 
all such cases, says:—‘“‘L’on sait en effet: (1) que le 
cauttonnement ne peut pas exister sans une dette principale , 
(2) que la caution ne peut pas ¢tre tenue plus rigoureusement 
que le débiteur cautionne ; (3) qwil n'y a pas de cautionne- 
ment si la dette principale n’est pas ctvilement valable ; (4) 
gue la caution peut par suite xe prevalotr de toutes les excep- 
tions réelles que pourrait opposer le débiteur principal, Il 
resulte de ces principes que la caution peut invoquer comme 
entrainant sa propre libration le gugement rendu au profit 
du dibiteur principal; ce mest pas qu'elle puisse, comme 
ayant—cause du débiteur, prétendre qu'elle a ‘te répresentee 
par lui dans Vinstance, mais le jugement envisag’ comme 
simple fart, entrainant Vertinction de la dette principale in- 
dépendamment du hien jugé et de Pautorit: de la dicision, est 
une cause suffisante d’ertinction du cautionnement. Nous 
avons vu plusieurs fois occasion d appliyuer ce principe que le 
jugement fait foi, méme a Pégard des tiers, de la dicision qwil 
adonnie «i la question litigieuse; or la caution n’a qué 
[ invoquer dans ces limites, putsqu il lui suffit de dire: le, 
debiteur principal n''tant plus tenu vis-a-vis du ercancier, je 
ne puis U'lre moi-méme. Ce qui proure au surplus que cette 
solution d'coule de la nature m‘me de ce contrat, c'est que, 
s'il n'en ctat! pas ainsi, le jugement serait sans ultlit’é pour le 
débiteur mime qu’il aurait libéré, pursque la caution, gui 
serail forcre de payer le créancier st elle nwititt admise d lui 
opposer exception de la chose jugce avec le dcbiteur principal 
aurait sonrecours contre ce dernier.””’ 


In Brown v. Bradford,’” the Georgia Supreme Court 
said: ‘ The sheriff could, beyond doubt, protect himself 
by the judgment, and when he is clear we think his sureties 
are Clear, The responsibility is for his default, and he is 
in default when he acts against the judgment of the courts, 
and not when he acts in conformity with them. He was not 


Oe meer mer wee ce eee ee 


Dated 


cation, To this extent, effect should be given te the Qudgment on ccew of the provity 
exist ine between the Pronnsops, ned tne view of Chie fact ot suet PRUNE, offset chet) pinated 
by the gudgment. inoosueh case. after the amestion ef payoen ter other inatter a fii 
Yehon of the note has been once determine! by sueh pudvinen! cesanet the plamntiff, 
ean bene foundation for ao sunt amarost ui ether makerof the notes” On the 
general principle, ao finding: in a suit brought against the maker of a mote by ans 
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in default in refusing to account ayain for this money after 
there was ajudgment of the proper court that he had al- 


ready accounted for it once, and was not bound to account 
for it any more.” 


Dr. Bigelow hes expressed himself as of opinion that 
a decision in favour of a surety in a suit against him alone 
will be binding against the creditor in regard to the princi- 
pal debtor also. He broadly says, that—*it seems clear 
that a judgment in favor of the principal or the surety ina 
suit against either, upon a ground applicable to both, should 
(so far) be accepted as having conclusively decided against 
the plaintiffs right of action.”"' The only authority he 
cites in favor of this view, is a decision by the Supreme 
Court of Missouri in State v. Coste. On general principles 
itis clear that the considerations applicable to a judgment 
in favor of the principal can have no application when the 
Judgment is in favor of the surety alone, as in the latter 
case there need be no extinction of the principal debtor's 
obligation. A view similar to that of Dr. Bigelow has often 
been taken by French jurists gus admettent que Vexistence du 
mandat ad litem peut etre subordonnie a Vissue du procs 
crownt que le debiteur est libre par le jugement qui repousce 
Caction du créancier contre la caution, st d’ailleurs il n’est 
pas motive sur des considerations personelles « cette derniere. 
This view has, however, often been dissented on principle 
there also, Thus Lacombe has argued strongly against it, 
and concludes by saying :—Nous prvférons admettre que se 
qugement est a Cegard du débiteur principal ‘res inter altos 
acta,’ et que, non obstant son existence, le creancier peut lur 
réclamer le payement de sa creance, et que le debiteur lut-meme 
avant de rembourser la caution, peut egalement demander «a 


cette derniere de lui rapporter sa liberation de l'obligation 
principale,” 


As to the cases when the decision in the first suit 1s 
against the principal debtor, there is a general accord that 
ordinarily it is not binding on the surety. This has been 
held directly in Young, ex parte,” in which Lush, L, J., said 
* Messrs. Cantor claim to prove for the amount which has 
been awarded in an arbitration to which Mr. Kitchin was 
no party, an arbitration between themselves and the prin- 
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cipal debtors pursuant to the terms of the agreement. Now 
I agree with Mr. Linklater that, if'the guarantee fairly 
bears this meaning, not only that the firm shall arbitrate if 
they are reguired to do so, but, ‘I undertake to pay you 
such sum as the arbitrators shall find that they owe you for 
damages,’ a proof night well be made for that sum. But 
I do not think any of us ever saw a guarantee in such a 
form, and, to my mind. this guarantee has not, and was 
never intended to have, such an effect. There is not a 
word said in it as to what amount the surety will pay ; it is 
not usual to say that. and there is not a word about it 
here. What he says is, ‘1 undertake and guarantee that 
all wines supplied to them by you shall be duly paid for.’ 
Now, suppose the dispute between the parties was whether 
a given amount was due for wine ; supposing the creditors 
had brought an action against the debtors, and had proved 
before a jury, and had got a verdict for a given amount 
as being the debt de to them for wines supplied, and they 
had then brought an action against the surety upon this 
vuarantee, that verdict would have been no evidence 
against the surety of the amount due for wines. The cre- 
ditors must have proved it over again against the surety, 
because he is not bound by any admission or statements of 
the principal as to what amount is due, He is only bound 
to pay the amount which shall be proved against him, In 
such wu case as that, the verdict would have been no evi- 
dence at all, except to show what the amount of the 
verdict was. It would have been no evidence of the 
surety’s liability to pay that amount. Then we go on to 
the next clause: ‘1 undertake and guarantee that the 
agreement shall be otherwise duly performed in all respects.’ 
That is all. He does not say a word about paying any- 
thing. Thatis left to the proper legal conclusion. He 
would have to pay damages for the breach of the contract 
by the new firm. How are those damages to be assessed ? 

hy, in the same way as the debt would have to be assess- 
ed ifthe claim were for wine supplied. You must find 
explicit words to make a person liable to pay any amount 
which may be awarded against a third person, whether it be 
by a jury, ora judge, or an arbitrator. That is not the 
natural construction of the words of this guarantee nor 
the usual form ; for, as | have already said, [ never saw a 
guarantee which contained such words. What the guaran- 
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tor engages for is to be answerable for any debt they may 
owe for wines, and for any damages which may be sustain- 
ed by the breach of any other of the provisions of the 
agreement. Then the amount of the debt in the one case 
and the amount of the damages in the other, must, if the 
surety insists upon it, be proved as against him, just as it 
would have to be proved if the action were against the 
principal.” Similarly, James, L. J., said: ‘It is con- 
tended that he is liable to pay any sum which an arbitrator 
shall say is the amount of the damages. ‘I'he guarantee 
must be expressed in very clear words indeed before | 
could assent to a construction which might lead to the 
grossest injustice, Itis perfectly clear that in an action 
against a surety the amount of the damage cannot be 
proved by any admissions of the principal. No act of the 
principal can enlarge the guarantee, and no admission or 
acknowledgment by him can fix the surety with an amount 
other than that which was really due and which alono the 
surety was liable to pay. If a surety chooses to make 
himself liable to pay what any person may say is the 
loss which the creditor has sustained, of course he can 
do so, and if he has entered into such a contract he 
must abide by it. But it would be a strong thing to say 
that he has done so, unless you find that he has said so 
in so many words. The arbitration is a proceeding to 
which he is no party; it is a proceeding between the 
creditor and the person who is alleged to have broken 
his contract, and if the surety is hound by it, any 
letter which the principal debtor had written, any ex- 
pression he had used, or any step he had taken in the 
arbitration would be binding upon the surety. The prin- 
cipal debtor might entirely neglect to defend the surety 
properly in the arbitration; he might make admission of 
various things which would be binding as against him, but 
which would not, in the absence of agreement, be binding 
as against the surety. It would be monstrous that a man 
who is not bound by any admission of the principal debtor, 
should be bound by an agreement between the creditor 
and the principal debtor as to the mode in which the 
liability should be ascertained.” The United States 
Supreme Court held in McLaughl v. Bank of Potomac,”" 
that a former judgment against an administrator, unless 
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fraudulent or collusive, would be conclusive against his 
sureties. 


The contrary also is often held. Mr. Wells says’°—‘“ The 
general rule as deducible from the cases is that a judgment 
is at least prama_facie evidence against the sureties, but not 
always conclusive.” As for instance, where one 1s surety 
for another's conduct, or where a suit on an administrator’s 
bond is brought, and a judgment is adduced in favor of 
a creditor against the administrator.” However, in the case 
just cited, the former judgment was held conclusive 
against the sureties, The action in which the judgment 
was obtained was against the administrator alone. He 
refused to pay the judgment, and an action was brought 
against the suretics om the bond, and ir was held that the 
judgment not being obtained by frand or collusion, was 
conclusive upon them in regard to all) matters of defence 
affecting the merits of the controversy between the parties 
to the judgment, so that the plaintiff being a corporation 
and the administrator having pleaded the non-existence of 
the corporation and having failed in the plea, the sureties 
could not, in the subsequent action against them on the 
bond, be permitted to deny the existence of the corporation 
uf the time the pudgment was rendered. And, also, a jJude- 
ment asst an administrator is conclusive on his) sureties 
as to the amount of the indebtedness, although not against 
the heirs not made parties.” | Speaking of such cases, Mr. 
Herman save, broadly,--" Upon principle a judgment in an 
action against the principal alone for acts or omissions 
which are a breach of the conditions of his bond, are in 
the absence of fraud and collusion, conclusive evidence in 
an action brought by the same) plaintiff, against his sare. 
ties on his official bond, the cause of action being the 
sane, It may therefore be said that) the authorities hold- 
ing that judgments against a principal are prima facie 
evidence in an action against the sureties, it is meant that, 
unless fraud or collusion or a mistake in the facts can be 
shown, the judgment is conclusive, and this doctrine is 
applicable in actions upon bonds or recognizances given for 
the faithful performance of the duties of administrators, 
assignees, constables, sheriffs, trustees and other parties 
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filling offices, of public or private trust...) .) In con. 
sequence of the obligation of the surety being dependent 
on that of the principal debtor, the surety was also regard. 
ed us the same party with the principal in respect. to 
whatever is decided for or against him . . |.) What- 
ever has been decided in favor ofthe principal must be 
taken to be decided in favour of the sureties, who ought in 
this respect to be considered the same party, and eice versd, 
when the judgment was avainst the principal, the creditor 
can make it available against the surety, and demand that 
it be carried into execution against him. . . . .. 
The measure of his (principal's) responsibility is the mea- 
sure of theirs (sureties’), and any act of the principal 
which estops him from setting up a defence personal to 
himself operates equally against his surety.”’ 


Mr. Black, on the other hand, says: —" Tae general 
tendency of the Enelish and American Jurisprudence is to 
hold, in ordinary cases of suretyship, that a judgment 
against the principal is not conclusive upon the surety, 
unless the latter was made a defendant in the action.””' 

. . Andin New York, the authorities even go so far 
sto hold that a surety for a debt will not be bound by a 
judgment against his principal, even though the suit was 
conducted, on the part of the principal, exclusively by the 
surety as his agent.°' But still there are many cases 
which sustain the doctrine that the judgment aguinst the 
principal is at least prima facre evidence against the 
surety, though liable to be impeached for fraud, 
collusion, mistake, or payment.” On the whole, the 
best rule which can be deduced trom the «autho- 
rities is that the judgment is conclusive upon the surety 
only in cases where the principal may be considered 
as the former's agentin the particular transaction. and 
where, upon a fair consideration of the contract of 
indemnity, it may be construed as binding the surety 
to a responsibility for the conduct or result of the suit 
in which the judgment is rendered.” ‘There is a similar 
conflict of opinion in regard to the point among French 
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Jurists. The broader view of Mr. Herman, to quote from 
Lacombe,—est professce par le plus giand nombre dau- 
teurs et ast’ depuis long temps consacrce par le cour de 
casgation.”” This view is attempted to be justified on 
the ground of a mandat by the pincipal debtor to the 
surety to represent him in litigation, but Lacombe who is in 
favour of the narrower view, points out that it is contrary 
to the spirit even of the French legislation to admit so 
extended a mandat. 


The cases in which a decision against a principal is 
held by the American and the English Courts to be res 
judicata arc those in which the guarantee is really for the 
consequences of the determination of the Court and for the 
consequences to the principal of that determination. The 
bar in these cases is evidently quite independent of the 
doctrine of res judicata or any analogous principle, but a 
result merely of the conditions of the contract of guarantee. 
It is on this principle that a decision against an executor, 
administrator’ or guardian "9 is held to be final and con- 
clusive against his sureties in the absence of fraud or 
collusion. In some cases, such a decision has even been 
said: to be merely prima facie evidence against the sureties, 
but this is correct only so far as certain other defences 
are also open to them. It is thus generally held that if an 
administrator does not plead the statute of Limitation, the 
sureties may do sointhe subsequent suit against them. 
Thus in Dawes v. Shed" the administrator not having 

> 
raised that plea, Parker, O.J., observed that ‘she was 
obliged to make that defence for the protection of the 
heirs, devisees, legatees, and purchasers of the estate which 
he represents,” and said: ‘‘We are clearly of opinion 
under these circumstances (of failure so to plead), the exe- 
cutors of the surety have a right so to plead the same 
matter in their defence, not being birred by a judgment 
suffered collusively or negligently by the administrator 
from a protection which the law intended for their benefit.” 
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Similarly in Heard v. Lodge,’ the Massachusetts Supreme 
Court having laid down broadly that the sureties ov an ad. 
ministrator’s bond are, as well asthe principal, estopped from 
controverting the validity of a judgment ascertaining the 
amount of a debt to be paid by the administrators, added 
that ‘the sureties are not to be concluded by a judgment 
suffered collusively by the administrator, and they have 
also the right to insist that the action against the adminis- 
trator shall be commenced within the limitation period.” 
So also, if the administrator fails to file a suggestion of 
insolvency when he should have done so, the sureties ure 
not precluded from doing so in a suit against them.?: 


Barring such defences, the decision in such cases is 
binding ayainst the surety, as “the rendering true accounts 
and having them settled is a part of the duties for the per- 
formance of which the sureties have become bound, and 
there is therefore more reason to hold them bound by 
judicial determinations of the liability of their principals 
than there is any other class of sureties, excepting only 
those who have expressly made themselves answerable for 
the payment of judgments, or for other results of litiga- 
tion.?78 Thus in drwin v. Backus,’' Saunderson, C.J., dis- 
tinguishing the case of such sureties from that of the 
sureties upon ordinary official bonds, said that the ‘ distinc- 
tion seems to be founded upon the terms of the obligation 
into which the sureties upon an administration-bond enter, 
which are, that their principal shall faithfully perform all 
the duties imposed upon him by the nature of his trust, and 
will account for and pay over all money which may come 
into his hands pursuant to the orders and decrees of the 
probate Court.” 


In Tracy v. Goodwin,’ Chapman, |J., in delivering the 
judgment of Massachusetts Supreme Court, held the surety 
liable for the full amount of a judgment against the 
constable, andsaid, ‘“‘We think it more in conformity with the 
true intent and spirit of their obligation to hold that it is a 
guarantee to the plaintiff for such amount as he has legally 
established to be due to himself from the constable, and 
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that, in the absence of fraud or collusion, the judgment 
against him settles conclusively against his sureties, as well 
4s himself, not only the right of the plaintiff to recover 
damages against him, but the amount of the damages.” 


As to the case of sureties on official bonds, Mr. Free- 
man adds—* We shall still find a diversity of opinion; but 
the cases holdine judgments against a principal not to be 
conclusive against his sureties are relatively more nume- 
rous, though probably still in the minority.” As a fact, 
the rule applicable to such sureties is the same with that 
upplicable to others, the same distinctions beiny observed in 
both cases. Thus in Fay v. Ames,’" the snreties were held 
by the New York Supreme Court to be bound by a decision 
ugainst the Sheriff on the ground that, “the defendants 
being jointly bound to indemnify the plaintiff, they were in 
privity of contract with each other, and are to be regarded 
und treated guead the contract, and the rights and liabilities 
connected with, and vrowing out of it, as one person,” the 
Court expressly observing that in such a case a ‘ notice of 
the suit to one Is noticeto all,” andthat ‘if in addition to 
giving notice to the Deputy, notice had been viven to the 
sureties alse, it would have been little more than an idle or 
useless ceremony, asit Isto be presumed thatall they would 
or could have done would have been to refer the matter to 
their principal, the Deputy, and cast upon him the burden 
of the detence, as the Sheriff has done.”’ 


On the other hand, it was held in Thomas v. Hubbell” 
that the decision against the Deputy Sheriff was not res 
judicata against the sureties, and in enunciating the general 
rule, the same Court said—*‘ Although there is a conflict of 
authority on the subject, it seems to be the better opinion 
that, except in cases where, upon the fair construction of 
the contract, the surety may be held to have undertaken to 
be responsible for the result of a suit, or when he is made 
privy to the suit by notice, and the opportunity being given 
him to defend it, a judgment avainst the principal alone is, 
us a general rule, evidence against the surety, of the fact 
of its recovery only, and not of any fact which it was 
necessary to find in order to recover such judgment.” 
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As to the particular case, the (Court added: “The 
terms of the condition of this bond do not bring it within 
the class of cases in which an indemnitor is concluded by 
the result of a suit against the person whom he has under- 
taken to indemnify, upon the gr oun that such is the fair 
interpretation of the terms of the contract, This condition 
is only that he will do his duty as a Deputy Sheriff. In the 
class of cases alluded to, the contract of indemnity is held to 
stipulate for the result of a litigation to which the indemni. 
tor is nota party, and to make his liability to defend merely 
pon the result.” 


The real distinction between these two cases is that in 
the former, the recovery of judgments against the obligee 
was the very thing stipulated against; while in the latter, 
it was only the general conduct of the deputy in respect to 
his duties that fell within a fair interpretation of the 
hond, The distinction was well explained in Bridgeport 
Ins. Co. v. Wilson.” in which the Court said :-—“ Cove. 
nants to indemnify against the consequences of a suit are 
of two classes: (1) where the covenantor expressly makes 
his liability depend on the event ofa litigation to which he 
is nota party, and stipulates to abide by the result; and, 
(2) where the covenant is one of general indemnity merely 
against claims or suits. In cases of the first class, the 
judgment is conclusive evidence against. the indeinniton, 
although he was nota party and had no notice; for its 
recovery is the event against which he covenanted.” In 
those of the second class, the judyment is prima facie 
evidence only against the indemnitor, and he may be let in 
to show that the principal had «a good defence to the 
claim.”™” In this case, the covenant was of the second 
class, and the decision proceeded on the principle adopted 
in Phomas v. Hubbel/, This distinction has been pointed 
outin several cases, Thus in Spencer v. Dearth,” Wilson, J. 
in delivering the judgment of the Vermont Supreme Court, 
said: ‘Some of the cases that profess to follow the common- 
law rule make it depend upon what ts the true meaning of 
the engagement which gives rise to the question. They say 
if the engagement be merely that a particular thing s 
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be done or omitted by the principal, a judicial decision in a 
proceeding against him will avail nothing towards establish- 
ing the existence of the default on which it is founded, in 
a subsequent suit against the surety or guarantor. But the 
same cases maintain the doctrine that when the engagement 
is virtually, or in terms, to be answerable, not merely or 
directly for acts in pais, but for their legal consequences, as 
ascertained in the course of subsequent legal proceedings, 
then the result of one action will be conclusive in the other.’ 
In State v. Colerick,” Taylor v. Barnes,® and Stuart v. 
Thomas," also, the decision against the principal was held 
to be only primd@_ facie evidence against the sureties, as the 
bonds on which the claim was based in those cases were not 
conditioned for the payment of Judgment. In such cases an 
indemnitor is bound by a decision in a suit against the cove- 
nantee, only if he is apprised of the suit, and a notice 
is given to him to come in and defend. In Robinson v. 
Bashins,” the decision was held to be not conclusive, as a 
notice of the suit had not been given. On the other hand, 
in Conner v. Reeves,” the suit’ was brought upon an indem- 
nifying bond given toa Sheriff to save him harmless against 
all “suits. actions and judgments that may at any time 
arise, come, accrue, or happen to be brought against him 
for, or by reason of, the levying, attaching, and making sale 
under and by virtue of an execution issued to him as 
Sheriff :’’ and Andrews, J., said,—‘* The covenantor, in an 
action ona covenant of general indemnity against judginents, 
ia concluded, by the judgment received against the cove- 
nantee, from questioning the existence or extent of the 
covcnantee’s habiltty in the action in which it was render- 
ed. The recovery of judgment is an event against which 
he covenanted, and it would contravene the manifest 
intention and purpose of the indemnity to make the right 
of the covenantee te maintain an action on the covenant 
to depend upon the result of the re-trial of an issue, 
which, us against the covenantee, had been conclusively 
determined in the former action.” This decision was fol- 
lowed by the Supreme Court of Nebraska in Pasewalk vy. 
Bollman,” in which the leading cases on the point are 
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collected, and the covenant was of the same character; and 
Norval, J., said,—‘*he sureties undertook to save the 
officer harmless from any judgment that might be recovered 
against him by reason of the levying of the executions. It 
was no part of the agreement that the sureties should be 
notified of the pendency ofthe action. [fthe sureties desired 
notice of the proceedings to obtain the judgment, they 
should have stipulated for it in the bond of indemnity ; not 
having done so, the failure to receive such notice does not 
affect their liability. ‘Chey agreed absolutely tobe bound by 
any judgment rendered against the officer. In the case of 
most official bonds, the sureties do nut promise to pay any 
judgment rendered against the principal, hence a judgment 
against the official on such a bond is not conclusive upon 
the sureties, where the latter had no notice of the suit. 
There are numerous decisions, however, to the effect that 
a judgment obtained in a suit on an official bond against 
the principal is conclusive against the sureties, though not 
notified of the suit.” It has likewise been frequently 
held that a judgment against an administrator, in’ the 
absence of fraud, is conclusive against his sureties." The 
conclusion we have reached ts, that in an action against 
the sureties on a bond given to a Sheriff to indemnify him 
against judgment to which he shall bea party, the judg- 
ment recovered against the officer is conclusive against the 
sureties, although they had no notice of the pendency of 
the action in which the judgment was obtained, when it is 
shown that their principal defended the suit for the officer.” 


The only other cases in which a surety is bound bya 
decision in a suit to which he is nota party are those in 
which a notice of the suit is given to the surety, ‘Thus in 
Gibson v, Love,” it was held that a judgment against a 
surety, obtained without fraud or collusion, in an action of 
which the principal or any co-surety had notice, is conclu- 
sive in favor of the surety in an action against the princi- 
pal or the co-surety for contribution, The Court further 
said in the case that ‘‘if the surety has notice of the suit, 
and he does not choose to defend it, he thereby waives all 
the defences he might otherwise have to the introduction of 
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the instrument to be introduced in evidence; and his right 
is gone to contest its validity in a collateral way in a suit 
brought by the co-surety for contribution, for it must be 
deemed res judicata.” On the same principle, a judgment 
against one of the co-sureties in a suit, of which notice is 
given to his co-sureties, is generally held to be res judscata 
as against them in regard to any issue they could raise in 
that suit, as they stand virtually in privity with him, and 
are bound to become parties to that suit, and raise it there- 
in.” 


105. Itis also a well settled rule that where one who 
Principle of bar by as conveyed land to another with war- 
notice applies to all ranty of title, is vouched in by the latter, 
the cases of watr- upon due and proper notice to defend 
ranty. a suit of ejectment brought by a third 
person against the warrantee, or voluntarily appears and 
assumes the defence, the judgment if given for the 
stranger, will be conclusive in a subsequent suit by the 
grantee against his —_— of the fact that the former has 
been evicted from his possesssion by a paramount title,” 
In the absence of notice the weight of authority is clearly 
in favor of the view, that the judgment will be admissible 
to prove the eviction, but not the fact of the eviction being 
under a paramount title. In case of sales of personal 
property also when there 18 an express or implied warranty 
of title, and the goods ate taken from the vendee by a 
judgment in a suit against him by a third person, of which 
suit the vendor was duly notified with a request to defend, 
the latter is conclusively bound by such judgment." 
It was held in Andrews v. Denison, * that—‘' when a party 
institutes a suit founded upon a title which his grantor has 
covenanted to warrant, and the defendant sets up a title 
adverse to and inconsistent with the title thus warranted, 
the grantor may be notified to come in and defend against 
that title, in the same manner that he may be notified to 
defend against an adverse title set up in an action against 
his grantee. And when so called in, he will, in the same 
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manner and to the same extent, be bound by the result of 
the litigation.” It can make no difference that there are 
intermediate purchasers, and that the suit is against the 
last one, as all the individuals who have sold the property 
are alike warrantors and can as well defend the title in the 
suit against the last purchaser as ina suit against them- 
selves, if they have notice.’®> It was held in Smith vy. 
Moore, that the right of a vendee to give notice to his 
vendor, and thus conclude him by the judgment, was 
limited to questions of the title, and could not be extended 
to a case in which the quality of goods sold, and not the 
title thereto was in ques-ion at issue, But the principle is 
often applied to cases where the dispute is not as to 
the title to the chattel, but as to some collateral matter. 
Thus in Carpenter v. Pier,®’ it has been held that if a 
person guarantees anything whether real or personal to be 
of a specified quality or character, he may be brought in 

tivity with an action, to which his guarantee is a party, 
involving the character or quality of the thing guaranteed. 
If on notice given he neglects to prosecute the suit, and 
the defence of’ the invalidity ofa note is successfully made, 
he may not, in a subsequent suit between himself and his 
vendee, show that the note was not valid. 


The same view appears to be taken by all modern 
Jurists, The Romans went much further on account of 
their theory of tacit mandat, which has not been adopted in 
its entirety even in countries, the Jurisprudence of which ts 
derived directly from that of Rome. Lacombe, in explain. 
ing the salient difference in regard to this matter between 
the Roman and the French Jurisprudence says:—‘* Les 
qurisconsultes romains admettaient que toutes les fois que le 
garant soutenait le procs sur objet garanti au ru et su di 
principal intéresse, ou apres que sommation arait etv faite a 
celui-ci d’assister au proces (denuntiatio litis), la decision du 
juge enportait autorite de la chose jugée pour ou contre ec 
dernier. Un texte nous fait connaitre trois applications de ce 
principe et a titre d’example seulement: ‘ Veluti a1 creditor 
experiri passus sit debitorem de proprictate pignoris, aut 
maritus socerum vel uxorem de proprietate rei in dotem 
accept, aut possessor venditorem de proprietate re: empl. 
Le motif de cette decision nous est donne par la meme lot: 
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‘quia ex voluntute eyus de jure quod ex persona agentes 
habuit judicatum est’: C’etait dunc un cas de mandat tacite 
basé sur le principe genéral: ‘semper qui nom prohibet 
wntervenire, mandare creditur.’ Notre legislation n’a pas 
accept: cette thvorie du mandat tacite, et il ne suffiratt pas, 
pour qu'un jugement fut opposable a une personne qui n'y a 
pas eté partie, qwil fut démontre qwelle avait connaissance 
du proces engagé. Nous devrtons toutefois admettre la 
méme solution que dans le droit romain, aw cas ou ce serait 
réellement dapres une convention facite de mandat que 
la partie interessée aurait laissé son garant agir en justice 
a son lieu et place. La realite des faits dott, dans cette 
espéce, lemporter sur l'apparence.™ 


106. On the same principle, if partners are sued, and 

one of them being without the State, 

Principle of barby notice js not served with process, and the 
ppb ee toa) the cases others notify to him of the pendency 
ee Mere ATES of the suit, the judgment, even if he 
refuses to participate in the suit, will 

be conclusive against him in a suit by the others for 
contribution.”” The principle is in fact of quite a general 
application, ‘Thus Mr. Herman” says:—‘ A defendant may 
call upon any one whose liability for the cause of action is 
primary as compared with his own, to assume the burden of 
defence in the action, the notice given by the defendant 
will be as effectual in binding such party by the judyment 
rendered in such action as though the notice emanated from 
the Court, as where the covenantee in a deed is sued for 
possession of the real estate by one claiming under a para- 
mount title, the covenantee may relieve himself of the 
burden of defending the suit by giving notice to his cove- 
nantor of the pendency of the suit, and thereby cast upon 
him the duty of defending the title, and bind him by the 
judgment.” Similarly, Dr. Bigelow says,—‘* Under cer- 
tuin circumstances interested persons are held bound by 
judgments when they were not in point of fact parties to the 
proceedings, by giving them due notice of the suit. This 
occurs, for example, where the party notified 1s liable over 
to the notifying party to make good any recovery by the 
plaintiff; the notified party having opportunity as well as 
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notice to appear.”” In Davis v. Smith,” it was said that 
“the rule seems to be established that when a person is 
responsible over to another, either by operation of law or 
by express contract, and notice has becn given him of the 
pendency of the suit, and he has been requested to take 
upon himself the defence of it, he is no longer regarded 
as a stranger to the judgment that may be recovered, 
because he has the right to appear and defend the action 
equally as if he were a party to the record. When notice 
is thus given, the judgment, if obtained without fraud or 
collusion, will be conclusive against him whether he has 
appeared or not.” 


The same has been held in a number of other cases,” 
In Littleton v. Richardson,” Mr. Justice Bell said-— 
‘© When a person is responsible over to another, cither by 
operation of law or by express contract, and he is duly 
notified of the pendency of the suit and requested to take 
upon himself the defence of it, he is no longer regarded as 
a stranger, because he has the right to appear and defend 
the action, and has the same means of controverting the 
claim, as if he were the real and nominal party upon the 
record. In every such case, if due notice is given to such 
person, the judgment, if obtained without fraud or collusion, 
will be conclusive against him, whcther he has appeared or 
not, for he is bound to take tp the cause at that point, in 
exoneration of the defendant ; the latter need not longer 
defend.”” The learned Editors of the American State 
Reports say: “ A man may become a privy by being mide 
responsible over to another by positive law, or he mav make 
himself a privy by covenanting for the results or consequences 
of a suit between other parties ; and in either case the judg- 
ment will be conclusive against him; provided he be notified of 
the pendency of the suit, and called upon to defend the same.” ™ 
In Duffield v. Scott,"’ Mr, Justice Buller, said :—*« The 
purpose of giving notice is not in order to give a ground 
of action; but if a demand be made which the person 
indemnifying is bound to pay, and notice be given to 
him, and he refuse to defend the action, in consequence 
of which the person to be indemnified is obliged to pay the 
demand, that is equivalent to a judgment, and estops the 


- oe es 13}. - og daca aig Am. Dec. 319. 
e. 35], . Dec. 10, 
®1 Bpencer c. Dearth, 43 Vt. 106. 93 2 Am. &t. 


Pritchard e. Farrar, 116 Mass. ot aT. K. 


239 NOTICE GIVEN MUST BE EXPRESS. [S.-107. 


other party from saying that the defendant in the first 
action is not bound to pay the money.” A _ notice 
calling on a person to defend a suit cannot estop him 
from controverting the judgment in the suit, where his 
non-liability need not result in a judgment in favor of 
the party calling him, so that where one sells property 
as called for by a bill of lading issued by a common carrier, 
and is then sued by his vendee on the ground of a defi- 
ciency in the quantity of such property, he cannot bind the 
carrier by asking him to defend.”® Similarly, if one carrier 
on being sued for the loss of goods, gives notice of it to 
another carrier to whom he delivered the same for trans- 
portation, asking him to defend the suit, a judgment 
against the first is not conclusive of the liability of the 
second. ‘*Whether sucha relation exists as to make the 
notice an estoppel, to that extent, is an open question that 
may always be contested ;”’ but, as observed by Walker, J., 
in Chicago and N. W.R. Co.v. Northern Line Packet Co.," 
‘¢when it is shown that the relation does exist, and that a 
recovery over may be had against the person on whom the 
notice was served, then he is estopped to deny that the judg- 
ment was recovered against his privy, that the wrong was 
perpetrated, or that the recovery was too large. In that 
case, the judgment may be read in evidence tu show that 
there had been a recovery against the person first sued, 
and the amount he has been compelled to pay, as fixing 
the measure of damages, but the judgment is evidence 
tor no other purpose.”’ Nor is the person responsible over 
precluded by the judgment io any case, from setting up 
any defences which, from the nature of the suit or the 
pleadings, he could not have interposed in the first litiga- 
tion had he been a formal party to it.” 


107. A notice to a person who Is not a party to a suit 

—— with a view to estop him by a judgment 

The votice given must in that suit must be such as to give a full, 
aha fair and previous opportunity to meet 
the controversy. Unless legal intimation is given, even a 
full knowledge of the proceedings by a person interested 
in their regult, will not estup him from controverting the 
judgment.** It will not be enough to estop him that he 
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knew of the suit, and talked about it, and intimated that 
he had evidence which would defeat the suit.” Nor would 
it be enough that he happened to be present in Court, and 
may have cross-examined the witnesses.” In Burney vy, 
Dewey,' it was held that a person called as a witness might 
be estopped, but the weight of authority” is clearly against 
that view, on the ground that a witness as such, has no 
control over the case. In Aersey v. Long,’ the Supreme 
Court of Minnesota said, that the “notice must be clea 
and explicit, and convey precise infomation that unless 
the person to whom it is addressed establishes the validity 
of the title in the first action, he will be estopped by the 
judgment. But no case has decided that the notice should 
be in any particular form. . . . . Most of' the cases 
assume that if sufficient in substance it need not be in 
writing ; and except for facility in proving it, and certainty 
as to its character, we see no reason why it should be 
written or formal.” The rule has been very clearly laid 
down in Sampson v. Ohleyer,’ in which the Court said, 
“if a party to a suit has the right to resort to another 
upon his failure in the action, whether upon covenants of 
warranty or on the ground that he is indemnified by such 
third party, then it is clearly his duty to give full notice to 
his covenantor or indemuitor of the pendency of the suit 
what it is he requires him to do in the suit, and the 
consequences which may follow if he neglects to defend. 
Mere knowledge of the existence of such action is 
entirely insufficient to bind the party by the judgment. 


fin Robbing vy City of Chicago.’ the United States: Supreme Court held) that 
express notiee is uot required ; nor was it necessary for the officers of the Corporation to 
have notified him that they would look to hou forindemnity. —, . Ali whore dircetls 
interested in the suit and have hnowledve of its pendeney. and who refuse or neglect te 
appear and avail themnelves of these rvhts Cae, there which distiagenish parties from 
strangers) are equally concladed by the proceedings.” The principle of that deemion hae 
heen aanct ined by the New York Supreme Court, ‘THars an Villiage of Pint decvian  Fivet 
Natwwnal Bank, the New York Court said that > persons notified of the pendenay of manit 
in which they are directly interested must exercise reasonibl: dibirenes in protecting thes 
interests, and if, instead of doing so. they wilfully shut their eyes to the eis of hiow 
ledge which they know are at hand to enable them to act effimentiy, they canned 
~ubecquently be allowed to turn around and evade the consequences which then awd 
conduct and negligence have superinduced.” This has been cited with approsal in labten 
ve City of Rocheater.6 The weuht of authority appears. however to ba against Chiat 
view. 
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Uriless he is notified to furnish testimony, or ‘to 
defend the action or to aid in it, he may well 
suppose the party to be in need of no assistance, and 
he may well rely upon that supposition,” It has 
been held in. other cases also that the notice must 
comprise an express request to defend the case,’ but it has 
sometimes heen held that, that is not essential.” 


108, A person responsible for the consequences of a 
decision in a suit inay also be bound by 
Decision in a suit will =the decision, even without having been 
bind every perso 4 party to or notitied of it. Thus it 
responsible for it ee . 
Aa TNeHMCIEES: appears to be generally agreed upon that 
every person who has made an unqualified 
agreement to become responsible for the result of a litiga- 
tion, or upon whom such a responsibility is cast by operation 
of law, in the absence of an agreement, is conclusively 
bound by the judgment. Thus, if one covenant for 
the consequences of a suit between others, as if he 
covenant that a certain mortgage assigned by him shall 
produce a specific sum, he thereby connects himself in 
privity with the proceedings, and the record of the judg- 
ment in that suit will be conclusiveagainst him." So where 
a party whose goods were insured in the name of another 
with whom they were stored, after a loss, agreed with him, 
that a suit should be brought in his name for the use of 
the owner, aad a suit was brought and prosecuted in good 
faith, bunt defeated without fault of the nominal plaintiff, the 
owner being a privy in interest, was held to be concluded 
by the judgment and unable to re-litigate the matter in 
suit against the party who had made the insurance, for an 
alleged breach of his agreement to insure.'" Where several 
Insurance Companies agree that one Company shall assume 
the defence, they to be bound by the judgment, an action 
prosecuted and judgment rendered against such Company 
binds them all." A judgment against the original insurer 
is binding upon re-insuring Companies who had notice of 
the suit or an opportunity to defend.'? In Sevey v. Chick,’ 
the suit was for possession against a tenant, and his lessor’s 
title having been tried, the decision against it was held 
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binding in asubsequent suit by the lessor against the grantee 
of the plaintiff in the first suit, on the ground that he “had 
made himself a party to the suit.” However he had not 
acted as a party, and the only ground of treating him as 
such was that he had agreed in writing that, ‘his title 
should be tried in that action the same as though the suit 
were against him.” Buta mere agreement between several 
persons, by which each agrees to be bound by a verdict 
and to have the right to cross-examine the witnesses, wil] 
not make the decision binding on any person who would 
not otherwise be bound by it.'' 


Nor is this rule restricted to cases of contract. It 
was laid down in Lowell v. Boston &. Co.,'’ that where 
one was compelled, by ajudgment, to pay the damages 
occasioned by another’s negligence, the amount paid might 
be recovered against the principal wrong-doer, though cun- 
tractual relations should not exist between the parties to 
either action. Q(nthesame principle, it has been held that 
when damages have been recovered by a judgment against a 
master for injuries sustained by his scrvant’s negligence, the 
master not having contributed, the sum so paid by the 
latter may be recovered from the servant.'" The cases 
cited were quoted with approval in Oceanic S. M. Co. v. 
Compania T. E.,\' in which Follett, C..1., said:—« If another 
person has been compelled (by the judgment of a Court 
having jurisdiction) to pay the damages which ought to 
have been paid by the wrong-doer, they may be recovered 
from him.” 


109. <A bailor does not claim under a bailee, but he 

. is sometimes, on similar principles, held 
sae Pte Bers barred by a decision In @ suit'” to which 
against a bailec, the bailee is a party. ‘Thus, where a suit 
is brought against a hailee for the bailed 

property, and the bailor participates in or has full control 
vf the action, and his title is put in issue in that action in 
order to maintain the bailee’s defence, the judgment in 
such action is res judicata on the question of title, and is 
conclusive as to the nature and extent of such title at the 
time of the rendition of the judgment.” 1: Bates v. Stanton,” 
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the plaintitl, claiming to be the owner of certain guods, 
delivered them tothe defendant by way of bailment; the 
defendant afterwards surrendered them to the true owner, 
taking from him anindemnity-bond. 'Chereupon the plaintifl 
sued him in trover for their conversion, and it was held 
that a judgment recovered by the true owner, in an action 
against the plaintiff involving the right to the goods, was 
conclusive against the plaintiff in his action against the 
defendant, inasmuch us the parties, though nominally dif- 
ferent, were virtually the same on account of the interest 
which the true owner had in the defence of the later action 
by reason of the indemnity-bond which he had given tothe 
defendant of record. In St. Paul National Bank v. Cannon*' 
asuit by the pledgee of a promissory note against its maker 
was held to be barred by a decision against the pledgorin a 
suit brought by bim against the maker, on the ground that 
the pledgee had sent the note to the attorney of the 
pledgor for its being produced in the suit by the pledgor, as 
thereby the maker was subjected to the necessity of detend- 
ing, and to the risk of a recovery against him. Dr, Bigelow 
points" out expressly, however, that, —“ Judgment obtatued 
by or against the bailee cannot be used for or against the 
bailor, except in case of uu action brought at his instance, 
or by due authority, or when he has received and retained 
the fruits of the judgment.” ” It has even been held that 
when the previous suit is by the bailee the bar by the 
judgment is on the ground that a suit will lie by either, still 
the law will not suffer a defendant to be twice harassed 
tor the same cause,*' and therefore only one suit can be 
brought, and it will be a bar to any other. 


110. Judgmeits in personam have, in the absence of 
fraud, been held to he binding against third 
ni persons as to the relationship established 


_,, are not res by them between the parties and the extent 
judseata in vegard tu 


the relation created Of the relationship, and the amount, of 
by them. thedebt.”’ “ Third persons,” as observed 
by Dr. Bigelow,’ “cannot object when 

those who have the exclusive right to settle a question 
have done so without fraud upon them. In the absence of 
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fraud upon them, those (not being privies) who are Hot, on 
from want of interest might not be. perties, have no concern 
with the judgment, and cannot attack it even for supposed 
want of jurisdiction™ or for fraud upon others.” [thas 
thus been held that ina suit by the ereditors of’ a certain 
person to set aside a conveyance by him in traud of them, 
a previous Judgement of a debt in’ their favor against him 
will be conclusive against the alienee also.” Tn Candee vy, 
Lord,” (vardiner, oJ. in delivering the judement, said :— 
©*In creating debts, or establishing the relation of debtor 
wnd creditor, the debtor is aecountable to ne one tnless 
he acts mala fide. A judement, therefore, obtained against 
the latter without collusion is conclusive evidence of the 
relation of debtor and creditor against others: First, 
because it is conclusive between the parties to the record, who 
in the given case have the exclusive right to establish it): and 
second. because the claims of other creditors upon the debtor's 
property are through iim, and subject to all previous lens, 
preferences, or convevances made by him in good faith. Any 
deed, Judgment, or assurance of the debtor. so fiat least as 
they conelude him, must estop his creditors and all others, 
Consequently neither a creditor nor stranger can intertere in 
the bond fide litigation of the debtor, or retry lis cause for 
hin, or question the effeet of the judgment as ao legal elain 
Upon his estate. A creditor's right, ina word, to tapeach 
the act of his debtor does not arise until the  datter  dits 
violated the tacit condition annexed to the debt. that he ha» 
done and will do nothing to defraud his creditors.” The 
weight of authority ix. however, am favour of the view that 
though a judgment may be evidence. in certain cases, of the 
relationship established by it. against persons bot parties to it, 
vet it cannot be binding against them, unless it is of the 
nature of a judgment im rem. 

Law attributes verity only to the substantive as opposed 
to the judicial portion of the record. Almost every text 
writer on the Law of Evidence says that a judgment ts 
admissible only to prove the fact. that the judgment Was 
rendered, and there is « material difference between proving 
the existence of the record and its tenor, and using the record 
as the medium of proof of the matters of fact recited in It. 
As an illustration of the rule, it is generally held thatu 
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judgment by a creditor against a surety is evidence in an 
action by the surety against the principal debtor, of the 
amount the surety has been compelled to pay, but not of his 
liabilitv to pay it.” Mr. Field says” “It is a general rule, 
which has been acknowledged and followed in India as well as 
in Englaud, that a judgment in a criminal case (unless, 
indecd, admissible as ee in the nature of reputation) 
cannot be reccived in a civil action to establish the truth of 
the facts upon which it was rendered, and that a judgment 
in a civil action cannot be given in evidence for such a pur- 
pose in a criminal prosecution. " In suits brought to set 
aside alicuations made by Hindu widows and other persons, 
who have not an absolute and complete interest in the proper- 
ty alicnated, the question is often raised, whether or not the 
alicnation was made for necessary purposes. In order to 
prove such necessity, decrees are frequently produced 
without evidence being given of the circumstances under 
which the debts were contracted, for the recovery of which 
these decress were obtained. Upon the principle above 
stated, it might appear that such decrees, though good 
evidence of the amount pail, are not evidence, at least on 
behalf of the alicnors, of the facts constituting the necessity.” 


8. 111.) GENERAL CONCEPTION OF JURISDICTION, 


CHAPTER \. 
ESSENTIAL JURISDICTION. 


111. A decision to be res judicata must be of a Court 
of competent jurisdiction, The term 
Court itself connotes a Court regularly 
constituted by the Government of the 
territory ia whieh it muy be situate. © Puarisdietion cannot 
be predicated of any voluntary or) self-coustituted tribunal, 
lacking the color of Governmental authority.) ‘The legally 
constituted Courts of a de facto Government and the de 
facto Courts of a lawful Government. are beth Courts that 
‘an have legal jurisdiction, A] Court is said to be of com- 
petent Jurisdiction with regard toa suit. when it has authority 
to hear and determine that) suit.’ The conception — of 
jurisdiction, however, is not quite the same inal) countries 
and varies at different times even in the same country, the 
variation consisting chiefly in the extent to which the re- 
straints attaching to the mode of the exereise of the jurisdiction 
Incamy case are ineluded in that) conception itself, | The 
earlier conception was eenerally the broadest, and hits not 
quite disappeared even now. Tt was defined asx pofestas de 
publica introducta cum necessitate jurisdicend’. Wi was 
even said te be the “right by whieh judges exercise their 
power.” Baldwin, J., in delivering the judgement of the United 
States Supreme Court (2 State of Ihode Islau/ vy, State 
of Massachusetts,’ said: “ Jurisdiction is the power to hear and 
determine the subject-matter in controversy between parties 
tow suit. to adjudicate or exercise any judicial power there.’ 
In Ate parte, Reeds the same Supreme Court. deseribed juris 
diction as ‘the power to hear and determine and give the 
judgment rendered.” The Towa | Supreme Court defined 
jurisdiction to be * the authority of law to act officially in the 
matter then in hand’” The Pennsylvania Supreme Court 
defined it as the power and authority to declare the law. The 
Supreme Court of California still further widened — the 
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conception, and said :—* It isin tact the power to dv both or 
either ; to hear without determining, or to determine without 
hearing.’ 7 The Fiicliana Supreme Court defined it as * authority to 
Inove In a cause,” and evenas "Sany movement ina cause.””® 


On the other hand, it has even been defined merety 
as the ** power to inquire inte the faet, to apply the law and 
declare the judement moa regular course of judicial pro- 
ceeding." There is al clearly defined attempt discernible in 
recent cases to restrict the definition of jurisdiction 
In all directions. Some Courts have tried to escape from the 
position that the judement ofa Court having jurisdiction to hear 
and detertiine is conclusive, by adding to its definition a new 
element, e7z.. that jurisdiction is not merely the power to hea 
and determine, bat also to render the particular judgement which 
was rendered.) Tn Ae parte Walker,” the Alabama Supreme 
Gourt said: Jurisdiction is the power or authority to pronounce 
the law on the ease presented. and to pass upon and settle by 
its judement the rights of the parties touching the subject- 
matter in controversy, and to enforee such sentence.” — The 
Laouistunn Supreme Court spoke of it ti Saeccession of Weigel,” 
as ar power constitutionally conferred upon a judee or 
Magistrate, to take counizance of and decide enuses according 
to daw. and to carry his sentence into execution.” In Stuart 
Ve daderson.” jur isdiction over the non-resident defendant had 
buen aequired by the Court, bat subsequent to that — the 
plaintiff amended the claim hy Introducing an entirely new 
cause of action, and the Supreme Court of Texas held the 
Judgment void on the eround of want of jurisdiction over the 
defendant, 


There ts a similar conflict. of opinion even among the t 
writers, Messrs. Vanfleet and Hawes ave in favour of the broadest 
conception of the term, The gues T approves as the best, 
the defnition given by Green. C. I. who in Perrine v. Farr? 
defined jurisdiction mer rely as ‘power. The latter adopting the 
language used by the Massachusetts Supreme Court in Hopkins 
v. Company,® observes” that jurisdiction “ embraces every 
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kind of judicial action upon the subject-matter, from finding 
the indictment to passing the sentence.” On the other Band 
Mr. Herman defines jurisdiction to be the right to pronounce 
judgment, acquired through “ due process of law,” which. 
he adds ‘imports the right of the person affected thereby 
to be present before the tribunal which pronounces judg. 
ment, to be heard bv testimony or otherwise, and to have 
the right of controverting by proof every material tact which 
bears on the question of right in the matter involved,” and 
“means a course of legal proceedings according to those 
rules and principles which have been established by our 
jurisprudence for the protection and enforcement of private 
rights.”"'") Mr, Black, also defines jurisdiction to be « the 
powerand authority constitutionally conferred upon(or con- 
stitutionally recognized as existing in) a Court or Judge to 
pronounce the sentence of the law, or toaward the remedies 
provided by law, upon a state of facts, proved or admitted, 
referred to the tribunal for decision, and authorized by law 
to be the subject of investigation or action by that tribunal, 
and in favor of or against persons (or a res) who present. 
themselves, or who are brought, before the Court in some 
manner sanctioned by law as proper and sufficient.”"" 

112. As to the constituents of jurisdiction, Mr, Black 
says,—'* Jurisdiction naturally divides 
itself into three heads. In order to the 
validity of a judgment, the Court must 
have jurisdiction of the persons, of the subject-matter, 
and of the particular question which it assumes to decide. 
It cannot act upon persons who are not legally before it, 
upon one whois not a party to the suit, upon « plaintiff 
who has not invoked its arbitrament, or upon a defendant 
who has never been notified of the proceeding. Jt cannot 
adjudicate upon a subject which does not fall within its 
province as defined or limited by law. Neither can it go 
beyond the issues and pass upon a matter which 
the parties neither submitted nor intended to submit 
for its determination.’"- It has been further laid 
down that ‘before jurisdiction can be affirmed to 
exist, it must be made to appear that the law has given 
the tribunal capacity to entertain the complaint against 
the person or thing sought to be charged or affected ; 
that such complaint has actually been preferred; and that 
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such person or thing has been properly brought before 
the tribunal, to answer the charge therein contained.”™ 
There is a "general unanimity of opinion, however, that 
jurisdiction over the subject-matter of a suit is the most 
essential constituent of the jurisdiction over the suit, and 
may therefore for ease of reference be designated essential 
wrisdiction. The subject-matter of a snit, when reference 
is made to questions of jurisdiction, is defined to mean the 
nature of the cause of action and of the relief,’ In faet, 
jurisdiction has been described ws the right Lo adjudicate 
concerning the subject-matter in a given case," as the right 
‘*to determine the controversy or question in issue between the 
parties or grant the relief prayed.” ‘Jurisdiction over 
subject-matter is a condition precedent to the acquisition 
of authority over the parties,” '" which also is generally held 
to be essential for jurisdiction. Speaking of the nature of 
such jurisdiction, Folger, J., observed in Hunt v. Hunt," 
that it was ‘“* power to adjudge concerning the general 
question involved,”’—-*« power to act upon the general, and, 
sv to speak, the abstract question, and to determine and 
adjudge whether the particular tacts presented call for the 
exercise of the abstract power. 


113. Jurisdiction over  subject-matrers primarily 
depends on the nature of the cause of 

Jurisdiction over sub- action alleged and of the relief asked. 
ee It does not depend upon facts, or the 
at ve claim. 2#etual existence of matters and things, 
but upon the allegations made concerning 

them, Mr. Vanfleet savs,—-*If certain matters and things 
are alleged to be trne, and relief prayed which the tribunal 
has power to grant, if truc, that gives it jurisdiction over 
that proceeding,” and that a great deal of “trouble has arisen 
from the mistaken conception that jurisdiction depends 
upon facts, or the actual existence of matters and things, 
instead of upon the allegations made concerning them”; 
and that such a mistaken conception has caused Courts to 
hold that jadgments on paid claims. or claims barred by 
the Statute of Limitations, were void. In Zwo Rivers 
Manufacturing Co. v. Beyer,” the Wisconsin Supreme Court 
observed that the continued existence of plaintiffs right to 
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recovery was essential to the continuance of the jurisdiction 
of the Court over the subject-matter, and therefore if he, alter 
bringing the suit should accept payment of the demand sued 
upon, and subsequently take judgment therefor, it would be 
void, because the subject-matter of the action had been 
extinguished by its payment.". Mi. Freeman says—* This 
decision is based npon a mistaken conception of the subjcet- 
matter of the action. It is not the existence ofa cause 
of action which constitutes the subject-matter, but the 
allegation of such existence. The allegation may be foundon 
Judicial investigation to be false; but this is not equivalent 


a The decision in this cas> was that the Court had mot puridiction te award 
costs as the proceedings were statutory and the statute did net authorize an award 
of costs. Orton, J., in the judgment of the Court laid it duwn ana firmly extablished 
doctrine, ‘that although the Court may have jurisdiction of the cause, t might lose 
it and do acts in the same without the authority of law that would be void tor want 
of jurisdiction.”’ It was only incidentally that the Jenrned Judge said, ¢ Theo cuss 
was disposed of and determined by the removal of the cause of action there 
from. The jurisdiction of the Court in that action was terminated, Tas the Court 
jurisdiction to hear and determine and render yudgment im a pretended action, when vo 
cause of action ix shown or claimed. No more has the Court the juriadiction to 
continue the action and render judgment therein, after the cause of action bas been 
withdrawn from it or is out of it any way. Tt hus ne jurisdiction exeept to dismiss 
it or expunge it from the records. Tf there never war or there is no longer any sub. 
ject-matter of the action, then there ix no jurisdiction.’ Phe Editors of the American 
State Reports after observing that thi4 reasoning is somewhat startling, say Ty 
subjects judgments to collaterul assault, after unquestioned jurisdiction over the 
partics has been obtained. because of the oceurrence of fnete you late dite not capa 
of ascertainment from the files and recordk, and to which the attention of the Court 
was not directed. It declares that a judginent may be pronounced vor) because the 
Court, during the pendency of the action, ceased to have jursdietion over the subject 
matter, und that it ceases to have such jurisdiction when the demand sued for has been 
satixtied. The error of the Court, as we conceive, arese from ith assumption that (hu 
debt or demand sought to be enforced was the sabject-matter of the action. Tf this 
assumption be correct, then the necessity fora demand oor debt or other right of 
action in the plaintiff, at the commencement of his p:oceedings, Ought ale o | 
affirmed as an ossential of jurisdiction. For, surely, if a Court cannot excrcin 
tion because a cause of action has been extinguished, it must be equally powerless 
no canse of action ever existed. It is not the debt, demand, or right to relief which con 
atitutes the subject-matter of jurisdiction , for the exercise of the jurisdiction often results 
in the judicial establishment thut the pliintift had ne debt. demand. nor right te 
relief. In that event, the Court ia not ousted of jurisdiction, and required to dintmins 
the action. Its duty is, rather, to proceed to render judgment, on the meritn, against 
tho plaintiff, and in favor of the defendant. The subject-matter of jurimbetion t-te 
be found in the allegations of the litigants, and net to be aseertained ontaide of them, 
If the complaint tiled presents a case entitling the plaintiff te the netion of th Court, 
then there isa subject-matter, though no evidence ean be adduced to support any of 
the allegations in the complaint, or though all of them may be xubsequently disproved, 
or confessed to be untrue. If. by any means, a com aint once filed in Court) condd 
be withdrawn from the files, so that the Court could have no further right to comeader 
whether it was true or false, or to grant either party any relief, if true or fils, 
or if, while the complaint remained on file, the Court were vither destroyed, of 
ita powers 80 restricte that it no lonyer had anthority to commder the complaint, m1 
to grant relief to either party, then a case would be prenented, rither of the with 
drawal of a subject-matter from jurisdiction, or of the withdruwal «© puriedsetion 
from a subject-matter. The change, on the one hand, would be upparent fren mm TE 
action taken in Court, and to be ascertained from its records or tilen, w bsdee ‘ om the: 
other hand, loss of jurisdiction would be discloned in some atatute or constitution 
destroying or diminishing the powers of the Court. 
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to a finding that there is no subject-matter of the action, 
and, instead of demonstrating that the Court cannot pro- 
ceed further, makes it incumbent upon it to pronounce 
final judgment. The discharge of a cause of action by 
payment after the commencement of a suit can no more 
divest the jurisdiction of the Court than the payment 
of the same cause of action before suit was brought 
could have made it impossible for the Court to 
entertain the action and to require the defendant 
to appear in response to its process.” 2° 


The Courts also have repeatedly held the same. Thus 
in People v. Sturtevant,:' Johnson, J., said, that the existence 
of jurisdiction does not involve ‘the existence of an 
equity (right) to be enforced, nor the right to avail himselfof 
it if it exists. It precedes these questions, and a decision 
upholding the jurisdiction of the Court is entirely consist- 
ent with a denial of any equity (right) either in the plaintiff 
or in any one else. . . . Havetheplaintiffs shown a right 
to the relief whichthey seek ? and has the Court authority 
to determine whether or not they have shown such a right ? 
A wrongful determination of the question first stated is 
error, but can be re-examined only on appeal. The other 
question is the question of jurisdiction.” In Whittlesey v. 
Frantz,*" the Court of Appeals of New York said,—‘ The 
jurisdiction of the Court to entertain the proceeding did 
not depend upon the truth of the facts alleged in the 
petition . . . . and whether it decided rightly or not 
was not a matter affecting its jurisdiction.” In Bolgiano v. 
Cooke,?>it was held that where the allegations of a plaint 
were sufficient to give jurisdiction, defective proof could not 


If anything vccurs pendente Ate terminating « plaintiff's right to recover, surely 
this docs not destroy jurisdiction. but rather requires that jurisdiction shall, on 
proper supplemental pleadings, be exercised over the changed condition of affairs 
to the end that the cessation of the right of recovery be judicially established. 
In the principal case, the alleged payment of the cause of action might doubtloan 
have been made known to the Court by proper supplemental pleadings, on which 
insuen might have been formed and evidence received. Neither the pleading nor the 
evidence could have shown that there was no longer a subject-matter of jurisdic. 
tion. They would rather tend to exhibit an additional subject-matter, Viz., an 
issue respecting an alleged discharge pendente iste of the origina] cause of action. The 
establishment of the issue tendered by the defendant would not oust the Court of 
juriediction. If it did, the ss de should be merely of dismissal of the action for 
want of jurisdiction, leaving the plea of satisfaction pendente lite undetermined , for 
if a Oourt has not jurisdiction, it can do nothing beyond proclaiming that fact.’’ ?° 
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affectit. In Darling v. Conklin,** the Court had jurisdiction 
only up to $ 200, and Ryan, C.J., said, that it the plaint 
had not stated the value of the chattels sued for or had 
stated it over that amount, the Court would not have had 
jurisdiction, whatever the value might be in fact, and 
the whole proceeding would have been coram non judice 
but the plaintiff’s statement of the value gave jurisdiction 
to the Court, which rested on that statement “ independ- 
ently of the value of the chattels in fact, until his judg- 
ment should determine the value. . . . When that 
found the value to exceed $200, the jurisdiction of the 
action, derived from the affidavit, ceased for all purposes 
except the statutory judgment of abatement, independently 
of the value in fact. But that determination ousted the 
jurisdiction only thenceforth ; it did not operate to defeat 
the jurisdiction theretofore conferred by the affidavit.” 


In England, Lord Chief Justice Denman said in Reg. v. 
Bolton,” that “the question of jurisdiction does not depend 
upon the truth or falsehood of the charge, but upon its 
nature; itis determinable on the commencement, not at 
the conclusion of the inquiry.” The same has been held 
repeatedly in this country. For instance, Mr. Justice 
Wells observed in Stkur Chund v. Sooring Mull,’ that 
“the jurisdiction of the Court could not he taken away 
because the evidence was defective.” 


114. Jurisdiction over subject-matter, like all other 
jurisdiction, is conferred by the sovereign 

Civil Courts can take authority which organizes the Court, and 
oa of he is, as a general rule, to be sought for in 
ie 6 C_the general nature of its powers or in the 
authority specially conferred.” In Indla 

it is prescribed and regulated by positive law, and mostly 
by the Acts of the Indian Legislature. It depends pri- 
marily on the nature of the suit, and Sec. 11 of the Civil 
Procedure Code broadly lays down that “ the Courts (Civil) 
shall, subject to the provisions contained (in the Code), have 
jurisdiction to try all suits of a civil nature excepting 
suits of which their cognizance is barred by any enact- 
ment for the time being in force.” The word ‘civil’ is a 
very comprehensive word, admitting of a variety of differ- 
ent significations, but as qualifiying the word ‘suit,’ it 
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cannot be understood as synonymous with ‘municipal’ or 
even as the opposite of ‘criminal.’ In Kodiyalam Rungasami 
v. Sudersana,” Mr. Justice Holloway after observing, that it 
was not used as an antithesis to ecclesiastical, said that 
“civil nature means such rights as are vested in the 
citizen, and fall within the domain of private and not of 
public law ” 


115, Suits relating to merely religious matters and 
Site dunGudes: Ree brought merely for regulating the ritual 
lation of ritual or Of Yeligious or social character or for 
ance of relis mere observance of religious honors have 
honors are always been held to be not of civil 
He ated by nature, and beyond the cognizance of 
AVE Comets a ath 
Civil Courts. In Sri Sunkar v, Sidha 
Lingayt Charauti" the suit was to claim for the Swami 
(a Chiei priest of the Samartava sect of Brahmans) the 
exclusive right of being carried crosswise on the high road 
in a palanquin on ceremonial occasions in virtue of a grant 
from the ruling power to a predecessor of his in office, and 
it was held by the Sadar Court of Bombay on a remand 
by their Lordships of the Privy Council not to be main- 
tainable.” | This decision was followed by Westropp, © J., 
and = Melvill, J., in) Sangapa v. Grangapa,® in which 
case the plaintiff claimed a declaration of his right to take a 
cupola to acertain temple, and to placeit upon the car of the 
idol, and to take a nandicola (bamboo) with tom toms 
from his house to the temple, and to offer the first cocoanut 
to the idol at the annual festival held in honor of a 
certain Lingayat Saint, but the suit) was held not to 
be maintainable as it had been brought to vindicate 
plaintiffs right, not to an office, but toa mere dignity 
unconnected with any fees, profits or emoluments. The 
same view was enunciated by the High Court of 
Bombay in Vasuder vo Vamnapt,- in which the suit was 
brought by the plaintitis, ‘«as members of a Committee of 


4 The Bombay Haigh Court in Naragan Sadunand vo Balkrishnas® no doubt held 
that where the plaintitls enjoyed the esecdisive right of breaking, ona certain day, a curd- 
potunoa partierka partoof the temple, the defendants’ breaking of their own curd-pot. on 
that cha trons parCet that temple was a violation of that right, entithug the plaintiffs to 
damages for wich a saat would Geamaeovil Court) No question was raised however in 
that case as to whether the suit would he, aud the decmon has not been followed. 
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management of a Hindu temple, to compel the defendants, 
who are hereditary pujaris or priests of the temple, to take 
out certain ornaments from the treasury of the Managing 
Committee, and to place the same upon the image of the 
god, ou such high days and holidays as may from time to 
time be appointed by the Managing Committee; and, further, 
to obtain a declaration that the said ornaments, after they 
have been so taken out of the treasury, are in the custody 
of the defendants, and that the defendants are responsible 
for their safe keeping.” No objection was taken as to the 
jurisdiction of the Civil Courts in the Lower Court, or even 
in the memorandum of appeal to the High Court; but the 
High Court held that the Civil Courts had no jurisdiction 
over such a suit, observing that “it is for those who profess 
any form of religion to adopt such ritual as they think fit, 
and to make and enforce such rules as may be necessary to 
secure its due observance. With such matters the Civil 
Courts have nothing to do, unless and until they result in 
an infraction of civil rights.” On the same principle jt 
was held by Melvill and Pinhey, JJ., in Hamav. Shivram,>: 
that a suit would not lie in a Civil Court for a declaration 
that the plaintiffs had the right of parading their bullock 
on a certain day of one year and the defendants on a 
certain day of another year, and for an injunction restrain- 
ing the defendants from interfering with the plaintiffs said 
right. There wasan agreement between the parties in this case 
by which the plaintifi’s right was recognized, and a penalty 
provided for its invasion. But Melvill, J., observed,. 

‘‘This was equally the case in Sangapuv. Gangapa. The 
law applicable to such questions was clearly laid down in 
that case ; and | am in no way disposed to depart from it, 
and to involve the Civil Courts inthe determination of 
trivial questions of digmity and privilege, which are much 
better left to the decision of the society in which they 
arise.” ‘This decision was, in its turn, followed by Sir 
Charles Sargent, C. J.,and Nanabhai Haridas, J.,in Narayan 
Vithe v. Krishuaji, in which the suit was brought on the 
basis of an agreement between the parties, for restraining 
the defendant from obstructing the plaintiff in the enjoy- 
ment of certain mins and the performance of Jagars in 
connection therewith, and Sir Charles Sargent, in deliver- 
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ing the judgment of the High Court, said—‘ They (mdns) 
consist in the right to be the first to worship the deity on 
the occasion of certain public religious ceremonies, and to 
be the first to send deshruth and strike the game on certain 
other religious festivals. ‘The trifling yifts made by the 
priest of rice, a cocoanut and vida on the occasion of wor- 
shipping the deity and of the piece of venison on the other 
occasions cannot be regarded as ‘ emoluments.’ They 
would appear to be merely symbols of recognition and 
marks of respect of and to the holders of the mdns.”’ 


In the Madras Presidency also, the Sadar Court held,*’ 
that asuit brought to regulate the ritual of a pagoda service 
was not of a civil nature ;° and this decision was approved 
of by the High Court in Striman Sadagopa v. Kristna 
Vatachartyar” in which Sir Colley Scotland, C. J., said— 
«By merely affixing a money-value, the plaintiff of course 
cannot give himself a right to sue which he does not 
otherwise possess. Now though the word ‘emoluments’ 
as well as the word ‘honors’ is used in the plaint, and 
doubtless ordinarily means temporal gains, profits and 
advantages, in respect of which a right to bring a civil 
suit clearly exists, yet we must look in this case to the 
items of claim in the schedule to which alone the word 
applies, and these clearly show that every one of the 











6 The particular grounds of contention in this suit were ‘at what time the plain- 
tiffs might join the defendants in the recitation of a prayer. whieh of the plaintiffs was 
entitled to do so, whether the plaintiffs’ priest was cntitled to a blessing to be pronounced 
atthe conclusion of the prayer. whether a hymn might be sung in lie honor, whether 
certain festivaly 2. 0. were to be kept. and whether the images might be taken out in 
procession, “ Were any pectunary considerations ~ suid the Court: “involved in the issue 
af the suit, the Court) would have no hesitanon in treating: the stat upon its merits > but 
such is not the ease, The contest: relates purely to the constituents of religious worship, 
thd in ono respect embraces any civil tights. So clearly is this its character, that the 
plaintifis have not even thought of alleging ther title to any compensation from: the 
defendants by suing tor damages, They samply require at the hands of the Court the 
reyiilation of their ritual, Matters of mere ceremomal or religious usage have certainly 
hitherto on various Occasions come before the Court, and have eheited their judgment on 
the points in dispute, and the whole question, whether or not the Court really Prosscased 
nny pnsdiction over such disputations, was fully gone into on the disposal dy them of Ap. 
No. 125 of YS58.46 On that oecasion the Beneh were net unanimous in their decision, 
but the opinion of the majority wasin favor of exeresing the jurisdiction. The Court 
have wiven that decision and the arguments of counsel upon the question their eareful 
consideration, and the opmion at which they have arrnved is that they possess no juris lie 
tion to warrant their pronouncing Judgment upon subjects such as are now in issue. Lt 
required, in the parent country, the creation of a special tribunal to undertake to regulate 
mere religious usages, unassociated with contract, and the operation of that tribunal has 
beep contined to the protection of the interests of the form: of Worship of the State. The 
Court have had no such special powers conferred upon them, They are in the position of 
the ordinary civil tribunals of the parent country, whose want of such powers led to the 
erection of the ecclesiastical Court.” 
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matters in a of which the suit is brought, is purely 
a matter of religious and sacred observance in connection 
with the worship and ceremonials at the pagoda. and is 
claimed by the plaintiff as a matter of devotional respect 
and display due to his priestly rank or as a votive offering 
made to him whilst passing in provession through the 
temples, and when brought to the presence of the princi- 
pal idol. Furthermore, it appears and is admitted that 
the office of ‘gurukkal’ relates to the Hindu religion 
generally, and that all the offerings and devotional 
honors are claimed at this pagoda in common with 
those at other pagodas which the plaintift might choose 
upon occasion to visit. He is not officially connected 
In any way with the management or control of the 
pagoda, or its property or funds; and the alleged dues of 
his office have no doubt been owing to the great reverence 
at one time for his sacerdotal rank in the Hindu religion, 
and the importance from a religious point of view of his 
mere presence at the pagoda. Substantially, as it appears 
to me, all the honors and emoluments in respect of which 
damages are souht, are in themselves matters purely of 
religious ceremonial and devotional observance, and are 
connected with a priestly office, which, as regards the 
dharmakartas and worshippers at the pagoda in question 
has attached to it no other claim of right than that which 
rests upon the religious feelings which they, in common 
with other Hindu worshippers, entertain for the sacred 
position of the plaintiff. Such honors and emoluments 
cannot in any respect be considered as remuneration for 
duties or ministrations performed by the plaintiff in the 
secular affairs or religious services of the pagoda. Nor can 
it, I think, be said that the defendants as trustees of the 
pagoda-funds are compellable in law to expend those funds 
in defraying the costs of those honors and emoluments. 
There is no doubt that the Civil Courts will recognize and 
enforce the rights of persons holding offices connected with 
the management and regulation of pagodas; and if the 
holder of such an office were entitled to remuneration for 
his services in the way of salary or otherwise, he would 
have a civil right entitling him to maintain a suit, if that 
remuneration were improperly withheld. So, too, suits 
are commonly entertained for the purpose of trying and 
deciding who are fit and proper persons of right entitled 
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to be appointed dharma@kartas of a pagoda. In such cases 
it will be found that the offices are of a secular character, 
and are so dealt with, though religious duties are attached 
to them—the occupants being employed to exercise busi- 
ness functions, either as trustees and managers of the pro- 
perty and funds of the pagoda, or as overseers in the regu- 
lation of its affairs generally. and having necessarily civil 
rights and liabilities which may properly be made the 
subject of acivil suit. But nothing of this kind can be. 
said of the plaintiffin his purely religious office of guru. 
The duty of individuals to submit to and perform certain 
religious observances in accordance with the ritual or con- 
ventional practice of their race or sect is, in the absence of 
express Icgal recognition and provision, an imperfect obli- 
gation of a moral and not a civil nature. Of such obliga- 
tions the present. Civil Courts cannot take cognizance.’’” 


In Karuppa Goundan vy. Kolanthayan,* the plaintiff 
alleged that he and his ancestors had possessed for 30 years 
the privilege of receiving before others sacred ashes, sandal, 
betel and nut, flowers, &c., at certain pagodns on festival and 
other days, and sued for an injunction forbidding defendant 
from interfering with the same, and Kindersley and 
Muttusami Ayyar, JJ., held that the suit would not lie 
as it was not for an office or for a money-value but for an 
honor because the commercial value of the offerings would 
be the same, even if the plaintiff received them after the 
other members of the family. In Matne Motlar v. Islam,*" 
certain Moplahs sued certain other Muhammadans to re- 
strain them from reading the Ahutéah in their own mosque, 
and though the suit was dismissed on the ground of there 
being no cause of action, Sir Arthur Collins, C. J., and 
Wilkinson, J., said:—** It is not the province of the Courts 
to determine what is, or what is not, contrary to the 
Muhammadan religion, or to decide what religious service 
different sects of a community mav hold in their own 
places of worship, provided the holding of such services 
cause no disturbance or illegal annoyance to the rest 
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do Thisdecsion is not ineonsistent with the explanation attached to) the sectiou, as 
the suit) was not held to be notef acivil nature, but simply net cognizable by Civil 
— oe ty because the substantive law appheable was held not te recornize such a right as 
was Bought to be enforced in the suit, because the office to which the right) was claimed 
was held not to be an office at all in the eye of the law, 
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of the community, or does not infringe on the rights 
of their co-worshippers.” The view taken by the Madras 
High Court in some other cases is not quite in accordance 
with the above decision. Thus in Vengamuthu  v 
Pandaveswara,*’ a dancing girl’s offerings to the idol 
were rejected by the officiating priest on the ground that 
she had been guilty of misconduct. She sued for damages 
as well as for future injunction, and the High Court held, 
that the suit would lie, observing that—* members of a 
sect are entitled, subject tothe rules made by the duly 
constituted authorities of the sect, to take part in the pub- 
lic worship of the sect, and if any one of them is wrong- 
fully prevented from so doing, he is entitled to seek from 
the Civil Courts such remedies as they can afford him.” 
So also in Venkatachalapati v. Subbarayadu," a Brahman 
having married a widow was not allowed like other Brah- 
mans to enter the sanctum sanctorum of a certain temple, 
and he sued for damages for the wrongful exclusion, and 
also for a declaration of his right to go there for worship, 
and Muttusaini Ayyar and Shephard, JJ., held that the 
suit would lie in the Civil Courts, as ‘‘ the right was, in 
its nature, one which the appellant. was at liberty to 
assert as a citizen and a Brahman and which the Courts 
were bound to adjuJicate upon.’’’ 
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2 The Jearned Judge further said in this ease Tb nay he that aan ciqainy as te 
religious or caste usage, Oras to the reliaous foundation for the exeommiuention pre. 
nounced by the chief priest of Smiarta Brahmins. ts iudispersiable to comin toa correct 
decision, but when the right elasmeclas asserted to be of acemvil Gaetirre: gua: one whoaehoos 
within the cognizance of Civil Courts, they are bound to bold suehomaory as is aneary 
to the exercise of the jurisdiction vested in them by law. 20.00.0060 Phe ripelit stasertad 
is from its very nature not an eselusive personal rirht, or a rirht of dhomestie or firmly 
worship, or a right of property which may be eancerved tocoxaist independently of caste or 
religion, but it isa joint right: to be exercise Loin a religiottes Gustitntiou confarniuably te 
caste usage to the extent recognized by it seas not to contravene the equal mghte of offer 
members of the caste who are similarly interested am the imsGitution. Any other view as 
to the hasis of the appellant’s right would be inconsistent with the doctrine ef neutrality 
Which forrns part of the British judieiil system as edrotdistere tine Pardss cape Terad te the 
introduction inte Hindu temples of Miahomedans, out-eastes. and others, wire cate otetedade 
their scope and for whose beuefit they were neither founded nor are hept ap. Phere is ne 
State Church in India. Nor is there any recognized) Reclesiumtieal Court, aad tiie Plinda 
religion is not the State religion, The only jural basis on whieh then respectiee relatann 
to religious or caste institutions eau restos that of view, thet ne endowed pe stititiens 
or Voluntary associations founded or formed Par caste or reliriaus frarpeeme its evidenerd by 
their iamemerst! Use, ene bowinent clesds af amy cand the pre cuacibbe tentang oof thames 
who founded them.  Dtdsdu suehomtention or the original triste of toe qnatitation tha 
rule of deeision inust be found jn the case of aciepate better the ortbodes poarts: ag 
the dissenters. The same principle wie fad fowrr an Afforad ge lec pals, Melah.*? where 
an endowment was made for a society of Presbyterians in communion with the Church of 
Scotland and the ministers and majority of the cemprogation seceded ty toe rer Kirk, 
ft was held that the minority who still clung to the Church of Seotland was ented to 
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116. The Explanation attached to Sec. 11 is by no 
a means against the general view of the 
Civil Courts can tuke Irdian High Courts. It only provides 
cence he. that a suit in which the right to pro- 
relating to rights to rg Pp 
property or offices, perty or to an office is contested 
involving questions of ig a suit of a civil nature, notwith- 
religions mites OF standing thet such right may depend 
ceremonials, mo oat e) : y aep 
on the decision of questions as to 
religious rites or ceremonies. It introduces no new 
law, but merely declares and enacts the law, as it 
had been always administered by the Courts; and it 
follows even from it by implication that suits as to 
religious rites or ceremonies which involve no question 
of right to property or to an office, are not re- 
arded by the Legislature as suits of a civil nature.* 
he principle of the Explanation was thus acted upon by 
the Madras High Court in Archakam Srinivasa Diksha- 
tulu v. Udayagiry Anantha Charlu*' and in Narasimma 
Chariar v. Sri Kristna Tata Chariar.“ In the former case, 
the suit was for damages by the priest of a temple for the 
nvasion of his right to sit on certain occasions on 
he right side of the idol, and it was held to be cognizable 
ry Civil Courts. ‘There is here no question,” said the 
High Court, ‘tof the regulation of religious ritual as was 
the case in Special Appeal No. 94 of 1861, or of a right 
to votive offerings or payment of respect by the wardens 
and worshippers of the temple, such as was claimed in the 
case reported in J. M. H.C. R. 801. The question here 
relates to aright appertaining to an office in the temple, 
and the decision of the High Court in Original Suit No. 79 
of 1865, bears us out in the conclusion which we have 
arrived at as to the jurisdiction of the Civil Courts in suits 
in which aright is claimed in connection with religious 


keep the endowments and to appoint another munster,  Haudu temples beiug religious 
institutions founded. endowed, and maintained, tor the benetit of Uhuse sections of 
the Hindu community who conform to certain recognized usages as those of the 
castes for whose benefit the temples are by immemorial usage dedicated as placer 
of worship, permons who conform to those usuyes stand to the Inanayers for the 
time being in the relation of cestucs que frusteat: by reason of an implied contract ; aud 
if afew secede and transgress such usages, the managers would be acting within their 
rights if they could say —" We have according to the usage of the institution to admit 
into the inner shrine for the purposes of wotsh.op only these Brahmans who conform to the 
general usages of their caste you have transyressed the caste usage i Tespect of marnage 
and we cannot admit you to that partof the temple to which those who couform tu the 
are alone admitted weconding te the original trusts of the institution.” 
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worship which is not a mere matter of religious ceremonial, 
and which does not trench on the rights of the worshippers 
at a temple to show to the claimant or to withold from him 
reverenceor respect.” In the latter case which also was held 
cognizable, certain Brahmans sued the trustees of a certain 
temple for the recovery of Rs. 167, being the money value 
of certain holy cakes which they alleged they were entitled 
to receive from the defendants for commencing the recital 
of a certain Sanscrit verse and for reciting a certain Tamil 
chant, which offices they had the hereditary right of per- 
forming in the said temple, the defendants denying the 
plaintiff's right to commence the recital of the said verse 
and chant. ‘‘In order to find the plaintiffs entitled to the 
sum claimed,’ said the District Judge, “1 must decide 
that the plaintiffs have the right of commencing the recital 
of the verse and chant for which the said cakes are given, 
that is, I must adjudicate a question of religious ceremonial 
and devotional observance in a Hindu temple. This 
seems to me to bea matter relating to the internal eco. 
nomy and management of the temple which the Civil Courts 
cannot take cognizance of.” The District Judge therefore 
held that—“ the subject-matter of the suit is not of such 
a nature as to entitle the plaintiffs to maintain a civil suit.” 
The High Court, however, said:—‘ We are wholly unable 
to see how this view can be sustained. The claim ts fora 
specific pecuniary benefit to which plaintiffs declare 
themselves entitled on condition of reciting certain 
hymns. There can exist no doubt that the right to such 
benefits is a question which the Courts are bound to 
entertain, and cannot cease to be such a question because 
claimed on account of some service connected with reli- 
gion. If to determine the right to such pecuniary benefit, 
it becomes necessary to determine, incidentally, the 
right to perform certain religious services, we know 
of no principle which would exoncrate the Court 
from considering and deciding the point.” 
The same was held in Avishnama v. Krishnasam. 
The High Court rejected the plaint, saying “ The 
allegations respecting the Miras of reciting prayers, and 
the exclusive right of recital in a stated form and order, 
which the plaintiffs ask the Court to establish and to 
protect from infringement by the defendants, do not dis- 
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close a cause of action; nor in our judgment does that 
portion of the plaint which alleges the withholding pay- 
ment of certain specified sums, which are described as ‘the 
value of the incomes mentioned in Schedules B. and C.’ 
A reference to the schedules discloses nothing more than 
a list of cakes and offerings to which a money value is 
assigned. Reading the plaint and schedules together they 
express no more than this, that presents and offerings 
usually given have been withheld. If, as now alleged, the 
plaintiffs intended to claim emoluments or legal dues of 
right receivable by them for services rendered, it is suffi- 
cient to say they have failed to do this.” Their Lordships 
of the Privy Council set aside that order, on the ground 
that the plaint and schedules did disclose a claim 
as of right to certain dues for services performed ; 
‘Schedule C to an annual payment fordamages. . ‘ 
Schedule B to certain other payments in kind, presumably 
eapable of a money value.” The first item in this sche- 
dule was one Poli (a cake) due to Adhyapakam at the close 
of the ‘Tiruppavai, and most of the other items were of 
the same character. Their Lordships did not understand 
those articles as consisting of mere presents made by the 
devout, but as certain payments in kind of the same 
nature as those comprised in Schedule C. At the close 
of Schedule B there was however ‘a statement of 
an approximate sum claimed for presents made annually 
to the Adhyapakas by the adjoining villagers for the 
Tenkalai people,’ and their Lordships said: “ [t may be that 
no action will lie for the recovery of this last item or in 
respect of the honors mentioned in Schedule A, and 
alleged to have been withheld from the plaintiffs. 7 
On appeal from a decision on remand in that case,” Sir 
Charles ‘Turner, C. J., and Kindersley, J., said—‘*It is 
certainly not the duty of the Civil Court to pronounce 
on the truth of religious tenets. nor to regulate religious 
cercmony ; but, in protecting persons in the enjoyment of 
a certain status or property, it may incidentally become 
the duty of the Civil Court to determine what are the 
accepted tenets of the followers of a creed and what is the 
usage they have accepted as established for the regulation 
of their rights inter se. . . . . . In so doing, the 
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Civil Court pronounces no opinion on the truth of the faith 

or creed; it regards these questions as part of a coinpact 
by which the adherents of a creed, as such, have, by their 
adherence to the sect, elected to be bound ; and if, on other 
grounds, the relief sought to protect the enjoyment of such 
right or property is not open to objection, it is not refuse 
because it is claimed in virtue of a religious law or a religious 
usage. If, then, the plaintiffs have established their title 
to the offices claimed, the Court is competent to protect 
them in the enjoyment of such offices by proper processual 
remedies, and to award them compensation for damages 
sustained by the invasion of their enjoyment.” 


And a suit will lie for an office, even though there are 
no fees attached to it. Thus Romesh Chunder Mitter, , 
C.J., and Beverley, J., held in Mamat Ram v. Lapu Ram," 
that a suit for the establishment of a right to the hereditary 
title to the office of musicians to a satra would lie, 
even though the said office would bring in no profit, and 
said—‘‘ We are unable to concur in the view taken 
by the lower Appellate Court as to the meaning of 
the word ‘‘ office” in Sec. 1] of the Civil Procedure Code. 
The District Judge is of opinion that a charge or a trust 
to which no emoluments are attached is not an ‘ office” 
within the meaning of Sec. 11. A charge ora trust of a 
shebait in a temple may not be one of profit; it may not 
bring to the person who is employed in the trust, or in the 
charge, any emoluments at all. On the other hand, it may 
subject him to expenditure out of his own pocket; still in 
a case like that, if a person undertakes a trust or a charge 
asa shebait, he, in our opinion, should be considered as 
employed in an ‘‘office,” within the meaning of 
Sec. 11. Many cases were cited in the course 
of the argument in support of the view taken by 
the lower Appellate Court, but none of them fully sup- 
ports the view taken by the District Judge. They are to 
the effect that a suit for the vindication of an alleged 
dignity attached to an office, if the alleged dignity does 
not carry with it any pecuniary gain or profit, will not lie 
in a Civil Court. But this is not a suit for the vindication 
of any alleged dignity attached to any office, but this is 
a suit for the establishment of the plaintiffs’ right to a 
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]17. It 1s also a general principle, that when there 

are fees annexed to an office, or to the 

| _ discharge of duties belonging to an 

by a person entitled Office, a person entitled to. the office 
to any office for ree may sue to recover them from any 
covory offeesanuexe person who may have received then, 
aa as well as from the person primarily 
liable to pay them, though no suit may lie for mere 
gratuities of uncertain amount and of no legal obligation, 
which may have been altogether refused’, The rule in 
both of its aspects was acted upon by the High Court in 
Muhammad Yussub v. Sayad Ahmed,*” in which Arnould, 
J., said— when the /azi himself was invited, as appears 
generally to have been the case among the wealthier 
Muhammadan families, it was almost invariably the custom 
to make him presents of shawls cr piece-goods ; these were 
gratuities, as distinct from fees, and as such (though consi- 
derable in amount, and capable of being averaged with 
some degree of certainty, taking one year with another) 
they were very properly admitted by the learned counsel 
for the plaintiff not to form an item in estimating the 
damages, if any, which the plaintiff has sustained by reason 
of the alleged misconduct of the defendant. These 
presents were gratuities, which, though generally given, 
might have been refused, and the privation of which, there. 
fore, is damnum absque injuria, a loss for which there 
is no legal right of action. I amof opinion, that the plaintiff, 
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fin Boyter sv. Dodaworth "ast by a seston of a certain Cathedral for certain 
sratuitios reeerved bye the defendant for showing it to strangers, was held not to lie, on the 
ground that the defendant might have refused to give anything ; and Grose, J., pointed out 
that the grant only permitted the plaintiff to show the church, but that was not the grant 
af any oftiee. Lon! Kenyon, (. J.. further said.—* If there had been regular fees due for the 
dutis performed, and the defendant had intruded into the offices, the plaintiff might 
either have supported an action for money had and reecived or for disturbing him in his 
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as properly appointed Kazi of Bombay, was andis entitled to 
take for his own use certain customary payments as the 
proper fees appertaining to his office, and is consequent] 
entitled to bring the present action for damages against any 
one who, by wrongfully intruding into his office has deprived 
him of such his fees, or a portion thereof.” In Krishnasami 
v. Krishnama,*' Sir Charles Turner, C. J-, and Kinders.- 
ley J., after observing that a Civil Court may 
award damages to a person entitled to an office, said— 
‘But in awarding damages a Court must have regard to the 
general principles which regulate the award of such com- 
pensation. Damages cannot be given forthe injury suftered 
by reason of the loss of voluntary offerings, because the 
injury is too remote and uncertain to be sately measured. 
It is not the direct and natural consequence of the wrong 
that the persons who might have made such offerings should 
so far have countenanced the wrong-doer as to refuse 
recognition to the just claims of the persons injured, and 
it is possible that other causes wholly unconnected with the 
wrong may have influenced them to withhold their dona- 
tions, On the other hand, when voluntary offerings have 
been actually contributed to a fund, the refusal to a person 
of his right to participate in the fund causes a damage 
which is at once the natural Consequence of the injury and 
measurable by the Court, and so it has been held that in the 
former case a Court is not, and inthe latter it is, competent 
to award damages.** In respect, then, of the several ques- 
tions raised in this suit, a Civil Court may take cognizance 
of the claim of the plaintiffs to the othices to which they 
assert an exclusive right, may secure them in the enjoyment 
of that right, and may award them damages for the invasion 
of their right in so far as such damages are not too remote 
nor too uncertain,” 

Among Hindus, the existence and legal character of the 
fantily or the village priest has been recognized by the 
British Courts from the earliest days of their establishment, 
and it has often been held thata priest can recover damages 
both from the priest who wrongly officiated at a marriage, 
and from the person who employed him.” In the case last 
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cited, the defendant denied the right of the plaintiffs 
(village priests) to the fees for the ceremonies which his 
family priest had performed; but the Sadar Court gave a 
decree for the fees or of a sum in default, “though as the 
amount of the fee in each instance was deemed optional, it 
was left open to the defendant to escape the effect of the 
decree by a nominal compliance with it.”’ In such circum. 
stances, it 1s no doubt difficult for a priest to sue with effect 
a jajman who cannot be ordered to paya definite amount, 
However even in England, to entitle an office-holder to a 
suit, the fees payable need not be of a fixed, but may be of 
a reasonable amount,** and the rule may well be the same, 
whereas under the Hindu system, though the amount of 
the priest’s fee is left to the conscience and the means of the 
person for whom his functions are performed, yet the payment 
of some fee is essential to the efficacy of the ceremonies per- 
formed. And in case of an undoubted injury, the law will 
not refuse a remedy merely because its amount in money 
does not admit of precise estimate. Ordinarily payments 
made to other persons who may have actually performed 
the ceremonies in violation of the plaintiff's rights would be 
a fair measure of damagzes to award to the plaintiff whether 
as against those persons, or as against the jajman who 
may have employed them; as the j;aymans by making the 
payments, may be taken to have practically shown, what 
in their opinion it was right and reasonable for them to 
pay. This wasthe measure of damages which the Sadar 
Court adopted in a suit against the jayman,*’ saying that 
the rule of the Court has consistently been that ceremonies 
are optional, but when they or any of the obligatory cere- 
monies have been performed, the person entitled of here- 
ditary right to perform them is entitled to be paid his fee, 
whether he performed them or not. In Dinanath v. Sada- 
shiv>® also, the claim was against the jujmans, and the District 
Judge gave a decree declaring “the plaintiffs entitled to per- 
form the ceremonies mentioned in the plaint for the defen- 
dants, and to receive from them customary fees ; or if not 
employed, to receive on each occasion a fee equal in amount 
to that paid by the defendants, or any of them, to the person 
or persons employed by them instead of plaintiffs,” and 
the High Court approved of it. The action in Special 
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Appeal 291 of 1872 was also against jajmans and the plain. 
tiff was held to have a good cause of action against then. 
as they had employed another Bhat but none against the 
Bhat whose employment had been purely voluntary. Pinu 
an action would lie however against the Bhat also was 
taken by the High Court to be quite a settled law, in Svta. 
rambhat v. Sitaram Ganesh® and in Vithal Krishna vy. 
Anantram,*® and it is too late to contend against it now, 
though it is clear that the plaintiff could not be entitled to 
recover from both, and that if he obtained a decree against the 
jaymans he could not obtain one against his rival Bhat also.’ 


Thesame view as tothe jajman's obligation was taken 
by the Bengal Sadar Court in early cases.’ This view 
was soon changed, and in 1857, the Sadar Court held, that 
although there was no doubt, but that under the Hindna 
Law, the office of a purohit was to a certain extent an here- 
ditary one, and the British Courts had held that a jajman 
could not dismiss a faultless pandit, yet the Courts would 
refuse to try the question of his faultlessness and leave it 
to the conscience of the jajman. In Roodurman v. Damo- 
dar,®* the High Court also held that the obligation upon 
jaymans to employ a particular purohit was a matter merely 
of conscience, and not an obligation enforceable by a Court 
of law; and it is quite a settled law now that a jajman has 
full liberty to select and dismiss his own purohits, and full 
power to determine as to whom his offerings would be 
given; anda jajman may employ any one he may like for 
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the performance of any services he may have toperform, 
and pay any fees to any one he may choose to pay. The 
Agra Sadar Court held the same in 1862,"5 and the Agra 
High Court held in Beharee Lal v. Baboo,*" that a claim for 
hag purohtat would not lic. as **the gajmans have a right 
to select their own priests; there is, therefore, no office 
recognized in Jaw, which office has descended on the plain- 
tiff and conferred on him a right of suit.” As a natural 
consequence of this view of the right of a priest, a suit by 
him for recovery of fees, in respect of any ceremonies 
will not lie against any person who officiated at them and 
to whom they were paid, except as for money paid and 
received or on the ground of contract. Thus as carly as 
1850, as observed by Mr, Cowell, «the doctrine was estab- 
lished that purohif?s fees were partly voluntary and partly 
payment for work and labor done; they were no longer the 
subject of partition on the ground of her ‘editary right, but 
might be the subject of a partnership account.’ Tp 
Shewan, in Thakur ve. Rugnath, and even in the case uf 
Jowahir v. Bhagu,” it was held theta suit would lie against 
a defendant on the ground of Inheritance or contract, 
though it be for fees paid by the jajman to the defendant 
as the officiating priest; the correct rule being as pointed 
out by Trevor, J., in the last mentioned case, ** that if a 
jayman in the exercise of the liberty allowed to him pays a 
sum as fees toan indivicual so as to show that they were 
intended for that andividual, no cham can be preferred 
by others, though they may be joint heirs in the family 
purohitship, to the property so received. but that if the fees 
be paid to a person only as a member of the collective body 
of which he is a unit the claim is adinissible, and should be 
decided in accordance to the rules by which ordinary 
cases of inheritance are decided.’ In Shea Su 

v. Bhooree Afuhtoon,- the Calcutta High Court. said: 
“A osuit tor fees voluntarily) paid) to) one man will 
not lie (against hin.) on the part of asother, when there 
8 neither contract nor tangible property; but, when the 
parties claim the collections of a shrine, either in right of 
property in the place, or of lawful and established office 
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attached to it, itis well established that the suit will lie.” 
In Recharam v. Thakoormonee,’” the High Court held, that a 
suit would lie by the widow of one of the joint members of 
a family for her share of the fees realized by them as purohits, 
Kemp, J., observing in the judgment of the Court :—* It is 
not denied that the four brothers, amongst whom was the 
plaintiff’s husband, had a joint right in the performance of 
the ceremonies and in the profits thereby accruing to them. 
The partics frequenting a ghaut for the purpose of burning 
their dead, could not perhaps be obliged to employ a parti- 
cular purolit, but that has nothing to do with the question 
of the nght to enjoy the joint) profits accruing from the 
performance of these ceremonies.” 


In Maajoo v. Ram Dyaly’ a sit) for a declaration 
of plaintiff’s rights, in virtue of a sale by defendants, 
to share in the ministrations at a certain @haut, and for 
the recovery of plaintiff’ share, under that contract 
of sale, of monies received by the defendants at that @haut 
was held to hes This decision was followed im Chuni v. 
Birjo,’ in which it was held, that the Courts could take 
cognizance of a suit “brovgit tor a declaration of the 
plaintiff's jajmankee right in certain mauzahs, and also fora 
moiety of certain fees in deposit with a third party, which fees 
have been carned,asalleged,by the praintitfs by themselvesand 
the defendants for priestly SeTVICES, though “the decision 
will not bind the jajmans who will have full liberty to ap- 
point either the plantifs or the defendants as their priest.” 
The AQlahabad Tigh Court in Doorga Prasad v. Budree'® 
held what the Sadar Court had) held im 1856, N.S, 
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D. D. 509. The parties to the suit were Maha Brahmans, 
and members of one family, and disputes having arisen 
between them as to gifts made to them on account of their 
services, the :natter was referred to arbitrators, who 
awarded that each principal member of the family should, 
in turn for periods of 15 days, take the gifts made during 
such peried. The suit was to recover a gift presented to 
soine of the defendants during a period in which, under 
the terms of the award, he was entitled to the family gains. 
The High Court held the suit to be cognizaiile, saying 
that if the parties had without the intervention of the 
arbitrators, agreed to such an arrangement as was alleged 
by the plaintiff, and the plaintiff had desired to enforce it, 
on no ground could the Court refuse to give effect to the 
contract: and that the case was not different when the 
contract was made through the intervention of the arbi- 
trators. 


On that same principle, it was held as early as 1859 
in kootwoa ve. Omar Ali,’ that the az? of a Parganah 
could not recover fees voluntarily paid to another party 
for the performance of a ceremomal, which he might 
have been, but was not, called on to perform. In 
Ram Kishen v. Doonee Chand,” the Punjab Chief Court 
held) that where there were two priests in a_ village, 
they might make a contract for a division of the fees that 
either might realise from those of the villagers, who pre- 
ferred him as their priest, and that the Courts would give 
effect to any contract they might so make. In Ram 
Ruttun v. Gori,’ the Court of First Instance held that 
birt (Fees) paid to the purohit was not legally divisible 
amony his relatives, because the office was not bereditary, 
such fee being merely the right of him who rendered 
service, of him to whom it was given by the donor,” 
“This,” said the Chief Court, is correct, so far as it ex. 
presses the relation between the donor and the donee of 
the fees, but effect may be given toa contract, or any other 
relation, really existing between two or more purohats, 
binding them to divide the collections amongst themselves. 
There is no reason why effect should not be given to‘such 
a liability by the Courts.” The Court further observed 
that legally no one but the purohzt, to whom such fees 
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were given, had a right to them, “ but if circumstances 
exist arising out of that purohit’s relation to others, or out 
of his express or implied promises, or his ancestral or joint 
family connection with others, which create an obligation 
to pay over to any one else, a portion of the earnings 
of such purohit, such circumstances may be shown, as 
may give to rise to a legally enforceable claim.” In 
Gobind v. Sadda,®’ A, and B. were me:ubers of a family of 
purohits, and under an arrangement Letween the ancestors 
of both, it was settled that A.’s ancestor should receive the 
tees paid by the jajymans during two months of each year. 
This arrangement was carried out during C’s lifetime, and 
after his death his widow received the dues i his place, 
On her death certain jajmans, erroneously thinking that 
B. was the heir of C. and that A. had no pretensions 
to be such an heir, paid their fees to B. during the said 
months. A son of C’s daughter sued B. to recover the 
amount so paid and it was held unanimously by a Full 
Bench that the suit would lie; even Fitzpatrick, J., 
who was distinctly of opinion that the jayman’s liberty 
had destroyed all property inthe right to the office of 
a priest, admitting that “the position of an hereditary 
purohit, as carrying with it the good will of an established 
professional connection, is still valuable, and accordingly 
itis not uncommon for the heirs of a deceased purohst 
to enter into agreements among themselves as to the 
seasons in which they will officiate, an] as to the manner 
in which they will share the fees.” 


The same is the law with regard to rights to secular 
offices and the fees annexed thereto. In Poorun Mal v. 
Khedoo Sahoo,” it was held that payments to Chaudris 
being voluntary, and those who made them under no _ legal 
obligation to render them to any particular individual in 
preference to another, or to any one at all against their 
will, the Courts could not give a decree in respect of them, 
The same was held in Shinuk v. Collector of Jounpur,”” in 
which case the plaintiff had been in the habit of receiving 
certain fees as 2 Chaudri from persons using a certain 
market-place, but the Court said he had no such right to 
them as could legally be enforced. Soa decree having 
the effect of establishing in regard to voluntary payments, 
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an exclusive right in plaintiffs, of an indefinite description, 
to be exercised within limits practically undefined, will 
not be granted. This was held in Ram Deehul v. 
Chukhoo,® which was a suit for the establishment of the 
plaintiffs’ rights to the office of Chaudri of boats, and 
for the maintenance of their pxwssession of that office 
with which the defendant interfered; and the charge 
against the defendant, was not that he nad received any 
dues or fees to which the plaintiffs were lawfully entitled, 
but that he had obstructed them from making the collec- 
tions. The payments made to plaintifls were, however, held 
to be of a voluntary nature, and those making them inder 
no Jegal obligation to make them to plaintiffs in preference 
to other persons. In the Bombay Presidency in Yel’apa 
v. Mankia,”' the plaintiff alleged that he was entitled to a 
two annas share in the Mahar’s watan in a certain village, 
and as such entitled to share in all te customary per- 
quisites (the carcasses of dead cattle) and that the de- 
fendants had obstructed him in the enjoyment of his share 
of such proceeds; and the suit being to recover those 
proceeds or their value was he:d te lic. But a suit was 
held not to lie agaist barbers te compel them to shave 
plaintiff: or to pare his niils. 


118.) The law with regard to questions relating to caste 

has, though proeceding on other analogies, 

> by Gil been somewhat the same in at least Western 

Courts of suits ti and Southern India. In the Bengal ’Presi- 
volving caste ques ; m 

sis. dency, suits for restoration to caste and relat- 

ing to the validity or invalidity of marriages 

were made cognizable by Civil Courts by Bengal Regulation 

HE of 3793, and in 1847 a suit for restoration to caste was held 

to lie without any coutention to the contrary.’’ In 1848 a 

similar suit was held to Hie even among Mubammadans. In 1859 

a suit was held to lie for a declaration of the plaintiffs right to 

be admitted tu the membership of a dad or society’: in 

Sudhuram ve Sudharam,” a suit for a declaration of the 

plaintif’s right to the membership of a samaj was held not to 

l?e, but only on the ground that in the circumstances alleged, he 

had no such right as he desired to have enforced. ‘Tt is not 
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contended,” said Markby, J., in delivering his judgment i in the 
case, “that the membership of the society involved in it directly 
or indirectly, any right of property whatever, but that it only laid 
certain social disadvantages on the plaintiff not to be a member 
of that society. Nor is it contended that the plaintiff has been 
excluded from any house, or any room, or the enjoyment of any 
right of any kind whatever, oN the bare right of member- 
ship of a society. . . . It is therefore quite clear to 
me that there is no right of property whatever involved in this 
suit, but only a question as to whether or not the plaintiff was 
entitled to continue a member of the society which partakes of 
a character partly social and partly religious. T have no doubt 
whatever that the Court has no jurisdiction to entertain a suit 
of this kind, It appears to me that the exclusion of questions 
of this kind from the Courts of Law rests upon principles com- 
mon to Huelish aud Windu law. Both the Kuglish law and the 
Hindu law appear to me to draw a clear (listinetion between 
interference for the protection of rights of property and of 
personal liberty, security, and reputation aud interference in 
matters of a purely social nature. Even where rights of 
property are involved in the membership of Society or 
Association, yet if the main object of the Association be of a 
social character, the members of the Association are the sole 
judges whether a particular individual has so conducted him- 
self as to entitle him to continue to be a member of the bod 
This was so held in the ease of Hopkinson v. Marquis of Aaeter.” 
There a member of a club suecl fur his restoration to the mem- 
hership of that club, from which he had been, as he thought, 
unjustly excluded. The club in that case was partly of a 
political character, but its objects were mainly social, and the 
Court refused to interfere with the decision of the other mem- 
bers who had excluded the plaintiff, notwithstanding that 
rights of property were involved. Much less should we 
Interfere here where there are no such rights.” 


In the Bombay Presidency, however, Sec. 21 of Regula- 
tion II of 1827 in giving the Civil Courts a cognizance 
‘generally of all suits and complaints of a civil nature,” ex- 
pressly proved, ‘that uo interference on the part of the Court 
in caste questions is hereby warranted beyond the admission 
and trial of any suit instituted for the recovery of damages on 
account of an alleged injury tu the caste and character of the 
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plaintiff arising from some illegal act or unjustifiable conduct 
of the other party.’ It was accordingly held by the Sadar Court 
there in Hurruck Chand v. Khoshal Chand,” that the 
members of a caste had power to exclude any one of their 
number, except from malicious motives; but that a malicious 
refusal to invite a member to a solemn feast to which the other 
members of the caste were invited was a sufficient cause of 
action for a suit for damages for loss of character,’’as exclusion 
from such entertainments was a very marked way of showing 
that the person excluded was an outcaste. In Mayashankar v. 
Tarthshankar,®? the suit was for damages for the injury to the 
plaintiff's character and reputation caused by the defendant’s 
omission to send a certain funeral present to the plaintiff as a 
member of the caste, and Sir Charles Sargent, C. J., and 
Birdwood, J., held that the suit would not lie, as ‘* there could 
be no legal right to the funeral presents, which it was said to be 
customary for a member of the easte on the occasion of the death 
ofa member of his family to give to the other members of 
the caste.” “And as to the slight, which the omission 
to give such presents to the plaintiff might imply,’ said 
Sir Charles Sargent, C.J, in delivering the judgment of 
the Court :—‘“It can only be regarded as the result of a breach 
of social etiquette, with which the caste was exclusively com- 
petent to deal.”” The same view was taken in Haghunath v. 
Janardhan,’' in which Mr. Justice Farran, referriug to a 
number of cases,’* said that—the right to the invitation to the 
quasi-religious ceremonies of the caste was uot a legal right, 
but only a social privilege, that the caste was the only tribunal 
to which «a mau deprived of that privilege could resort, and that 
the Civil Courts could not compel the members of any caste to 
ask any one to any ceremonies, and mulct the caste or any 
mnmember of it, In damages for uot inviting him; that if the 
majority of the caste was against any oue, ‘he and his sup- 
porters must bow to the decision, or secede from the caste. This 
Court has no power to assist him. It is a caste question uncon- 
nected with preperty or legal rights. The Courts in the 
Mofussil are prohibited by legislation from interfering in such 
questions. This Court has always felt itself bound by that 
regulation,® or rather by the principle which underlies it.” 
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But the scope of the Regulation is not so extensive as might 
be, and actually has sometimes been, supposed to be. It does 
not apply to communities like those of Beni-Israel as they are not 
castes.9”7 It was, no doubt, held in Nemchand v. Savarchand,*" 
in 1866 by a Full Bench that a suit by certain members of 
caste to recover, as such members, a portion of certain money 
payable to the caste by a Collector as compensation for certain 
property of the caste did not lie in the Civil Courts; and the 
decision was followed in Girdhar v. Kalya,” in which certain 
persons who seceded from the caste sued to recover a portion of 
certain utensils that continued In the possession of persons who had 
charge of them before. But West, J., in delivering the judgment 
of the Court in Pragji Kalan v. Govind Copal,’ said :—* The 
section does not say that a Civil Court is not to take copnizance 
of any Case in which a question of a caste rule or of membership 
of a caste may be raised by way of answer toa claim for property 
or on a breach of contract. . . Itis plain that the Civil 
Courts may discuss and deal even with a caste question where 
the membership and the character of a member have been un- 
justly injured. To take evidence of the customary law of a 
caste, to recognize the law and the vote of a majority us given 
effect to by the law, is not to interfere in caste quéstions; it is 
simply to recognize the existence of castes as corporations with 
civil rights and an autonomy suitable to the purposes of their 
existence.’ The cases under the English law of clubs and 
congregations afford useful analogies ; and besides Brown v. 
Curé of Montreal, we may refer to Hopkinson v. Marguis 
of Exeter,’ Dawkins v. Antrobus,’ Gompertz v. Gold- 
angham.> The Court in dealing with such cases does not 
interfere in club questions so as to impair the autonomy of the 
club, but it would not allow one member or six to tdke 
possession of all the club plate on a mere assertion that they 
had as good a right to it as any one else. In the present 
case, it is alleged that certain members of a division of a 
caste borrowed vessels for use from the priest of that division, 
and then seceding to the other division refused to return them. 
If the statement is true, the borrowers could not escape liability 
under their contract of loan, merely because an incidentul 
qeestion of the relations uf the divisions and of the members 
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under the terms of incorporation might arise for decision. As 
castes are capable of property, they are entitled to protectiun 
in its enjoyment, and they may be represented by a group of 
their members, as in this case.”’ And in Mehta Jethalal v. 
Jamiatram,® Sir Charles Sargent, in delivering the judgment 
of the Court, said : —“ If the landsin dispute had been originally 
the property of the caste, the question would have been between 
the caste and a section of it, and would be, as decided in Nem- 
chand v. Savaichand, a caste question, and, therefore, not 
cognizable by the Civil Courts; but here the lands had been 
admittedly purchased by the members who had seceded (and 
since become reunited with the majority), and constituted the 
small section, out of their own funds and for their own purposes; 
and the question to whom those lands now belong, cannot be a 
caste question, unless indeed the small section itself could be 
regarded, as a separate and distinct caste. Under these 
circumstances it is for the Civil Court alone to determine who 
is now entitled to the property in dispute, although it may 
be incidentally necessary for that purpose to inquire into the 
usage and practice, (if there be any), of caste sections, situated 
as the small section of this caste was, with respect to the 
property in question.” 


119. Suits relating to marriage have always been held to 

Civil Courts can take De of a Civil nature even when they do not 
cognizance of suits involve any claim to property.” In the case 
relating to mar- of Ardaseer Cursetyee v. Perozeboye,® 
Tage. Dr. Lushington in delivering the judgment 
of their Lordships of the Privy Council expressed an opinion in 
favor of the exercise of jurisdiction over such suits by Civil 
Courts. Even among Mahomedans, such a suit was brought 
with success as early as 1882 in Bengal Sudder Dewani 
Adalat.® There are reports of other cases in which such suits 
were held to lie without any contention against the jurisdiction 
of the Civil Courts,.° An argument against their jurisdiction 
was urged before their Lordships of the Privy Council in 
Buzloor Ruheem vy. Shumsoonnissa Begam,\' on the ground, 
that such a suit being founded on the contract of marriage 
which the Mahomedan law regards as a Civil contract, the 


* Nandlal Daas ¢. Tapidas, 1 Bom. 14. 
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Court entertaining the suit must be prepared to enforce 
all the obligations however minute, which, according to 
that law, flow from the contract, whichever party has a right 
to insist upon them, ‘‘and that these obligations were 
such that it was impossible for Courts constituted like those of 
British India to exercise such a jurisdiction.” Their Lordships 
over-ruled this contention, observing that— ‘ the Canonists lay 
down many things concerning the relative {duties of man and 
wife, which the Courts Christian, at least of our country, feel 
compelled to leave as duties of imperfect obligation. They do 
not, therefore, refuse to enforce the broad duty of cohabitation. 
In the words of Lord Stowel, ‘ They are content to take the 
wife to the husband’s door and to leave her there’” Their 
Lordships in their decision in favor of the jurisdiction concluded 
that “upon authority, as well as principle, their Lordships have no 
doubt that the Mussulman husband may institute a suit in the 
Civil Courts of India for a declaration of his right to the 
possession of his wife, and for a sentence that she return to 
cohabitation.”’ Since that decision such suitsare allowed to lie 
without any contention against their cognizance by Civil Courts 
on general principles, '” and even non-payment of exigible dower 
is not held to bar their cognizance.’’ That decision has been held 
to conclude the question of the jurisdiction of Civil Courts over 
such suits among Hindus also,’* among whom such suits are fre- 
quently held to lie without any serious contention to the con- 
trary.” The contrary was held by Markby and L.S. Jackson, JJ., 
in Ramsaran v. Rakhal Das,'® and by Glover, J., in Aunjona 
Dasiy. Prahlad Chandra.'” Butin the latter case, Mitter, J., 
whose decision was restored on appeal, observed that there 
was no reason for holding that the Civil Courts of this country 
were not competent to entertain a suit of that description merely 
because no question of property was involved in it, that the 
institution of marriage was, even among Hindus, not only a 
religious sacrament, but also a civil contract, and important 
civil rights arose from it quite independant of any right of 
property, that rights of property were not the only civil rights 
recognized by law, and that ifthere were other sorts of civil 
rights besides those of property, the Civil Courts were bound to 


12 Cidan v. Mazar Husein, I. L. R. I All. 488. Jogendro Nandina o, Hurry Poss, 1. L, RB. 
Kunhive. Mohidin, I. L R, XI Mad. 327. V. Cal, 800. 
13 abdul Kedir o. Salima, I. L. R. VIIT All. 149. Brindsabun Chandra ec. Chandra Kurmokar, 
Hamidunnissa 0. Zohiruddin, I. L. BR. XVI I. L. R. XII cal, 140, 
Cal. 670. VIB. L. R. 344 (2). 
14 Kaceeram eo. Gendhenee, XXII W 7% VI BLL. B. 243, 
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them, notwithstanding that no question of property 
was involved therein. ‘*1 think,” said the Acting Chief 
Justice om appeal, ‘that the Court must have jurisdiction 
such suit to declare the marriage void if procured by fraud or 
forea, or celebrated without the concurrence of the necessary 
panties, or without the formalities necessary to render it a 
binding marriage according to Hindu law.” In Paige v. 
Sheonarain,"® Straight, J., in delivering the judgment of the 
Cvourt said—that unless it could be held, that the plaintiff by 
being excluded from caste, on account of having lived and 
eaten with a Muhammadan woman, ‘“‘had extinguished his 
ordinary civil rights as a husband to require his wife to 
live with him, or that, in other words, the marriage had, 
under the Hindu law, thereby been dissolved, he is entitled 
to come into Court to seek the relief he asks,” In Dadajt 
Bhikaji v, Rukhmabai,’® Pinhey, J., held that a suit for the 
consummation of marriage would not lie, and that under 
the Hindu Law such a suit would not be cognizable by 
Civil Courts. This decision was, however, reversed on appeal,’ 
and Sir Charles Sargent after referring to some of the above 
cases, and to the unreported cases of Bapalal v. Bat Amrat,” 
and Motirum v. Bat Mancha,” said that they ‘‘can leave no 
doubt that the jurisdiction is well-established, and we therefore 
entirely agree with the remarks of Mr. Justice Melvill in the 
last case, that so long as that jurisdiction is not taken away by 
legislation our Courts have no discretion in the matter.”’ 


120. The most important restrictions in the jurisdiction 

of the ordinary Civil Courts over civil suits 

ce by ordi- are made by the Acts relating to the revenue 
es ~ rent of the agricultural and other 
of re. landsassessed with the Government demand. 
venue-paying lands. The provisions of these Acts are different 
for different Provinces, but they all appear 

to be based on the principle that matters likely to affect the 
liability for, or the amount of, the Government land-revenue 
should be adjudicated upon by Revenue Officers who have 
better acquaintance with such matters, and with a procedure 
more elastic and summary than that of the ordinary Civil Courts. 
Thus Sec. 241 of the North-Western Provinces ee Revenue 
Act (AIX. of 1873) provides, that ‘‘no Civil Courts shall 
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exercise jurisdiction over any of the matters specified in that 
sestion,’ and that all such matters will be within the cog Nizance 
of Revenue authorities only. 


So also Sec. 93 of the North-Western Provinces Rent Act 
(X11 of 1881) provides that no Courts other than Courts of 
Revenue shall take cognizance of any dispute or matter in 
whieh any suit of the nature mentioned in that section’ 








j The matters specified in Sec. 241 are :— 

(@) Claims by any person to any of the offices mentioned in Secs. 24 and 33, or to any 
emolument appertaining to such office, or in respect of any injury caused by 
his exclusion therefrom ; 

(6) the claim of any person to be settled with, or the validity of any engagemen! 
with Government for the payment of revenue, or the umount of revenue, cess 
or rate to be assessed on any mahal or share of a mahal, under this or any 
other Act for the time being in force ; 

(¢) any claims connected with, or arising out of, any process enforced an account of 
neglect or refusal to xccept the assessment or terms of sub-settlement proposed 
by the Settlement-Officer ; 

(@) the formation of the record of rights, the preparation, signing or attestation of any 
of the ducuments contained therein, or the notification of Settlement ; 

(¢) the determination of the class of a tenant or the rent payable by him, or the period 
for which such rent is fixed under this Act ; 

(Cf) the distribution of the land or allotment of the revenue of a mahal by partition 5 
or the determination of the rent to be paid by a co-sharcr for land hell by him 
after the partition in the mahal of another co-sharer ; 

(y) any matters provided for in Secs. 63 to 61 (both inclusive) relating to the 
settlement of Land Revenue with any of the persons having any interest. in land ; 

(i) any matters provided for in Secs, 79 to &9, both inclusive, and Sec, 103 relating 
tv resumption of rent-free grants ; 

(/) claims connected with, or arising out of, the collection of revenue (other than 
claims under Sec, 189), or any process enforced on account of an arrear of 
revenue, or on account of any sum which is by this or any other, Act realizable 
as TEVCNUC ; 

(7) claims to set aside a sale for arrear of revenue, other than claims under Sec. 181; 

(k) any matter falling within the jurisdiction of the Court. of Wards, or on which the 
jurisdiction of that. Court is actively exercised, except for the purpose of re- 
covering property committed by that Court to the charge of the Collector of 
the District. 


k The matters specified in Sec. 93 are :-— 

(a) suits for arrears of rent, or, where rent. is payable in kind, for the money equivalent 
of rent, on account of land or on account of any rights of pasturage, forest- 
rights, fisheries or the like ; 

(4) suits to eject a tenant. for any act. or omission detrimental to the land in his occu- 
pation or inconsistent with the purpose for which the land was let. ; 

() suits to cancel a lease for the breach of any condition binding on the tenant, and 
wluch by law, custom or special agreement, involves Uae forfeiture of the lease ; 

(cc) suits for compensation for, or to prohibit, any act, omission or breach mentioned 
in clause (0) or clause (c) ; 

(d) suits for the recovery of any over-payment of rent, or for compensation under 
Sec, 48 or 49; 

(¢) suits for compensation for withholding receipt for rent paid ; 

(/) suits for contesting the exercise of the powers of distress conferred on landholders 
and others by the said Act, or anything purporting to be done in the exercise 
of the said powers, or for compensation for wrongful acts or omuselons of a 
distraiper ; 
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might be brought; and that such suits shall be heard and deter- 
mined in the said Courts of Revenue in the manner provided 
in the said Act, and not otherwise; but that an appeal shall lie 
to the District Judge from the decision of the Collector of the 
District or Assistant Collector of the first class in all the cases 
in which the amount or value of the subject-matter exceeds one 
hundred rupees, or in which the rent payable by the tenant has 
been a matter in issue, and has been determined, or in which the 
proprietury title to land has been determined between parties 
making conflicting claims thereto: and that, where the amount 
or value of the subject-matter of the suit exceeds five thousand 
Rupees, the appeal shall lie to the High Court. Sec. 95 of the 
same Act further provides that no Courts other than Courts of 
Revenue shall take cognizance of any dispute or matter in which 
any application of the nature mentioned in that section might 
be made; and such applications shall be heard and determined 
in the said Courts in manner provided in the said Act, and 
not otherwise.’ The case law connected with these Provincial 
Acts is very heavy, questions connected with the various clauses 


suits by dambardars for arrears of Government-revenue. payable through them by 
the co-sharers whom they represent, and for village expenses and uther dues 
for which the co-sharers may be responsible to the /ambardar ; 


(A) suits by recorded co-sharers for their recorded share of the profits of a mahal, or 
any part thereof, after payment of the Government-revenue and village- 
expenses, or for a settlement of accounts ; 

(7) suits by Muaffdars, or assignees of the Government-revenuc, for arrears of revenue 
due to them as such ; 


(fj) suits by taluqdars and other superior proprietors for arrears of revenue due to 
them as such ; 


(A) suits by recorded co-sharers to recover from a recorded co-sharer who defaults 
arrears of revenue paid by them on his account. 
? The applications mentioned in Sec. 95 are :— 
(a) appheation to determine the nature and class of a tenant's tenure, under Sec. 10; 


(5) application by a landholder, or his agent, to compel a patwari to produce his 
accounts relating to land ; 


(e) application to resume rent-free grants under Sec. 30, or to assess to rent land 
previously held rent-free ; 

(@) upplication from a landholder to eject a tenant under Sec. 35. or to have a notice 
of ejectment issued and served under Sec. 38 ; 

(¢) applications made by a tenant under Sec. 39 ; 

(f) application from a landholder, under Sec. 40, for assistance to eject a tenant ; 


(g) application from a tenant or landholder to determine the value of any standing 
crop, or ungathered products of the earth, belonging to the tenant and being 
on the land at the time of his ejectment, under Sec. 42; 


application by a landholder to determine rent payable for land used by a tenant 
for the purpose of tending or gathering in the crop, under Sec. 42; 
(i) application by a landholder or tenant for assistance in the division or appraisement 
of a standing crop, under Sec. 48 ; 


(j) application by a landholder or tenant to determine compensation for im ° 
ments of land ; : creer 
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and sub-clauses coming often before the Allahabad High Court 
for settlement. The High Court held, for instance, in Tota 
Ram v. Har Kishan,** that a Settlement Officer had no juris- 
diction to settle the question as to whether the defendants were 
not lessees, but mainly inferior proprietors, or to settle about any 
right. In Afahesh Rai v. Chandar Rav,” a Full Bench of the 
same High Court held that, a suit by a landlord for a declara- 
tion as to certain land being his szr-land against a tenant in 
occupation thereof would not lie in the Civil Courts; because the 
only object of having such a declaration would be to get the 
Court in a roundabout way to say that the defendant was not 
an occupancy-tenant of the landlord. 


So also Sec. 158 of the Punjab Land Revenue Act XVII of 
1887 enacts that, except as otherwise provided by the said Act, a 
Civil Court shall not have jurisdiction in any matter which the 
Local Government or a Revenue Officer is empowered by the 
said Act to dispose of, or take cognizance of the manner in 
which the Local Government or any Revenue Officer exercises 
any powers vested in it or him by or under the said Act; and 
in particular over any of the matters specified in that section." 


application by # tenant for leave to deposit rent : 
(7) application for enhancement or determination of rent. ; 
(m) application for compensation for wrongful dispossession ; 
(n) application for the recovery of the occupancy of any land ot which a tenant has 
been wrongfully dispossessed ; 
(0) application for abatement of rent ; 


(p) application for leases or counterparts, and for the determination of the rates of 
rent at which such leases or counterparts are to be delivered ; 


(7) application under Scc. 7 to have the holding of an ex-proprictary tenant 
divided off ; 


(7) application under Sec. 22A to survey land ; 
(s) application under Scc, 33A to have w notice of relinquishment declared invalid ; 
(t) application to take out of deposit any amount deposited under Sec. 55A. 


nm The matters specified in Sec, 158 are :— 
(i) Any question as to the limits of any land which has been defined by a Revenue- 
Officer as land to which the said Act does or does not apply ; 
(ii) any claim to compel the performance of any dutics imposed by the said Act. 
or any other enactment for the time being in force on any Revenue-Officer. 
as such,; 


(iii) any claim to the office of kanungo, zaildar, inamdar, or village-officer, or in 
respect of any injury caused by exclusion from such office, or to compel 
the performance of the duties or a division of the cmoluments thercof ; 


(iv) any notification directing the making or revision of a record-of-rights ; 
(v) the framing of a record-of-right or annual record, or the preparation, sign- 
ing, or attestation of any of the documents included in such a record ; 


(vi) the correction of any entry in a record-of-rights, annual record, or register of 
mutations ; 
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Similarly Sec. 76 of the Punjab Tenancy Act XVI of 1887 
ertacts that the applications and the proceedings mentioned 
in that section" shall be disposed of hy Revenue Officers as 
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(vii) any notification of the undertaking of the general re-assessment of a district 
or tahsil having been sanctioned by the Governor-General in Council ; 


(viii) the claim of apy person to be liable for an assessment. of land-revenue or of 
any other revenue assessed under the Act ; 
(ix) the amount of land-revenuc to be assessed on any estate or to be paid in respect. 
of any holding under the Act; 


(x) theamount. of. or the liability of any person to pay any other revenue to be 
assessed under the Act. or any cess, charge. or rate to be assessed on an 
estate or holding under the Act or any other enactment for the time being 
in force ; 

(xt) any claim relating to the allowance to be reecived by a landowner who has 
given notice of his refusal to be liable for an assessment, or any claim 
connected with, or arising out of. any proceedings taken in consequence of 
the refusaliof any ‘person to be liable for an asseskment wader this Act ; 

(xii) the formation of an estate out of waste-land : 


(xiii) any claim to hold free of revenue any land, mills, fisheries. or natural products 
of land or water ; 


(xiv) any claim connected with, or arising out of. the collection hy the Government. 
or the enforeement by the Government of any proccss for the recovery of 
lund-revenue or any stm recoverable as an arrear of land-revenue ; 


(xv) any claim to set aside, on any grouyd other than fraud. a sale for the recovcry 
of an arrear of land-revenue, or any stum recoverable as an arrear of land- 
revenue ; 

(xvi) the amount of, or the Hability of any person to pay, any fees, fines, costs, or 
other charges imposed under the Act ; 

(xvii) any claim for partition of an estate. holding. or tenancy. or any question con- 
nected with, or arising out of. proceedings for partition, not being a question 
as tu title in any of the property of which partition is sought ; 

(xvili) any question as to the allotment of land on the partition of an estate, holding, 
or tenancy, or as to the distribution of land subject by established custom 
to periodical re-distribution. or as to the distribution of land-revenuc on 
the partition of an estate or holding or on a periodical re-distribution of 
land, or as to the distribution of rent on the partition of a tenancy ; 

(xix) any claim to set aside or disturb a division or appraiscment of produce con- 
firmed or varied by a Revenue-Officer under the Act ; 

(xx) any question relating to the preparation of a list of village-cesses or the im- 
position by the Local Government of conditions on the collection of such 
LOSSES ; 

(xxi) any procevding under the Act for the commutation of the dues of a superior 
landowner ; 

(xxii) any claim arising out of the onforcement of an agreement to render public 
service in lieu of paying land-revenue ; or 

(xxiii) any claim arising out of the liability of an assignee of land-revenue to pay u 
share of the cost of collecting or re-assessing such revenue, or arising out 
of the liability of an assignee to pay out of assigned land-revenue, or of a 
person who would be liable for land-revenue if it had not been released, 
compounded for, or redeemed to pay on the land-revenue for which he 

d. but for such release, composition. or red on. be liable, such a 
percentage for the remuseration of a raildar, i . or vi flicer as 
may be prescribed by rules for the time being in force under the Act. 


x The applications and proceedings specified in Sec. 76 are :— 


(#) Proceedings under Sec. 27 for the adjustment of rents expressed in terms of the 
land-revenuue ; 


(4) proceedings relating to the remission and suspension of rent under Sec. 80; 


8.120.) COGNIZANCE OF PROCEEDINGS RELATING TO RENT IN PUNJAUR 973 


such, and no Court shall take cognizance of any dispute or 
matter with respect to which any such application or proceed- 
ing may be made or had: and in determining whether a 
dispute or matter is such, it is the real relief claimed 
in the suit, and not its mere form or any relief that may be asked 
for only incidentally, that is taken into consideration, Thus a 
suit for possession of land on the ground that plaintiff is entitled 
to hold it as a tenant with a right of oceupancy has been 
held in Mithal Singh v. Kaman," to be not a suit to establish 
a claim to a right of occupancy, and therefore cognizable by 
Civil Courts. Mr. Justice Roe, in delivering the judgment of 
the Full Bench, said:—* It is tructhat in these cases it is essen- 
tial to the obtaining the relief asked for, that plaintiff should 
establish ‘his claim toa right of occupancy,’ but it appears 
to us that this question of title is only raised incidentally. 
The cause of action alleged by plaintiff isa being wrongfully 
deprived of, or kept oat of the cultivating possession of 
certain lands, and the relief be asks for is a restoration to 
such possession. ‘This isa relief which the Civil Courts alone 
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(c) applications under Sco. 43 for the cjectment of a tenant against whom a deerce 
for an arrear of rent in respect of iis tenancy has boen passed und remains 
ungatisfied ; 

(d) applications under Sec. 45. sub-soc. (5), for the ejectment of a tenant on whom 
a notice of ejeetment, has been served, and who has not instituted a suit to 
contest his liability to be ejected, but has claimed compensation under Sec. 71 : 

(c) applications under Sec. 55 or See, 64 for the fixing of the value of a right of 
occupancy : 

(f') applications under Soc. 35 or See, 64 by landlords for possession of land the 
right of occupancy in which has become extinct ; 

(y) proceedings under Chapter VI with respect. to the award of compensation for 
improvements or disturbanee ; 

(hk) applications under Sec. 17 with respect to the division or appraisemont of produce ; 

(4) applications under Sec. 45, subesec. (5), for the ejectment of a tenant on whom 
a notice of ejectment has been served, and who has not instituted a suit to 
contest his liability to be ejected, and has not claimed compensation under 
See. 71; 

(7) applications for the determination 

(i) under Sec. 49 of the rent payable for land occupied by crops uncut or un- 
gathered at the time of an order being made for the ejeotment of a tenant, 
or 

(ii) under Sec. 49 or Sec. 74 of tho valuc of such crops or of the sum payable to 
the tenant for labour and capital expended by him in preparing land 
for sowing; 


(k) applications under Sec. 31 by tenants to deposit rent ; 
(7) applications under Sec. 36 for service of notice of relinquishment ; 
(m) applications under Sec. 43 for servic? of notice of ejectment ; 


() applications under Sec. 53 or Sec. 54 for service of notice of inteuded transfer 
or of intended foreclogure or other enforcement of lien. 
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can give him.” In Kesar Singh v. Nihal Singh,’ Rivaz, J.. 
in delivering the judgment of the Full Bench, eaid:—*‘ For the 
purposes of the Act (XVI of 1887), a tenant who has been dis- 
possessed can, for the period ofone year from the date of his dis- 
possession, claim to be still regarded as atenant, guoad his land- 
lord, his suit for recovery of possession being cognizable by the 
Revenue Court. If he allows the period of one year to lapse 
without making any claim, he must be taken (subject to any 
recognized disability) to have relinquished his right to be still 
regarded as a tenant, and his remedy (if such still exists) must 
be sought in the Civil and not in the Revenue Court.” 


The Bombay Revenue Jurisdiction Act X of 1876, provides 
‘that no Civil Court shall exercise jurisdiction as to any of the 
matters specificd in Sec. 4 of the Act,? but that nothing 


o The matters specified in See. 4 are i— 


(a) claims against Government relating to any property appertaining to the offlee of 
any hercditary offieer appointed or recognize | under Bombay Act) No, TTL. 1874 
or ony other law for the time being in fores, or of any other village-officer or 
Rerviant, oF 


claims te perform the duties of any such officer or servant, or in respect of any injury 
caused by exclusion from sueh office or service, or 


anite to set aside or avoid any order under the same Act or any other law relating to 
the same subject for the time beiny in forces passed by Government or any 
officer duly authorized in that behalf, or 


claimea aguinet Government relating to lands held under treaty, or to lands granted 
or held as suranjam, or on other political tenures, or to lands declared by 
Grovernment or any officer duly nuthorized in that behalf to be held for service ; 


(2) objections— 


to the amount or incidence of any ussessment ef land-revonue authorized b 
Government, or to the mode of assessment, or to tho principle on which 
such agsessment is fixed, or to the validity or effect of the notification of 
Survey or Settlement, or of any notification determining the period of 
Settlement ; 

(c) claims connucted with, or srising out of, any proceodings for the realization of 
land-revenue, or the rendering of assistance by Government or any officer duly 
authorized in that behalf to suporior holdors or occupants for the recovery of 
their dues from inferior holders or tenants ; 

olaims to act aside, on account of irrezularity, mistake, or apy other ground, except 
frnud, eales tor arrears of land-revenue ; 


(4) claims agaiust Government— 


to be entered fn the Zevenne Survey or Settlement Eccords or village papers as 
hable for the land-rerenue, or as superior holder, inferior holder, ocoupant 
or tenant, ar 


(2) to have any entry made én any record of a Revenuo Survey or Settlement, or 
(3) to have any such entry either omitted or amended ; 


(e) the distribution of land or allotment of land-revenue on partition of any estate 
under Bombay Act IV of 1868, or any other law for the time being in foroe ; 
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shall be held to prevent Civil Courts from entertaining suits 
mentioned in Sec. 5 of the Act, or any suits other than suits 
against Govern ment, for possession of any land. being a whole 
survey number or a recognized share of a survey number,” 
In the Madras Presidency and the Lower Bengal, the jurisdic- 
tion of the Civil Courts in such cases has not, as a veneral rule, 
been excluded, but thereare partial restrictions of their jurisdic. 
tion there also. Tie Act for Recovery of arrears of Revenue 
in the Madras Presidency thus provides,—“ that no Court. of 
civil jurisdiction shall have authority to take into consideration 
or decide any question as to rate of land-revenue payable to 
Government, or as to the amount of assessment fixed, or to be 
hereafter fixed, on the portions of a divided estate.” “ 
121, The Revenue Courts thus adjudicating on questions of 
a civil nature are for the purposes 
Applicability of the of the rule of res judicata treated as 
doctrine of res Judi Civil Courts, at least when their proce- 
cata to decisions of : 4 Or : 
Tesora Caucks. dure is regulated by provisions of, or 
similar to those contained in, the Civil 
Procedure Code ; and their decisions on questions within their 
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(Cf) claims against Government— 
to hold land wholly or partially bree Fron payment of laned-revente or 
to receive payments charged on or payable out of the land-reventie, 1 
to set aside WHY cess or rate authorized by Government ander the provisions of 

any law for the time boing in foree. or 
respecting the oecupuution ob wasteor vaeané bind beloneiie to Choy er ninent ; 

(g) claims regarding boundaries fived nider Bombay Aet No. bot 1865 0or any other 
law for the time being in foree. or to setaside any order passed by a competent 

olfcer under any sueh baw with reeud to bouneckiry-min ts: 

except When any person elanns to hold land) wholly or partiaily exempt trom pay- 
ment of land-revenuve under— 

(h) any cnactment forthe tame being on Fores ex pres-by erent ai exemption tot 
before existing in faver ofan individ) or of any class of persons. or expressly 
confirming stich exemption on the ground of its bernie shown ora pithiie peecared 
orofiits haviue existed dora speendied ferme of yours or 

Ci) an instrument or sanad given by. or by order of, the Governor of Bombay in 
Council, under Bombay Act No. EP of P86g. See, Poel -. or Bombay Aet 
No. VEIT of 1365. See. 2oeh Toor 

(9) any other written grant by the Dortieh Government expres-ly creating ar cou. 
firming such exemption, or 

Ck) a judgment by a Court of Law. oran adjudieation duly passed by a competent 
officer, under Bombay Regulation XVITP of 1427. Chapter Xoor ander Act XI 
of 1852. whieh declares the particular property mn dispute to be exempt, 

Suits Mentioned in See, oO are i— 

(a) suits apainst Government to contest: the amount claimed, or pid under protest 
or recovered, as Jand-revenue on the ground that such cmon! is it execss 
of the amount anthorized in that behalf by Government. or that such 
amount had, previous to such claim, payment. or recovery. been satisfied, 
in whole or in part.or that the plaintiff. or the person whom he represent . 
isnot the person Liable for such ameunt : 

(b) suits between private parties for the purpose of establishing any private wht. 
though it may beaffeeted by any entry iu any record of a fe venue 
Survey or Settlement or in any village papers ; 

(ce) snits between superior holders or occupants. and duferior holder or tenia 
regarding the duces claimed or recovered from the latter, 
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jurisdiction, constitute res gudicata in regard to the same mat- 
ters even in the ordinary Civil Courts. The Allahabad Hich 
Court thus held in Amir Singh v. Naimati Prasad,” that a 
decision by an Assistant Commissioner or a Revenue Court as 
to the rights of theparties in regard to the quantum of the com- 
mon land to which they were entitled, would be res judicata 
in a subsequent snit in a Civil Court on the basis of the same 
right. So also the Calcutta High Court observed in Merjah 
Janand v. Krishto Chunder,® that the decision of a Collector 
under Sec. 38 of the Bengal Rent Act (VII! of 1869) 
would be conclusive between the parties in any subsequent 
suit for rent. The same High Court in Gokhul Sahu v. 
Jodu Nundun Roy,” further held that a Revenue Officer had 
power to adjudicate on the question that certain land was 
mal jand and liable to pay rent, and therefore his decision 
would be res judicata as regards that point in a subsequent 
suit in a Civil Court. Pigot and Beverley, J.J., in their 
decision, , referring to Aurri Sunkur v. Muhtaram,” said 
—*§ Chat decision was based on the principle that the decision 
of a Revenue Court oa a question of title is no bar to the trial 
of the same question by the ordinary Civil Courts. But by 
Sec. 107 of the Bengal Tenancy Act, the Revenue Officer is 
directed to adopt the procedure laid down in the Code of Civil 
Procedure for the trial of suits, aud itis provided that his 
decision in every such proceeding shall bave the force of a 
decree, Tt appears to us that these words were intended to 
invest him for the trial of these disputes with the powers of a 
Civil Court. . . . . . The language of the Act is unfor- 
tunately vague; but we cannot suppose that if was the inten- 
tion of the Legislature after providing for the trial of disputes 
regarding entrics in the record of rights by the Code of Civil 
Procedure and by a special Appellate Court, that such disputes 
should be liable tobe re-opened betore the ordinary Civil Courts 
ofthe country.” The Madras High Court has taken a more 
restricted view of the effect of the judyments of Revenue Courts. 
In Harika Ramayyar v. Tirtasami,” the Court held that a 
suit by a tenant for a declaration of the rate at which he was 
entitled to receive a patta for 1289 F., was not barred by a prior 
suit by the landlord to enforce the acceptance of a patta for 
1288, Sir Charles Turner, C.J., and Kernan, J,, further said : 
‘Nor can we hold that a Revenue Court in this Presidency in 
suits for enforcing the acceptance of patéas has, under the Rent 
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Act, power to determine title otherwise than incidentally to the 
limited jurisdiction conferred on it. Consequently it cannot 
be held the matter now in issue, viz, whether the tenant has 
by special contract, a right to hold at privileged rights, hus 
been finally decided in that suit.” In Ragava v. Rajagopal,” 
the High Court observed that a Revenue Court having ordered a 
tenant to beejected under Sec. 10 ofthe Rent Recovery Act on the 
ground that he had refused to accept a patta as directed by the 
Court; it was held that a suit would not lie in the Civil Court 
to set aside that order. In Venhatachalapatt v. Krishna,* the 
Madras High Court held that a Revenue Court had power to 
determine the question of title, and its decision as to the 
defendant’s liability to accept as tenant a patta of certain land 
from plaintiff a3 its owner, in a suit by plaintiff to enforce 
acceptance of the patta for one year, would be res judicata 
as to the defendant’s status of a tenant in a subsequent 
suit in that same Court by the same plaintiff to enforce 
acceptance of a pata for another year. It was argued in that 
cuse, that the decision of a Revenue Court could not operate 
as res judicata in a subsequent suit between the parties, 
inasmuch us it had reference only to the year for which the 
suit was brought, and a Revenue Court could decide » question 
of title only incidentally; and reference was made in support 
of this argument to Harika Ramayyar v. Tirtasami, Chunder 
Coomar v. Nunnee Khanum,™ Debi Prasad vy. Jafar Ali,® 
and Boistub Churn v. Trahee Ram,” but Sir Arthur 
Collins, C. J... and Wilkinson, J., suid:—‘* None of these 
cases are in point. In these cases it was held that the decision 
of a Revenue Court is no bar to a suit brought in the regular 
Courts. We have not been referred to any case in .which it 
has been held that the doctrine of res gudzcata is not applicable 
to the Revenue Courts.” Sincethen the High Court has held 
in Oliver vy. Markanda,” and in Gangaraju v. Kondireddi,® 
that a decision of a Revenue Court is not binding ona Civil 
Court, Muttusami Ayyar and Best, J.J., having in the latter 
case expressed their approval of the principle laid down in 
Harika Ramayaz v. Tirtasam?, and their dissent from that 
laid down in Ragava v. Rajagopal. 
122. The Small Cause Courts in the Presidency towns 
Small Canse Courts aro and in the Mofussil are also Civil 
vr «Courts of a peculiar class having a 
rather limited jurisdiction of an eX- 
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clusive charucter over certain classes of suits for money 


or movable property, which may be tried summarily, 
and which on that ground are excluded from the juris- 
diction of the ordinary Civil Courts. The Provincial Small 
Cause Courts Act (IX of 1887) thus specifies in the 
scheduler annexed thereto the classes of suits cognizable by 


p The classes of suits specified in the schedule are :— 

QQ) Aswit concermincan act or order purporting to be done or made by the Governor. 
Generalon Conner ora Local Government, or by the Governor-General or a 
Ciovernor. or bya Member of the Conned of the Governor-General or of the 
(iovernor of Madras or Bombay in his official capacity. or concerning an act 
purporting to be dove by any person by order of the Governor-General in 
Counell ora Local Government 3 

(2) aswt concerning an act purporting to be done by any person in pursuance of a 
judginent or order of a Court or of a judicial officer acting in the execution of 
his ottiee : 

(3) oa suit concerning: am aet or order purporting to be done or made by any other 
otticer of the Government tn his official capacity. or by a Court of Wards, or 
by an ollieer of a Court of Wards in the execution of his office ; 

C1) oa suit for the possession of immovable property. or for the recovery of an interest 
in such property ; 

©) asuit for the partition of immovable property : 

(6) wsuit by a mortgagee of immovable property for the foreclosure of the mortgage 
or for the sale of the property, or by a mortgagor of immovable property for 
the redemption of the mortgage ; 

(7) nesuit for the assessment, enhancement, abatement, or apportionment of the rent 
Of immovable property 5 

(8) xn snit for the recovery of rent. other than house-srent. unless the Judge of the 
Court of Small Canses has been expressly invested by the Local Goverument 
with authority to exereise yurisdiction with respect thereto: 

QQ) asuit concerning the linbility of land to be assessed to land-revente ; 

(10) a auit to restrain waste ; 

Qa suit for the determination or enforcement of any other right to or interest in 
Immovable property ; 

(2) oa suit for the possession of an hereditary office or of an interest in such an office. 
ineluding aosiat to establish an exclusive or periodically recurring right) to 
discharge the funetions of an ottiee : 

(13) ast toenforee payment of the allowance or fees respectively called malisana 
and Aakh, or of cesses or other ates when the cesses or dues are payable to a 
person by reason of his interest in immovable property or in an hereditary 
office or ina shrine or other religious institution : 

(14) a suit to recover frome a person to whone compensation has been paid under the 
Land Acquisition Act. 1870, the whole or any part of the compensation : 

(15) aosnit for the specific performance or rescission of a contract ; 

(16) a suit for the reetitiention or cancellation of an iustrament : 

(17) soa suit to obtain an ingunetion : 

(18) asuit relating toa trust, ineluding a suit to make good out of the general estate 
of a deceased trustee the loss occasioned by a breach of trust. and a suit by a 
costrustes to enforce against the estate of a deceased trustee a claim for contri- 
Potions ; 

(i9) a suit for a declaratory decree, not being a suit instituted under Sec. 283 or Sec. 
$82 af the Code of Civil Procedure ; 

(20) asnit instituted under See. 283 or See. 332 of the Code of Civil Procedure : 

(21) asuit te set aside an attachment) by a Court or a revenue-authority, or a sale, 
mortgage, lease sor other transfer by a Court oral revenue-authority or by a 
guardian : 

(22) a anit for property which the plaintiff has conveyed while insane ; 

(23) a suit to alice or set aside a decision. decree, or onder of a Court or of a) person 
acting in a judicial capacity : 

(24) asuit to contest au award ; 

(25) a suit upon a foreen judement as defined in the Code of Civil Procedure or upon 
a judgment obtained in British India : 

(26) a suit to compel a refund or assets improperly distributed under Section 295 
the Code of Civil Procedure : 
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the ordinary Civil Courts, and lays down that the Courts of 
Small Causes in the Mofussil will take coenizance of all other 
suits, of which the value does not excced Rs. 500 (and in case 
of a special order by the Local Government, Rs. 1,000), and 
that the ordinary Civil Courts shall not take cognizance of 








a ee) oo 
— a on. ae 


(27) a suit under the Indian Succession Act, 1865, Sec. 320 or See. 321, or under the 
Probate and Administration Act, 188], Seo. 189 or See. 140, to compel a refund 
by @ person to whom an executor or administrator has paid a legacy or distri- 
buted assets; 

(28) a suit for a legacy or for the whole ora sharo of a residue boquoathed by a tosta- 
tor, or for the whole or a share of the property of an intestate; 

(29) a suit— 

(a) for a dissolution of partnership or for the winding-up of the business of a part- 
nership after its dissolution ; 

(>) for au account of partuership-transactions ; or 

(e) for a balance of partnership-account, unless the balance has been struck by the 
parties or their agents ; 

(30) a suit for an account of property and for its duc administration under decree ; 

(31) any other suit for an account, including a suit by a mortgagor, after the mortyage 

becn satisfied, to recover surplus collections reccived by the mortgugee, 
and a suit for the profits of immovable property belonging to the plaintiff 
which have heen wrongfully received by the defendant ; 

(32) asuit for a voneral average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships ; 

(84) a suit ona policy of insurance or for the recovery of any premium paid under any 
stich policy ; 

35) a suit for compensation— 

(2) for loss oceasioned by the death of a person caused by actionable wrong ; 

(0) for wrongful arrest, restraint, or confinement. ; 

(¢) for malicious prosecution ; 

(d) for libel ; 

(e) for slander ; 

(f) for adultery or seduction ; 

(g) for breach of contract of betrothal or promise of marriage ; 

(A) for inducing a person to break a contract made with the plaintiff ; 

(4) for obstruction of an casement or diversion of a watercourse ; 

(j) for illegal, improper, or excessive distress or attachment ; 

(A) for improper arrest under Chapter XN XT. of the Code of Civil Procedure, or 
in respect of the issue of an injunction wrongfully obtained under Chapter 
NAAYV. of that Codes or 

(4) for injury to the person in any caxo not specified in the foregoing sub-clauses of 
this clauso ; 

(86) a suit by « Muhammadan for exigible (mu ajjal) or deforred (mumwajjal ) dower ; 

(37) a suit for the restitution of oonjugal rights, for the recovery of 4 wife, for the 
custody of a minor, or for a divorce ; 

(38) a suit relating to maintenance ; 

(39) a suit for arrears of land-revenue, village-expenscs, or othor sums payablo to the 
representative of a village-community or to his heir or othor successor in title ; 

(40) a suit for profits payable by the represontative of a village-community or by his 
heir or other successor in title after puyment of land-revonue, villago-oxpensos, 
and other sums; 

(41) a suit fur contribution by a sharor in joint property in respect of a payment 
made by him of money due from aco-sharer, or by a manager of joint property, 
or a member of an undivided family, in respect of a payment made by him on 
account of the property or family ; a 

(42) @ suit by one of several joint mortgagors of immovable property for contribution 
in respect of money paid by him for the redemption of the mortgaged property ; 

(43) a snit against the Government to recover money paid under protcst in setisfac- 
tion of a claim made by a revenuc-authority on account of an arrear of land- 
revenue or of u demand recoverable as an arrear of land-revenue ; 

(44) a suit the cognizance whereof by a Court of Small Causes is barred by any onact- 

ment for the time being in forte. 
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the suits so cognizable by the Small Cause Courts. If a 
certain suit triable by a Small Cause Court is dismissed for 
default, and on account of a change of law ceases to be 
so, and is after that, again taken on thie file; it will continue 
to be cognizable by a Small Cause Court, as till restored 
the suit was only in suspense. A suit to enforce payment 
by defendant of money received by him as dues from a_ third 
person, ani claimed by plaintiff to be dues payable to 
himself, is cognizable by a Small Cause Court,?” Plowden, J., 
in delivering “the Court's judgment in the case cited, observing 
as to Art. 13 of Schedule IT of the Small Causes Courts 
Act, 1887, that—* the Art. as it stands, must be limited 
to suits against the person by whom the dues are payable, 
or his legal representatives, and cannot be extended to suits 
to recover dues which have been paid from the person to whom 
they have been wrongfully paid.’”? A suit on the judgment of 
a Porcian Court does not lie in a Small Cause Court.°® In the 
earlier case cited, Plowden, J., said—** We are unable to agree 
with the view expressed by Mr. Justice Melvill, in I. L. R. VI 
Bom. 292,” that a suit on a foreign Judgment is, ‘a claim for 
money = on contract.’ If it be admitted, that—* when a 
Court of competent jurisdiction has adjudicated a certain sum 
to be due from one person to another, a legal obligation arises 
to pay that sum, it does not, in our opinion, follow that a suit 
to enforce the obligation involves a claim for money due on 
contract.” A suit for malicious prosecution claiming damages 
in vakeels’ fees aud stoppages of business is a claim for compen- 
sation, and therefore not cognizable by a Simall Cause Court. 
In Wazir Singh v. Ganga Ram," Powell, J., in delivering the 
Court’s judgment, said—* Under the new Act, the more general 
tert compensation seems expressly intended to include all 
claime whether for money as a payment for actual luss in trade 
or other loss caused.” A suit for a declaration that certain pro- 
perty released from attachment on a claim by a third person is 
liable as judgment-debtor's to attachment and sale in execution 
ofa decree held by plainti4, or in the alternative for its value, 
is not cognizable by & Small Cause Court. Where a claim to 
the uttached property is disallowed and the property sold in 
execution, and a suit brought for it or its value, the suit will be 
cognizuble by a Small Cause Court? In The Maharaja of 
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Kashmir vy. Fatteh Din,” Rattigan, J., in delivering the 
Judgment of the Court, said—*We do not think the mere 
existence of an agreement, if the suit is one for rent, would 
give the Small Cause Court jurisdiction, which it would not 
otherwise possess, Rentis ordinarily payable under an agreement. 
and had the Legislature intended to allow the jurisdiction of 
Small Cause Courts to be affected by such a circumstance, we 
should have expectel it to have iudicated its meaning by 
adding a previso nnder Art. 8 of the sceond Schedule to that 
effect. 


123, Similarly on the ground of the importance or com- 
Pepccilianauictnn plexity of CH UIT ICs in certain suits and 
of higher grades of proceedings, the jurisdiction in their case is 
courts over certain restricted to the higher grades of Civil 
suits aud Civil pro- Courts. Thus See. 539 of the Civil Pro- 
ee cedure Code provides that a suit of the sort 
mentioned in that section, and relating to the administration of 
the trust property, can be instituted only ina High Court or 
District Court, within the local limits of whose jurisdiction the 
whole or any part of the property may be situate. In fact, 
miscellaneous proceedings unconnected with suits are cogniza- 
ble in the Presidency towns by the High Courts, and outside 
thereof gencrally by the District Judge, whois usually the 
Judge of the principal Civil Court of Original Jurisdiction, — In 
some cases the Subordinate Judge or some other Judicial Officer 
is empowered to dispose of them ou a reference thereof to him 
by the District Judge having jurisdiction, Thus Sec. 26 of the 
Succession Certificates Act, 1889, provides that the Local Gov- 
ermment may invest any Court inferior in grade to a District 
Court, with the functions of a District Court under the Act, 
and that every Court so invested shall, within the local limits 
of its jurisdiction, have concurrent jurisdiction with the Dis- 
trict Court in the exercise of all the powers conferred by 
the Act upon the District Court. So also Bengal, North- 
Western Provinces and Assam Civil Courts Act provides 
that —“ the High Court may, by general or special order, autho- 
rize any Subordinate Judge or Muusif to take cognizance of, 
orany District Judge to transfer to a Subordinate Judge or 

Munsif under his administrative control, any of the— 
(a) proceedings under Bengal Regulation V, 1799 (to 
limit the interference of the Zillah and City Courts 
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of Dewany Adawlut in the execution of wills and 
administration to the estates of persons dying 
intestate) ; 


(d) proceedings under the Indian Succession Act, 1865, and 
the Probate and Administration Act, 1881, which 
cannot be disposed of by District Delegates; and 


(ce) references by Collectors under Sec. 322C. of the Code 
of Civil Procedure. 


In Punjab, the Division Court is the District Court for 
all districts comprised in the Division for the purposes of the 
Indian Divorce Act, and may be declared to be so by the Local 
Government for any other purposes." 


The question of jurisdiction in Miscellaneous proceedings 
is for the purposes of res judicata of particular importance 
In cases in which a judgment in rem can be passed and 
mention of which will be made in chapter VIII. Here a 
reference nay be made only to the jurisdiction in such cases. 
The Presidency High Courts have under their respective 
Charters full jurisdiction ‘‘in relation to the granting of pro- 
bates of last wills and testaments and letters of administration 
of the goods, chattels, credits, and all other effects whatsoever 
of persons dying whether within or without the Presidency ; 
as Well as in matters matrimonial between British subjects 
professing the Christiau religion.” ‘Similar powers are vested 
in and exercised by the North-Western Provinces High Court, 
and the highest Courts in other provinces invested with the 
functions of the High Courts; the probates and letters of 
administration granted by the High Courts or by the Chief 
Court of the Punjab or by the Recorder of Rangoon, having 
effect throughout the whole of British India. The Indian 
Succession Act, 1865, and the Probate and Administra- 
tion Act, 188], also provide, in general words that—‘* the 
District Judge shall have jurisdiction in granting and 
revoking probates and letters of administration in all 
cases within his district;”** though the probates and 
letters of administration granted by them have effect only 
in the Province in which the Court granting them is situate. 
District. Courts also have jurisdiction in matrimonial matters 
over Christians even under the Indian Divorce Act, 1869, the 
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Native Converts’ Marriage Dissolution Act, 1866, and The 
Indian Christian Marriage Act, 1872. Admiralty jurisdiction is 
vested in the High Courts by Letters Patent under which they 
have been established, and to a limited extent in other Courts, 
under Secs. 12 and 13 Vict. c. 96, and 23 and 24 Vict. c. 88. 
Similarly the Insolvency Jurisdiction of the High Courts, is 
derived from 11 and 12 Vict. c. 21, and their respective Letters 
Patent. Such insolvency jurisdiction, as can be exercised by the 
Mofussil Courts, is regulated by Chapter XX of the Code of 
Civil Procedure, Act XIV of 1882, under which all applications 
are to be made to the District Court; though it may transfer any 
of them to any other Court invested by the Local Government 
with the powers of a District Court; a Court so invested 
having jurisdiction to entertain an application only when madc 
by any person who has been arrested or imprisoned, or against 
whose property an order of attachment has been made, in execu- 
tion of a decree for money passed by that Court.* 


124, It isa peculiarity of the judicial system of British 
ee es India, that throughout the country there are 
Pecuniary limitations Courts of different grades having jurisdic- 
of Courts’ jurisdic- : ap 2. ; 
tion: tion in suits of different amounts, in certain 
prescribed local areas; and this peculiarity, 
as pointed out by Sir Barnes Peacock in Edun v. Bechun,™ is 
of particular importance in the application of the doctrine of 
res judicata. In determining whether any Court has jurisdic- 
tion over any particular suit, regard, therefore, must be had 
not only to the nature of the suit, but also to the pecuniary 
extent of the Court’s jurisdiction. Elaborate rules are laid down 
for the determination of that jurisdiction in the various Acts under 
which the Courts are constituted or by which their procedure is 
prescribed and regulated; and the case-law relating to the 
valuation of claims is also very heavy. The pecuniary limita- 
tions of the jurisdiction of different vrades of Civil Courts present 
great variations in the several Provinces. As a general rvle, 
the jurisdiction of a District Judge or Subordinate Judge (and 
in the so-called non-Regulation Provinces, of a Deputy Com- 
missioner) extends to all original suits. In the Territories 
administered by the Lieutenant-Governors of Bengal and of the 
North-Western Provinces and by the Chief Commissioner of 
Assam“ (except Jhansi Division and the other parts uot subject 
to the ordinary Civil Jurisdiction of the High Courts*’), the 
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jurisdiction of a Munsif extends to all the suits of which the 
value does not exceed one thousand rupees or (if specially 
authorized by the Local Government) two thousand rupees.* 
Similarly in the Madras Presidency the jurisdiction of a Dis- 
trict Munsif extends to all civil suits and proceedings, of which 
the amount or value of the subject-matter does not exceed 
two thousand five hundred rupees.’' In the Bombay Presi- 
dency the corresponding officers are designated Subordinate 
Judges of the second class, and their jurisdiction extends to 
all original suits and proceedings of a civil nature wherein the 
subject-matter does not exceed in amount or value five thou- 
sand rupees,*? an Assistant Judge being competent to try all 
suits of which the subject-matter does not amount to ten thou- 
sand rupees in amount or value and such miscellaneous appli- 
cations, not being of the uature of appeals, as are referred to 
him by the District Judge to whom he is subordinates? In 
Oude, the jurisdiction of a Subordinate Judge extends to 
ten thousand rupees, and the jurisdiction of a Muovsif to five 
hundred rupees, and if specially empowered by the Loeal 
(Jovernment to one thousand rupees. In the Punjab, Act 
XVIII of 1884 leaves the pecuniary limits of the jurisdiction 
of a Subordinate Judge and a Munsif to be determined by 
the Local Government and the Chief Court respectively as they 
may think fit, provided only that in the case of the latter the 
jurisdiction shall not extend to suits the value of which exceeds 
one thousand rupees. 
195. The Civil Procedure Code appears to prescribe 
i minimum pecuniary limit of the 
jurisdiction of the Civil Courts. See. 15 
of the Code lays down that every suit 
shall be instituted in the Court of the lowest grade com- 
peient to try it, and the same was enacted by Sec. 6 of the 
Civil Procedure Code of 1859. Sec. 12 of the Madras 
Civil Courts Act expressly provides that the jurisdiction 
of a District Judge or a Subordinate Judge extends to all 
original suits and proceedings of a civil nature, subject to 
the rules contained in the Code of Civil Procedure. Sec, 18 
of the Bengal, North-Western Provinces, and Assam Civil 
Courts Act, 1887, still more specifically, like Sec. 19 of 
the Civil Court Act, 1871, provides that—the jurisdic. 
tion of a District Judge or Subordinate Judge extends, 
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subject to the provisions of Sec. 15, to all original suits,” 
The Calcutta High Court held, in Russtck Chunder y, 
Ram Lall,** and in Sufeeoollah v. Begum Brbee,*> that Sec. 6 
of the Code of 1859, even taken with Sec. 19 of the Civil 
Courts, 1871, was not intended to take away jurisdiction 
from any Court of a general jurisdiction. With reference 
to Sec. 15 of the present Code, it has been held by a Full 
Bench of Allahabad High Court in Nidhi Lal v. Mazhar 
Ausain,® that itis merely directory, and does not oust the 
jurisdiction of the District Judge or Subordinate Judge. 
Mr. Justice Oldfield said—“that the provision in Sec 15 
is one entirely of procedure as distinct from jurisdiction ;” 
and Mr. Justice Duthoit said—* the decree ina suit cog- 
nizable by a Munsif would not, in my judgment, be liable 
to be reversed in avpeal for want of jurisdiction in the 
Subordinate Judge: forthesurisdiction was there, though it 
ought not to have been exercised. And this view of the 
matter is, I think, consistent with the received canon of 
construction, that unless the Legislature causes negative 
words, ot words showing an intention to treat the observ- 
ance of a rule of procedure as essential, the rule will ordi- 
narily be treated as a direction only.” The leading 
decision in the case was delivered by Mahmood, J., 
who after referring to Secs. 135 and 15 of Act XVI of 
18568 said:— Sec. 15 says, ‘Subordinate Judges are 
empowered to tryalloriginal suits cognizable by the Civil 
Courts, of which the subject-matter exceeds in amount or 
value Rs, 1,000, and (if the District Judge shall have 
referred them under the Code of Civil Procedure) suits of 
which the subject-matter 1s of any less amount. or value.’ 
These two sections leave 90 doubt that at the time when 
Act XVI of 1868 was passed, the Legislature intended that 
the jurisdiction of the Subordinate Judge should begin 
wheye that of the Munsif ceased. . . . ‘his conclusion 
is supported by the terms of Sec. 16, which says -- 
‘The Local Government nmiay invest any Subordinate 
Judge with the powers of a Munsif under Sec. 13, and 
may define and from time to time vary the local limits 
within which such powers are to be exercised.” . 2... 
Now itseemsto me that in Sec. 19 (Act VI of 1871) the most 
important word is ‘ali’ in the phrase ‘all original suits’ ; 
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and reading that section with Sec. 20, it is perfectly clear 
that the object oft he two sections was to create a jurisdic- 
tion in a Subordinate Judge concurrent with a Munsif in 
suits up to Rs. 1,000 in value, but not concurrent in suits 
of value beyond Rs.1,000. This was adistinct alteration of 
the law, andit is important to notice that the rule contained 
in Sec. 16 of Act XVI of 1868 has not been reproduced in 
Act VJ of 1871. An important part of the argument of the 
learned pleader for the appellant related to the effect of the 
words in Sec. 19 of the present Act,—‘suhyect to the pro- 
visions in the Code of Civil Procedure, Sec.6.’ . . . - 
I am of opinion that ‘competent’ means ‘having jurisdiction’ 
—that is, with reference to the pecuniary value and nature 
of the suits which the Court has powerto try. . . . . 
he Court competent—that is, having jurisdiction—to try the 
suit may be of more than one grade, because the whole object 
of the section is to providethat the suit should be instituted 
in the Court of the lowest grade—a phrase which would not 
have been employed if there were not a higher Court pos- 
sessing jurisdiction to try the suit; in other words, if the 
jurisdiction were possessed by only one Court, Now, as to 
Sec. 25. ‘The section undoubtedly enables the High Court 
or the District Court to transfera case of less value than 
Rs. 1,000 from the Court of a Munsif to that of a 
Subordinate Judge who would be competent—thatis, would 
have jurisdiction—to try the suit. Itis not that 
the Act of transferring a. suit confers jurisdiction; 
but the existence of jurisdiction with reference to the 
nature and value of the suit 1s a condition precedent to 
the exercise of the power oftransfer. If any other view 
were to be taken of the section, it would follow that the High 
Court or the District Court could transfer a suit of higher 
valuc than Rs, 1,000, from the Court of a Subordinate Judge 
to that of a Munsif. This of course cannot be done, and 
the reason is that the Munsif’s Court 13 not competent—that 
is, has no jurisdiction—to try suits of higher value than 
Rs. 1,000. From this reasoning it follows that on 
the one hand Sec. 15 of the Civil Procedure Code itself 
contemplates no disturbance of jurisdiction as provided 
by the Civil Courts Act ; and on the other hand, its 
provisions, both in Sec. 15 and Sec. 25, proceed upon 
the implied ground that, whilst the Munsif’s Court has 
no jurisdiction in suits of higher value than Rs. 1,000, 
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‘the jurisdiction of a District Judge extends. . . , 
to ail original suits cognizable by the Civil Courts’. od 
My own view is that Sec. 19 of Act VI of 1871 refers to the 
Civil Procedure Code merely asa matter of convenience, 
Sec. 15 of the Civil Procedure Code is a rule of pro- 
cedure, not of jurisdiction; and whilst it lays down that 
a suit shall be instituted in the Court of the lowest grade, 
it does not oust the jurisdiction of any Court of a higher 
grade. In order to fortify his argument the learned Pandit 
called our attention to Sec. 57, cl. (a) of the Civil Pro- 
cedure Code, which lays down that the plaint shall be 
returned to be presented to the proper Court, ‘if a suit 
has been instituted in a Court whose grade is lower or 
higher than that of the Court competent to try it, where 
such Court exists, or where no option as to the selection 
of a Court is allowed by law.’ ‘The provision is no doubt 
imperative, but it 1s merely a matter of procedure, and 
does not affect the question of jurisdiction. Jt simply 
repeats in another form the rule contained in Sec. 15 of 
the Code. The learned Pandit, however, contends that 
the language of the clause goes to show that there is only 
one Court competent—that is, which has jurisdiction—to 
try the suit. The contention, though plausible, has no 
real force, because, in the first place, the section is not 
referred toin Sec. 19 of the Civil Courts Act; in the 
second place, it cannot be read irrespective of Sec. 15 
of the Civil Procedure Code, and bearing this in mind, 
there can be no doubt that the clause is only arnle of 
procedure and does not affect the question of jurisdiction.” 
In Krishnasam: v. Kanakasabat,*’ Sir Arthur Collins, C.J., 
and Shephard,J., also incidentally expressed an opinion 
in favor of the view that Sec. 15 had mnerely enacted a rule 
of procedure and did not oust the jurisdiction of the 
superior Courts. A similar view has sometimes been taken in 
England5# and the United States *# of enactments providing 
a minimum limit of pecuniary jurisdiction. Itis held that 
in such cases there is no want of power, because the greater 
always includes the less. The contrary, however, has also 
been held in some of the States.°° 
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The jurisdiction of a suit is determined by its 

Pecuniary jurisdiction value as given in the plaint, though, as 
is determined by gond- Observed by Sir Richard Couch, C. J., 
fide value givenin the in delivering the judgment of the Cal- 
plaint. cutta High Court in Bonomally v. Camp 
bell,” the plaintiff cannot “give jurisdiction, merely by 
adding to his claim sums which he could not under any 
circumstances be entitled to recover.” In Lakshman Bhat- 
kar v. Babaji Bhatkar,'’ West, J., said—* If a plaintiff bya 
very natural mistake, estimates the value of what he claims 
somewhat higher than a third party would do, and thus 
raises it to a sum which gives the Subordinate Judge, 
First Class, exclusive jurisdiction, the mere fact that after 
an investigation, the Court does not award so much as 
Rs. 5,000 er its value i3 not at all conclusive that the suit 
was brought in the wrong Court. This poimt in another 
aspect was recently considered by the present Bench, and 
the conclusion arrived at was that a bond /de error of this 
kind did not make a particular mode of procedure based 
on it illegal, What prima facie determines the jurisdiction 
is the claim, or subject-matter of the claim, as estimated 
by the plaintiff, and this determination having given the 
jurisdiction, the jurisdiction itself’ continues whatever the 
event of the suit, unless a different principle comes into 
operation to prevent such a result or to make the proceed- 
ings from the first abortive. Uhis principle is that the 
jurisdiction of the Court properly having cognizance of the 
cause is not to be ousted by unwarrantable additions to the 
claim. In the case of Nanda Kumar v. Ishan Chandra, 
Sir B. Peacock, C. J., says—‘The Small Cause Court 
cannot be ousted of its jurisdiction merely hy asking for 
an alternative relief to which the plaintiff 1s not entitled,’ 
(that the defendant may be ordered to fill ap the excavation 
at once). Neither by analogy ought the Court of minor 
jurisdiction to be deprived of its cognizance of a cause by 
the addition of claims whichcannot be sustained and which 
there is no reasonable ground for expecting to sustain. 
An exaggerated claim thas brought for the purpose of 
getting a trial ina different Court from the one intended 
by the Legislature is substantially a fraud upon the law, 
and must be rejected, whether it arises from mere reck- 
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lessness or from an artful design to get the adjudication of 
one Judge instead of that ofanother.” In Mahabir Singh v. 
Behari Lal,s* Sir John Edge, C. J., and Knox, J., expressed 
their approval of and concurrence with the rule and its 
s bagrtaneiae de as laid down by the Bombay High Court. 
That decision was distinguished in Damodhar v. Trim- 
bak,®s as having proceeded on Sec. 25 Act XIV of 1869, 
the Janguage of which differed from that of Sec. 5 of Act 
XI of 1865, under which latter a Court of Smal] Causes had 
jurisdiction in suits, ‘* when the debt, damage, or demand 
does not exceed in amount or value the sum of five hun- 
dred rupees ;” and with reference to which the High Court 
held, that a claim even when ‘recklessly over-valued at 
above Rs. 500, and decreed to the extent of Rs. 441, would 
not be cognizable by a Court of Small Causes. Both the 
main rules are recognized and acted upon by the Oourts 
in the United States also. There, the rule has been 
thus stated by the Texas Supreme Court—“ Jurisdiction so 
far as matter or amount in value is concerned, must be 
determined by the petition, and the question is concluded by 
its averments in so far as they relate facts in relation to the 
thing in controversy, unless it otherwise appears that an 
attempt has been made to confer jurisdiction by averments 
improperly and fraudulently made. In actions sounding in 
damages, the amount of damages claimed, and not the amount 
of the verdict, determines jurisdiction. Lu actions ez contractu, 
the amount claimed determines jurisdiction, if it is net made to 
appear that a fraud upon jurisdiction has been attempted by 
improper averments in the petition.’’°5 In other States also, 
it has been repeatedly held that ifthe claim is stated erro- 
neously and fraudulently in order to give jurisdiction toa 
Court, it should be dismissed by that Court as beyond juris- 
diction.” The North Carolina Supreme Court has held the 
same,°* and Mr. Hawes says—‘‘that in North Carolina it is 
held, that the demand of the amount necessary to give 
jurisdiction should be made in good faith, and that a 
verdict for a smaller amount is primd facie evidence of an 
intention to evade the question of jurisdiction.”° In Fix 
v. Stssung,7° the facts showed that the value alleged in the 
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declaration was made in bad faith, and was a fraud upon 
the Court, and the Michigan Supreme Court held that value 
would not give jurisdiction, Champlin, C. J., observing——* that 
while values of property depeud in a large measure, upon 
opinion, and this Court, when the value is near the limit, 
will uot declare in all cases a want of jurisdiction, if in good 
faith the declaration alleges the value within the jurisdiction 
of the Circuit Court, nevertheless it will not, hold that jurisdic- 
tion is obtained when the fraud upon the Court is apparent, 
as it. isin this case.’ In Rockwell v. Perine,? the claim 
was for one hundred dollars (the maximum limit of the 
Court’s jurisdiction) and over, and the judgment, which 
was for sixty dollars only, was held by the New York 
Supreme Court to be not void, the words ‘and over’ being 
said to be ‘meaningless as, &c.’ 


127. If the sum claimed by the plaintiff is within 
Deccan Jammie the jurisdiction of a Court, the suit 
sae dalennnined “be will be cognizable by the Court, even 
amount of the de- if that sum is due in respect of a bond, 
mand or transaction the total amount remaining due on 
from which the claim account of which is beyond its juris- 
has arisen, or . . 
diction ;‘“ or is due in respect of rent, 
and the total amount payable under the lease is In excess of 
the jurisdiction ;°° or for damages arising from the resale of 
goods, though the original contract was for a sum beyond 
jurisdiction.§+ In McVey v. Johuson,® the Supreme Court of 
Iowa observed, that-— it is the amount in controversy, and 
notthe items or matters out of which the claim arises, which 
confers or defeats Jurisdiction, and that is to be determined by 
the sum which may be recovered in the action.” It has been 
repeatedly held that in suits for torts, the jurisdiction is deter- 
mined by the amount of damages claimed and not by the 
amount of damages suffered,’® aud that in a suit on a bond, 
the amount claimed and not the penalty fixed bv the bond 
will determine jurisdiction.’ 


Nor does it affect the jurisdiction of the Uourt over a 
sult for an amount, not exceeding the limit of its juris- 
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amy 


diction, that the claim is in respect of a debt, which ag it 
originally stood was beyond the jurisdiction of the Coyrt 7s : 
or for the balance of an account involving items exceeding 
that limit. Sir Richard Couch, (. J., said—‘the cases 
of Woodhams v. Newman’ and Berwick v. Capper, decide 
that a plaintiff cannot treat a counter-claim of the defend- 
ant, as a payment in reduction of the plaintiff's demand, 
Without an assent on the part of the defendant; but if the 
parties have reduced the amount by payments, or by 
settling and ascertaining a balance, so as to bring it 
within the limit, the Court has jurisdiction to try 
the case.’ In Joseph v. Henry,”' the defendant’s wife 
having accepted two bills of exchange, amounting together 
to above £20, the plaintiff as indorsee, levied a plaint. 
in the County Court of S. for the sum of about £5, the 
balance alleged to be due. The drawer of the bill induced 
the defendant’s wife, in his absence, to deposit with him 
some articles of jewelry belonging to the defendant which 
were handed by him to the plaintiff? The plaintiff sold 
these articles, and treated the proceeds of the sale as part- 
payment, Upon the hearing of the plaint, the defendant 
produced evidence to show that his wife had no authority 
to accept the bills, or to deliver the articles in question to 
the drawer of the bills, and contended that the plaintifl 
had, therefore, no right to sell the jewelry, or appropriate 
the proceeds of the sale as a part. payment of the bills; and, 
therefore, that, as the demand originally execeded £20, 
the Judge of the County Court had no jurisdiction, The 
Judge, however, gave a verdict in favor of the plaintiff 
for the balance claimed, on the ground that the articles 
given were in art payment, . . . . It was admitted 
that the County Court had jurisdiction, if the defendant 
had assented to the goods being appropriated in the way 
the plaintiff sought to establish, but it was contended that 
there was no such assent shown, but, un the contrary, the 
defendant throughout repudiated the right of the plaintiff 
todo so. Coleridge, J., in giving judgment said,—‘ The 
Judge has arrived at a conclusion of fact, if we understand 
him as stating that he considered the defendant to have 
conferred the power of sale and appropriation of the 
proceeds on the plaintiff, which would certainly give him 
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jurisdiction.” In the United States also, it appeurs to be settled 
that though the jurisdiction of a Court is limited to a certain sum, 
and the original indebtedness sued upon exceeds that amount, 
stitl, the jurisdiction of the Court is not ousted if the original 
sum has been reduced below the jurisdictional limits by bond fide 
credits.2? The jurisdiction is ousted, however, if the credits are 
feigned.2* On a similar principle, “the amount of an open 
account,” says Mr, Hawes, * is the amount of the debit-side, but 
if the account is settled, the balance is the debit-side and 
determines jurisdiction.” 


128. When a Court has once acquired jurisdiction of 

a suit, the nature of evidence produced 

Amount proved and in support of it, and the amount proved 
‘” or decreed are not material, and cannot 
oust that jurisdiction, It was accord- 
ingly held in Sikur Chund v. Sooring Mull,” that it was 
the bond fde amount of the claim, and not the amount 
decreed that determined the jurisdiction. In Hazara 
Singh v. Lal Singh,"5 a suit was instituted in a Court 
having jurisdiction up to Rs. 500, for redemption of certain 
mortgaged property, on payment of Ks. 43 or such other 
sum as the Court may determine, and the Court decreed 
redemption on paymentof Rs.63. The defendant appealed 
to the District Judge on the ground that he was entitled 
to Rs. 681, and the Judge held, that Rs. 136 were payable, 
but he could not pass a decree for redemption on payment 
of that amount, as his jurisdiction as an Appellate Court 
was limited to Rs. 100. Sir Meredyth Plowden, said, in 
delivering the judgment of the Chief Court on appeal— 
‘‘that upon the amended plaint, it could not be affirmed 
that the value of the suit does not exceed Rs. 100, and 
that the jurisdiction is to be determined with reference to 
the claim made, and not to the decision upon the claim; 
and that when once the appeal has been properly instituted 
in the Divisional Court, it is immaterial that, that Court 
finds less than Rs, 100 to be due; and the finding does not 
oust its jurisdiction.” This rule is of quite a general ap- 
plication. Thus speaking of the practice of the American 
Courts, Mr. Hawes says,—‘‘that the criterion of jurisdic- 
tion is the amount of the matter in demand, as distinguished 
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from the amount recovered.** The learned Editors of the 
American State Reports say ;27 “‘ Generally speaking, it is the 
amount of the plaintiff's claim, as shown by his complaint or by 
the summons, which determines the Court’s jurisdiction. It is 
almost universally maintained that the amount claimed by the 
plaintiff in the ad damnun clause of his declaration, petition 
or complaint, or that named in the summons, determines the 
question of the jurisdiction of a Court to entertain an original 
proceeding, and not the value of the property involved in 
the controversy, as established by the evidence at the 
trial, nor the amount found by the jury or finally recovered. 
This rule is equally applicable to actions commenced in 
inferior or superior Courts, at law or in equity, in 
actions ex contractu or ex delicto, From the host of autho- 
rities in which this doctrine has been sustained, the following 
may be cited : Skinner v. Bailey,*" Peter v. Schlosser ;°° Scott 
v, Moore ;°° Vineyard v. Lynch ;°' Giles v. Spinks ;** Ashnelot 
Bank v. Pearson ;"> Inhabitants of Township v- Weir ;°** 
Pate v. Shafer ;?> Guard vy. Cirele ;?° Culley v. Laybrook ;*" 
Lafferty v. Day 5°° Cole v. Hayes ;°° McVey v. Johnson; 
Cavender v. Ward ;' Derby v. Stevens ;- Pennybecker v. Me- 
Dougal ;* Solomon vy. Reese ;* Cilley v. Van Patten;” 
Miles v. Couchman ;° Singleton v. Madison ;' Abney, Loulé 
& Co. v. Whitted ;* Tyler Cotton Press Co. v. Chevalier ;9 
Block v. Fontenot ;\° Zuberbier v. Morse;'' Little v. State ;'* 
Mc Quade v. O’ Neil ;'’ Clay v. Barlow ;'' Merrilly, Butler ;' 
Stephen v. Etseman ;'° Fenn v. Harrington." 


129. Nor can the nature of the defendant’s plea 
affect the jurisdiction acquired by a 

Nature ofthe defence Court over the plaintiff’s claim. In 
or of defendant’s Gobind Singh v. Kallu,'* the suit was 
a affect for the possession of certain mortgaged 

land on the ground that the mortgage- 
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debt had been satisfied from its profits. ‘he defendants 
questioned the plaintiff’s proprietary title, and Mr, Justice 
Straight, in delivering the judgment of the High Court, 
said, —‘* We do not think that the character or nature of the 
subject-matter of the plaintiff’s claim was thereby altered; 
it continues in its original shape so far as he is concerned, 
nor is the complexion of it entirely changed because the 
defendants put forward certain grounds of defence which, 
if well-founded, must defeat his right to redeem.” That 
decision was followed by the same Judges in Bahadur v., 
Nawab Jan," the claim in which was based on similar facts. 
In Chandu v. Kombi," the suit was for the possession of 
certain land, valued so as to be within the District Munsif’s 
jurisdiction, and the defendant pleaded that he held a 
mortgage for Its. 3,000 over the land, and contended that 
theretore the Munsif’s Court had no jurisdiction, but the 
Madras High Court over-ruled the contention, and said— 
“Ifa plaintal was bound to value the subject-matter accord- 
ing to the amount specified in mortgages produced by 
the defendant, whether he admitted them or not, the 
result would be to give the defendart the selection of the 
Court in) which the suit should be brought, if he 
chose to set up unfounded claims on ivyalid kanams,” 
In Bhagy Malv. Mhora,' Plowden, J., in delivering the 
judgment of a Divisiunal Bench of the Panjab Chief Court 
said :-—“ Plaintiff sued for redemption of mortgage of cer- 
tain land, alleging the amount of the mortgage-debt to be 
Rs. 300. ‘The detendant pleaded that the mortgage-debt 
was lis. 3,000—. . . We are of opinion that the 
value of the suit is not altered by the plea of the defend- 
ant, whether that plea be true or falsee—. . . . . The 
question whether the debt is more than Rs, 300 is only 
indirectly in issue in the suit. The value of the suit is 
only Rs. 300. The decree for redemption on payment of 
Rs, 300 involves only indirectly and not directly a ques- 
tion respecting property exceeding Rs. 500 in value... 

. ». The circumstance that a Court may, in some Cases, 
permit a plaintiffto redeem a mortgage on payment of a 
sum larger than he alleged in his plaint, and in accordance 
with the contention of the defendant, does not affect the 
question, which is merely one of valuation.” This decision 
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as well as the decision in Jag Lal v, Har Narian= wag 
followed in Ranje Khan v. Birbal,:3 in which Burney and 
Tremlett, J.J., held-—‘* that the valuation of the suit b 
plaintiff must govern the case, The plaintiff has asked to 
redeem the land of Rs. 2,300 only, and has neither offered 
to pay for any excess sum, nor asked for any alternative 
remedy; so that in no possible way can it be said, that he 
has as yet valued the suit at any sum over Rs. 2,300. The 
fact that defendant has stated that a sum over Rs. 5,000 is 
due to him, and that the Court has found it in defendant's 
favour makes no difference. . . . . The mistake of the 
Divisional Court seems to arise with regard to the question 
submitted to his jurisdiction, which question was not the 
amount of the mortgage-charge as he thought, but only the 
question as to what the plaintiff was entitled to redeem 
on Rs. 2,300. In Rayo v. Dasu,-* it was contended 
that the defendant might plead that he was owner of the 
property, and this would put the whole value of the 
property in issue; but Plowden, J., in delivering the judg- 
ment of the Full Bench of the Chief Court said—** We 
think this circumstance does not affect the jurisdiction of 
the Court. A suit must be valtued in the first instance, at 
least, upon the plaint, before any answer by the defend- 
ant, and when in the plaint in a redemption suit, the 
amount alleged to be due on the mortgage is stated, that 
amount is primd facie the value of the suit. Possibly it may 
turn out that the amount due on the mortgage is under- 
stated, but this would hardly be a fatal variation, and 
provided the mortgage was found to be proved, and the 
amount found to be actually due did not exceed the pecu- 
niary limit of the jurisdiction of the Court, a decree for 
redemption might properly be made. A plea in such a guit 
that the defendant was the owner of the property would 
only be relevant so far as it imported that there was no 
mortgage. Even if the ownership was properly put in 
issue and decided, this would only be done incidentally, 
and there is no limit to.the value of matters which 
a Court may try incidentally.” 

In Jit Singh v. Mutu Shah,** the value of a suit in which 
a set-off is claimed was held to be the value of the suit as 
instituted by plaintiff, and not that value plus the amount 
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claimed for set-off. Even an equitable claim of set-off to 
which Sec. 111 of the Civil Procedure Code does not apply 
will not be taken cognizance of by a Court, if it is in excess 
of its pecuniary jurisdiction, though that circumstance will 
not affect the jurisdiction of the Court over the suit itself.” 
Mr. Hawes, in his Work on Jurisdiction says” —* Plaintiff 
brought suit to recover one hundred and eighty-five dollars, 
defendaut filed an off-set, plaintiff filed an off-set of twenty- 
five dollars to defendant’s off-set, held, the latter claim 
should not be added to the original claim of plaintiff, thus 
making an amount exceeding two hundred dollars, the 
limit of jurisdiction of the Justice’s Court.” 


180. The Madras High Court appears to have held 
aciaiaaene quan in some of the earlier cases, that ifin a 
tion of title to im- SUIt for rent the defendant bond fide 
movable property raise a question of title, the Small 
does nore the Cause Court having jurisdiction of the 
eee cause Suit. will lose the jurisdiction ;*° but a 
Courts in suits for Full Bench of that High Court held in 
damages to the Alagirisami v. Innasi,*? that the Munsif 
property. conceived that as there was a bond fide 

question of title as to part of the land included in the patta, 
the Small Cause Court had no jurisdiction over that part 
of the suit, but it was quite competent to the Small Cause 
Court to decide the point of title incidentally. Within a 
month of the above decision, the same question came again 
before the Full Bench of the High Court in Manappa 
Mudali v. McCarthy,* and it was held that a plea negativing 
the plaintiff's title does not oust the jurisdiction of a Small 
Cause Court over a suit for damages. Sir Charles Turner, 
C. J., said—“ In the English Statute 9 and 10, Vic. 95, Sec. 
58, itis expressly declared that the Courts established 
under that Act shall not take cognizance of any action, 
&c.,in which the title to any corporeal or incorporeal 
hereditaments, &c., shall be in question. There is no similar 
provision in Act XJ of 1865, and J find nothing 
to warrant me in holding that, where a suit is brought in 
a form in which it is cognizable by a Small Cause Court, 
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the Court can decline jurisdiction if it appears that 
incidentally a question of title is raised which it has not 
jurisdiction to determine for aay other purpose than the 
decision of the suit before it. Notwithstanding such a 
question of tithe may be raised by the answer of the 
defendant, the suit was originally and continues to be of 
the nature cognizable by a Court of Small Causes.” In 
Bapuji v. Kuvarji,' Parsons, J., in delivering the judg- 
ment of the Bombay High Court said,—* The Judges of 
the Court of Small Canses have declined jurisdiction on 
the ground that the defendant has raised a bond fide plea 
of title, which ousts their jurisdiction, the defence set up 
being that no rent has been paid for the land since 1846, 
and that the claim is barred by time. Such a plea is, in 
effect, a denial that the plaintiff has now any fazendari 
rights over the land, and, hence, the present right of the 
plaintiff to the land as fazendar is brought into question 
and has to be determined. We are of opinion, however, 
that the importation of this question into the suit has in 
no way changed the nature of the suit, or converted it 
from a suit for rent, which is cognizable by the Court of 
Small Causes, into one for the determination of a right 
or interest in immovable property, of which its cog- 
nizance is barred by Sec. 19 of Act XV _ of 1882. 
Two cases decided by a Full Bench of the High Court 
of Madras,”* when Act XI of 1865 was in force, may be 
referred to, as Sec. 19 of Act XV of 1882 adopts the lan- 
guage of those cases an? notthat of the English Statute 
9 and 10 Vict., c. 95, Sec, 58, therein quoted. . . . . 
To the same effect are the decisions of Melvill and Kemball, 
J.J.,in Special Appeal No. 303 of 1871, decided on the 15th 
September, 1871, and of Sargent and Melvill, JJ., in 
Special Appeal No. 14 of 1872, decided on the 138th 
August, 1872. ‘here are numerous rulings to the effect 
that the nature of a suit is not changed because a question 
of title is incidentally raised in it. (See, for instance, 
Balwant v. Bhikaji;*’ Babaji vy. Dinkar 3+ Trikam v. Nara- 
yanrar ;°* Narayan Ramchandra vy. Parashram Moreshear ;" 
Khandu v¢. Tatia;™ and Mohesh Mahto v. Shatk Prru*’). 
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These decisions demand especial notice, as they must 
have been within the knowledge of Legislature when both 
Act XV of 1882 and Act IX of 1887 were passed; and 
yet, in describing the suits which are excluded from the 
cognizance of Courts of Small Causes, whether in the 
Presidency-towns or inthe Provinces, the Legislature has 
avoided the use of such words as are found in 9 and 10 
Vict. c. 95, Sec. 58, namely,—‘ action in which the title 
shall be in question,’ and has, instead, in both Acts, used 
the words ‘suit for the determination of any right to or 
interest in immovable property.’ Such a description can, 
in our opinion, refer only to suits brought expressly for 
the purpose of ubtaining a decree determining a right or 
interest in immovable property, and cannot include a suit 
brought for movable property or money in which a 
question of title may be raised by the defendant, It is to 
be noted that Act AV of 1882 contains no such provision 
as is contained in Act. IX of 1887, Sec. 23 of which em- 
powers the Provincial Court of Small Causes to return 
laints in suits in which questions of title are involved. 
‘he cases of Nowla QOoma vy. Bala Dharmajt,*’ and Davidas 
v. Tyabally,’ are not at all in point, for there the suits were 
brought under a particular section of the Act and not 
under the Act generally. The cases of Jamnadas v. Bat 
Shivkor,*' and Kali Das v, Vallabhdas,*’ may also perhaps 
be distinguished, as they were decided on the ground that 
the sole object of the plaintiff was to try a question of 
title, and not to obtain a remedy which a Court of Small 
Causes might properly grant, and in which a title to im- 
movable property only incidentally arose for decision. It 
may be doubted whether these decisions did not go too far 
when they allowed a Court to ignore the form of a suit 
and examine into the motive or object of the plaintiff in 
bringing it. But, however that may be, since they were 
decided, the law has been settled by the passing of Act 
XV of 1882; and we must be guided by its provisions. 
We must look tu the nature of the suit, as brought by the 
plaintiff, and not to the nature of the defence, to determine 
whether or not the Court of Small Causes has jurisdiction. 
It would be obviously wrong to hold, that it is in the power 
of a defendant to oust the Court of a jurisdiction that it 
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would otherwise have by the mere raising of a plea of title 
The bond fides of the plea cannot affect the question for 
such a plea, whether made bond fide or not, would have to 
be enquired into. Where such a plea is raised, we think 
that the Court of Small Causes has the power to enquire 
into it and determine it for the purpose of the suit which 
it has jurisdiction to try.” 


181. It is not easy always to determine what is the 
cnntoacer ot» subltimatior ofa uit It may Ne pre 
suit is not neces- ae ; bject-mattel of a suit is 
sarily identical Not necessarily identical with the pro- 
with the property perty to which the suit relates. Thus 
suit West, J., in delivering the judgment of 
the Bombay High Court in Lakshman v. 
Babayji,*’ said—‘ It is manifiest that what is sought is the 
true measure of the subject-matter, net what the suit is 
about in a wider and vague sense.” In Harnam Singh v. 
Kirpa Ram,*' Plowden, J., (with whom Burney, J., concur. 
red) in making a reference to the Full Bench of the Punjab 
Chief Court said,—‘*We are of opinion that, speaking 
generally, the subject-matter atu suit comprises the par- 
ticular matters advanced by the plaintiff for the determina. 
tion of the Court for the purpose of obtaining relief, and 
also the relief prayed for expressly or by implication. We 
do not think that either the relief alone, apart from such 
particular matters, or such matters alone, apart from the 
relief sought, can be held to be the subject-matter for the 
purpose of valuation. Still less in our opinion can the 
subject-matter be held to be the corporeal thing to which 
the suit relates in the case of suits relating to such things, 
The reasons for this view are briefly these :—In every suit 
the plaintiff must disclose some ground for resorting 
to the Court for aid, and must also claim some relief as 
being legally due to him, if the particular ground 
advanced be established. In every suit therefore the 
plaintiff advances two matters for the determination of the 
suit, namely, whether such ground exists, and whether, if 
it. does, the relief claimed is due. It seems to us impossible 
to hold that either of these matters alone is the ‘ subject- 
matter of the suit,’ tothe exclusion of the other, since 
each alike is matter necessary to be determined in the suit 
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before a decree can be granted to the plaintiff. Further, 
we think that in suits relating to corporeal things, the cor- 
poreal thing to which it relates is not necessarily the 
subject-matter of the suit for the purpose of determining 
the value, because it seems undeniable that there may be 
many differcnt suits all relating to the same corporeal thing, 
which may obviously be of different value.” Barkley, J., 
in delivering the judgment of the Iull Bench on the refer- 
ence, said,-—** We think it clear that the value of a suit for 
the purposes of jurisdiction under the Punjab Courts Act, 
1884, with reference tothe definition of ‘value’ contained 
in Sec. 8 of that Act, is not necessarily identical with the 
value of the property to which the suit relates, when it 
relates to any property. Astoasuit for partition, it has 
been expressly decided in IV Calcutta Law Reports, 417," 
that the value of the sutject-matter is net determined by the 
market-value of the property, andin another suit between 
the same parties reported in Indian Law Reports, V 
Calentta, 188,*° it was held, that in a suit for joint 
possession of part of an undivided joint property, of which 
one of the sharers had taken exclusive possession, the 
value of the subject-matter might well exceed the market- 
value of the particular land in question. In a suit for com- 
pensation for wrong to immovable property, the subject- 
matter would clearly be not the property, but the damages 
claimed, and in a suit for the determination of any right to 
or interest in immovable property falling under class (d), 
because not belonging to any of the preceding classes, 
the snbject-matter would depend on the nature of 
the right or interest claimed.” This decision was follow- 
edin Harnam Singh v. Bhagwan Deri.“ Ina suit for the 
cancellation of a bond, the amount of the bond is the 
subject-matter, and the amount of the interest due on the 
bond-money in accordance with the terms of the bond 
at the time of the institution of the suit is not to be taken 
into account in determining the jurisdiction over the suit,+8 
In Kali Charan v. Ajudhia Rai,” the obliger of a bond 
for the payment of Rs. 6,000 with interest at 4 per cent, 

er mensem, sued for its cancellation on the ground that 
he had executed it under the impression that it was only 
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for the payment of Rs. 3,000 with interest at 1) per cent, 
per mensem, and the Allahabad High Court held that, the 
subject-matter of the suit was the difference between 
Rs. 8,000 and Rs. 6,000 or thereabouts. In Jogal Kishor 
v. Tale Singh,’’ the suit was on the part of some joint pro- 
prietors against other joint proprietors and lessees holding 
under them, substaniially to have the lease declared 
invalid, and to eject the lessees from the land and to have 
the valuable buildings erected by them removed, and a Full 
Bench of the Allahabad High Court held that, the value 
of the buildings asked to be demolished was not to be 
taken into account in estimating the value of the suit for 
the purposes of jurisdiction. So also in a suit for pre-emp- 
tion, the subject-matter of the suit is not the land or the 
amount decreed, but the value of the land minus the 
amount decreed.’'! [na suit for the closing of a door, the 
value of the subject-matter is the difference in the selling 
price of the plaintift’s premises beforeand after the door was 
opened.’ In a suit for the removal of certain dams erected 
by the defendants, the value of the subjcct-matter must be 
the depreciation caused to the plaintiffs lands by the 
interference with their free right to the water of the _hill- 
torrent used for watering those lands, for it is that 
which the plaintiffs complain of, and which they seek to 
have remedied by the removal of the dams which caused 
the interference.” 


In Dya Singhv. Ralia Ram," thesuit was for the removal 
of a wall which the plaintiff alleged had been built on his 
land. The defendant pleaded that the plaintiff had 
acquiesced in the defendant's erection ofa three-storied 
building supported by that wall. The value of the wall 
and the land on which it was situate was less than Rs. 500, 
and under Sec. 40, cl. (a), Act. XVII[ of 1884, the appeal 
could not lie to the Chief Court unless the decree invulved 
directly some claim to a question respecting property 
exceeding Rs. 500. Mr. Rattigan urged that, it was impossi- 
ble to remove the wall without materially disturbing the 
three-storied building which was bounded by and partly 
supported by this wall, that those three-storied rooms were 
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part of the case, inasmuch as one of the questions which was 
referred to the Lower Court for decision by the Chief Court 
when this case was here before on appeal was, whether the 
plaintiff has acquiesced in the building of those rooms, and 
that therefore the value of the rest of the house which was 
not actually situate over the land claimed by the plaintiff 
should be considered in calculating the value of the suit. 
This contention was over-ruled, however, on the ground 
that the words of Sec. 40, cl. (2), must be construed literally. 
The Chief Court said—* Plaintiff by his suit raised directly 
no claim to the rest of the house and no question regarding 
it. He merely claimed the strip of land and the wall on 
it. The fact that the rest of the house is joined to the wall 
does not enable the defendant to say that the right to that 
property is in any way questioned or affected by the decree. 
The physical consequences of removing the wall may 
entail additional expense on the defendant or possibly 
damage to the rest of the property, but this is scarcely a 
legal consequence directly arising from the decree. We 
consider that the word ‘ directly’ was purposely inserted 
in cl. (a), Sec. 40, for the express object of shutting out 
the indirect consequences of decrees.” 


132. In asuit by a mortgagee for possession of the 
mortgaged property, the value of the 
The mortgaged property subject-matter is the charge he seeks 
is not the subject- to create against the property and not 
matter in all the suits . : pte s 
on morignge. the value of the property itself. This 
was held bya Full Bench of the Punjab 
Chief Court in Harnam Singh v. Kirpa Ram,°** in which 
the claim was by a second mortgagee whose mortgage 
was for Rs. 440, to redeem the first mortgage 
(whose mortgage was for Rs. 155), and to get possession 
of the mortgaged land, the mortgagor as well as the first 
mortgagee being the defendants, Barkley, J., in deliver- 
ing the judgment of the Full Bench, referred to the Appeal 
No, 201 of 1885, where the suit was for a declaration that 
the plaintiffs were mortgagees for the sum of Rs. 168, of 
‘¢Jand alleged to exceed Rs. 500 in value, and it was held 
that, only the interest of the mortgagees was in question,” 
and said that ‘‘the redemption of the prior mortgage is 
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included in the subject-matter of the suit for possession as 
mortgagee under the mortgage to the plaintiff for Rs. 440, 
part of the consideration for that morteage being the sum 
to be paid to redeem the prior mortgage, the redemption 
of which is a condition precedent to the plaintiff's right to 
possession under the mortgage for Rs. 440, and that the 
value of the suit is therefore the value of the plaintiff's 
interest as mortgagee, which cannot exceed the sum 
secured by the mortgage to him.” Referring to this, Plow- 
den, J., in delivering the judgment of the Full Bench in 
Rajo v. Dasu,* said—* We think the same rule of valua- 
tion applies in the converse suit by a mortgagor against a 
mortgagee to obtain possession of property by redemption 
of the mortgage,’”’ as *‘ the suit is essentially one between a 
mortgagor and mortgagee, as such, for the purpose of 
redeeming or buying out the interest of the mortgagee.” 
The Allahabad High Court has also held the same. In 
Gobind Singh v. Kallu,*”’ the plaintiff sued for redemption 
of a mortgage executed for Rs. 2,000, and Straight, J, 
in delivering, the judgment of the Court said—* that the 
subject-matter in dispute was the mortgage aud the mort. 
gagee’s right under it, which was only Rs. 2,000.” The 
same Judges held the same again in Bahadur v. Nawah 
Jan,*® Straight, J., observing that—** the value of the sub- 
iect-matter of the suit was the value of that portion of 
the mortgagee’s rights which the plaintiff alleged had been 
redeemed.” The same rule will hold good if the suit is 
for possession by mortgagee not only against the heirs of 
the mortgagor on the basis of the mortgage, but also 
against other persons as trespassers. Rivaz, J,, in 
Dheru Mal v. Thakoor Das,” delivering the judgment 
of the Court, said “ The plaintiff is claiming entry on the 
land as mortgagee and not as owner, and it is, we think, 
immaterial that persons, other than the mortgagor, are 
obstructing him in his claim. The subject-matter of the 
suit depends upon the nature of the right or interest 
claimed, and not upon the nature of the defence set 
up by the defendants. We hold that the value of the 
present suit for jurisdictional purposes is the amount 
of the mortgage money, plus the other items claimed 
in the plaint.” 
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188. In suits for the partition of one’s share in joint 
. _ property, the share claimed by the 
In suits for a share in plaintiff and not the entire property is 
the joint property 
that share is the su. tle subject-matter. In Lakshman vy. 
ject-matter. Babaji,"" it was contended that the 
subject-matter of a partition suit by 
one who claimed his share from the other co-parceners was 
the whole joint estate. West, J.,in delivering the judg- 
ment of the Bombay High Court, however, said—* Ju a 
sense this is so. The land and goods as a whole are the 
material substratum of the proprietary right, a part of 
which the plaintiff seeks to enforce. But in the sense of 
the Act (XII of 1887), the subject-matter is the jural 
relation between the parties as alleged by one and denied by 
the other, and that, in the case of a single aliquot part, is 
the ownership of such part.” This decision was followed in 
Ballah Malv. Bhupa Mal,"' which wasa suit between Hindus 
for the partition of a house, and it was held, that—‘ for 
the purposes of jurisdiction, the true test of the value of 
the subtect-matter in a suit where one co-sharer sues for 
partition of his share of a joint estate, is the value of the 
share which is sought to be divided.” Tremlett, J., in that 
case said—* It is true that in these suits the Court usually 
deals with and partitions up the entire property, but this 
is rather an accident of the litigation than the direct object 
for which the plaintiff is entitled to come to the Court, 
which is only to separate off and declare as his sole 
property a portion of the entire estate, On principle, these 
suits for a partitioning of real property do not appear 
to me to differ from claims for 1 sum of money to be paid 
out of a specific fund, in which clearly the value of the 
suit would be the suin or share the plaintiff demanded, and 
not the specific fund from which it was to be taken.” How- 
ever, a suit for the partition of the undivided family pro- 
perty among Hindus is to be valued for the purposes 
of jurisdiction at the value of the entire property to 
be divided,” asinsuch a suit relief can be given to all 
the co-sharers as in an administration suit. But even the 
Madras High Court has held, that a suit for the recovery of a 
share of inheritance among Muhammadans is to be valued 
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only with reference to the valuation of the share claimed,” 


and that the same rule will apply among Hindus, when the 
parties do not stand in the relation of co-parceners.* 


184. As to declaratory suits, the Calcutta High 
Court held in Drapu v. Ishan Chunder,™ 
In doclaratory suits that even if the only relief sought is a 
ie Pee of declaration, that declaration being in 
Tignt in respect o ; . 7 
wich hee "espectof property of a value gress 
tion is sought is 7S wes A? ’ Insir has no 
tho subject-matter. JUrisdiction to try the suit. Similarly 
Muttusami Ayyar, J., in his judgment 
in Ganapati v. Chathu,’® said—‘* For the purposes of 
jurisdiction the value of a suit for a mere declaratory decree 
must be taken to be what it would be if the suit were one 
for possession of the property regarding which the plaintiff 
seeks to have his title declared. The declaration is 
made in view to protect existing possession, but it is 
not intended that Courts with limited pecuniary jurisdic- 
tion should take cognizance of all suits for declaratory 
decrees irrespective of the value of the property 
to which the title declared by those decrees might 
relate.’ This decision was followed by Muttusami Ayyar 
and Parker, JJ.,in Jbrayan v. Komamutti,”” in which the 
plaintiff sued as karnavan for a declaration that he was a 
member of it, and this declaration he desired te obtain car- 
ried with it a recognition of his right to present’ possession 
of the tarwad property. In Bat Mahkor v. Bulakhi,”® 
the plaintiff sued to obtain a declaration that she was the 
heiress of a certain person, and as such entitled to inherit 
his property. It was urged that the Court had not to look 
to any property in the case, as a declaratory decree alone 
was sought. ‘The contention that no property is invol- 
ved” said the Lower Appellate Court ‘*is merely verbal, 
depending on the form the suit has been made to take. 
The only possible consequential relief in the case would 
be the award of property. . . . . . The effect of a 
declaration of right in the plaintiff’s favor would, it is 
clear, be to give her possession of the property, so far as 
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the defendant is concerned; for, on a suit by the plaintiff 
to obtain possession, it would not be competent to the 
defendant to contest the plaintiff’s right. As held, 
therefore, by this Court in several recent cases, it 
follaws that the Lower Court had no jurisdiction; 
it is not. competent te a Court to make a declaratory decree 
in a suit where it could not grant consequential relief, if 
asked to do so. Here the Lower Court could not have 
entertained a suit to recover the property, and, therefore, it 
is incapable of making any binding declaration of right 
affecting that property.” [In delivering the judgment of 
the High Court on appeal, Kemball, J., after observing 
that the real question was, what was the subject-matter of 
the suit, said: “ We do not think there is much force in the 
argument that a distinction exists between a suit to have a 
declaration of right and a suit for possession dependent on 
that right, and that the object of such a daclaratery suit 
being merely to establish the fact of a right resident in the 
plaintiff, that right, and not the property (the possession 
of whiels can be obtained only by a subsequent suit), is 

subject-matter of the suit. It appears to us perfectly cheag 
that whether the suit be merely for a decree declaratory 
of title ta, or whether it be to establish title coupled with 
aprayer for possession of, the rights of the deceased’ person, 
the inheritance is the object in dispute. . . . . Lastly, 
the appellant argues that it is not proper to take the value 
of the deceased’s estate as the value of the subject-matter, 
seeing, that it may possibly be charged with debts and 
legacies which would considerably reduce the amount 
coming into his hands. With that the District Court had 
nothing todo. ‘The plaintiff asked to be declared entitled: 
to the inheritance ; and in considering whether the claim 
was properly valued, the Court obviously could not estimate 
the value the estate might eventually represent to the 
plaintiff.” The decision in Andale v. The Secretary of State 
fon India,” is not against that view, as Sir Arthur Collins, 
C. J., and Mr. Justice Shephard in that case only said, 
‘“‘ By the decree in Appeals Nos. 80 and 105 of 1886, the 
Crown is entitled to the remainder of the estate aftera 
sufficient portion has been set apart for the performance 
of the trusts of the will, . . . . Ifthe decree has not 
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been executed, the value of the suit for purposes of 
jurisdiction must be calculated on the whole value of the 
property which will eventually devolve on the Crown 
ander the decree.” The Madras High Court has held in a 
suit by a reversioner to have an adoption set aside or 
declared invalid, that the subject-matter of the suit is the 
value of the interest that would be lost to the adopted 
person, if the adoption should be declared invalid ; and 
the jurisdiction will not be affected by what the reversioner 
ealculated as his interest in that case." A Division Bench 
of Allahabad High Court has, however, dissented from that 
decision recently in Sheo Devi Ram v. Tulsi Ram,’ and 
held that in such cases it is for a plaintiff to put his own valua- 
tion on the relief which he claims. nox and Burkitt, JJ., 
in the judgment of the High Court, further said: ‘* We do 
not see why we should import into a suit, which only asks 
for a declaration, that acertain deed is invalid, the consideration 
thet at some future time, the plaintiff or the defendant may 
or may not enter into or be entitled to claim some property by 
virtue of the decree which may be passed in that suit,’? In 
Joynath Roy v. Lall Bahadour Singh," the suit was fur a 
declaration that the plaintiff's co-sharers were not entitled 
to insist on the batwara, inasmuch as there had already 
been a private partition of the mehal, and he and the other 
co-sharers held their respective shares separated in accord. 
ance therewith, and the Calcutta High Court held that 
the plaintiff’s shares in the mehal and not the entire mehal 
would be the subject-matter. A Munsif had held the 
suit to be beyond his jurisdiction on the ground of the 
value of the entire mehal being in excess of the limit. of his 
pecuniary jurisdiction, but the High Court remanded the 
suit to him, directing him ‘to adjudicate upon the plaintiff’s 
elaim to be in possession of certain lands as comprising his 
share in the estate; and on his succeeding in proving his 
claim, to declare that those lands belong to his divided share.’ 
Maclean, J., further observed, that—‘“the suit should 
either have been considered to be one for a declaratory 
decree, or for something in the nature of an injunction,” and 
that the case resembled that of Asoodhia Lall v. Gumani 
Lall,”? in which it was held that it was unnecessary to 
value the suit according to the value of the entire estate. 
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135. In Krishnama v. Srinivasa,’® the suit was fora 
declaration as to the liability of certain 
Subject-matter in property for attachment in execution of 
ee eo a decree, and Sir Charles Turner, C, J., 
perty in oeeenion 20d Muttusami Ayyar, J., said—* The 
of a decree. value of the subject-matter in suits such 
as that before us must depend on two 
considerations—the amount of the charge, and the value 
of the property it is sought to make available for the satis- 
faction cf the charge. If the value of the property is in 
excess of the charge, the value is the amount of the charge, 
for the subject of the suit is the right to make the property 
available for the satisfaction of the whole charge; but 
where the value of the property is less than the amount 
of the charge, the subject-matter is the right to make the 
“property available for the satisfaction of the charge so far 
as the property will suffice, and it cannot suffice to satisfy 
more than a sum proportionate to its value, and con- 
sequently in such cases the value of the subject-matter 
is the value of the property.’’ In Durga Prasad v. Rachla 
Kuar,'' the claim was to have certain property of the value 
of Rs. 400 declared liable to sale in execution of a decree, 
for Rs. 1,500, and Oldfield, J. (with whom Brodhurst, J,, 
concurred) said—‘‘that the value of the property 
which the decree-holder seeks to have sold, deter- 
mines the jurisdiction in this suit, and it is imma- 
terial whether the amount of the decree is higher than the 
limit of the Munsit’s jurisdiction.” The learned Judge 
distinguished the case of Gulzari Lal v. Jadaun Raz,"* onthe 
ground that—‘‘in that case the value of the property in 
suit was higher than the amount of the decree, and the 
valuation was rightly limited to tie amount of the decree, 
that being all that was recoverable in the event of the 
plaintiff being successful.” In Modhusudun Aver v. Rak- 
hal Chunder* also, the value of the property in respect of 
which the declaration was asked was more than the amount 
of the decree, and the Calcutta High Court approving of 
the decisions of the other three High Courts, held that the 
jurisdiction would be determined by the amount of the 
decree, and not by the value of the property, as it was that 
amount which was in dispute, and which the ; 
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creditor would recover if successful. This decision was 
followed by the Punjab Chief Court in Harnam Singh v, 
Bhagwan Devi™ and in Maya Mal v. Bela Singh,’ Sir Mere- 
dyth Plowden, J., in delivering the judgment of the Chief 
Court, said—*‘the value of a suit by a decree-holder to 
establish the right of his judgment-debtor in property 
released from attachment is the value of that right to the 
plaintiff. Where the value of the property exceeds the 
amount of the decree, the value to the plaintiff is limited 
to the amount of his decrec, and when the amount of the 
decree exceeds the value of the property, the value to the 
plaintiff is the value of the property. The same will be 
the case even in suits for the release from attachment of 
property aitached in execution.” InGulzart Lalv. Jadaun 
Raz,’ the claim was for a declaration of “the plaintiff's 
right to some grain, by setting aside an order of the Mun- 
sif for bringing it to sale in execution of a decree held b 
defendant against a third party, his judgment-debtor ;”’ and 
Oldfield, J., in the judgment of the High Court, said—“A 
course of decisions of this Court has held that the value of 
the subject-matter in dispute for determining jurisdiction 
will be in such cases the amount of the decree in satisfac- 
tion of which it is sought to bring the property to sale.” 
On the same principle, it was held in the United States in 
Hoppe v. Byers,"' and in Paul vy. Arnold,” that in attach- 
ment proceedings, the amount of the judgment and costs, 
and not the value of the property attached, would deter- 
mine jurisdiction. 


136. Asa general rule, the value of the subject-matter 
of a suit for the purposes of tho jurisdiction 
Valuation of subject- of the Courts is, when capable of a money- 
matter for jure valnation, the actual value of the property or 
diction need not be i cn ae ey fie é ee ; 
the same with that "ight in litigation, It is quite irrespective 
for the Court Fees of and perfectly distinct from the valuation 
Acts. of the suit for the fiscal purposes of the levy 
of Court fees; the amount of which for the sake of convenience 
hasto be determined by the aid of-certain rules framed 59 as not 
only to give a rough approximate value of the subject-matter, 
but also to adjust with a regard to administrative expediency, 
the incidence of the burden of taxation on the different classes 
18990 P, RB, No. AA, 80 1, 1, HR, TL All, 7190. 
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of persons and the different sorts of business coming before the 
Courts. The Court Fees Acts are therefore not to be resorted 
to for construing enactments which fix the valuation of 
suits for the purposes of determining jurisdiction. This is the 
sule that has always been recognized and acted upon by their 
Lordships of the Privy Council’’ as well as by the Indian High 
Courts,’ and has latterly been explained and followed by the 
Bombay High Court in Dayachand V. Hemchand,” and by 
the High Court, Calcutta, in Aukhil Chunder v. Mohiny 
Mohun Dass." 


In the Madras Presidency, a different rule was enacted by Sec. 
14 of the Madras Civil Courts Act, which provided that—**when 
the subject-matter of any suit or proceeding is land, a home or 
a garden, its value shall for the purposes of the jurisdiction be 
fixed in the manner provided by the Court Fees Act, 1870, 
Sec. 7, cl. 5. Recently the Suits Valuation Act (VII of 1887), 
has enacted still more broadly a rule which may be considered 
as ofa general application. Sec. 8 of this Act provides that— 
‘s where in suits other than those referred to in the Court Fees 
Act, 1870, Sec. 7, paragraphs v, vi, ix and paragraph x, cl. (@), 
Court fees are payable ad valorem under the Uourt Fees Act, 
1870, the value as determinable for the computation of Court 
fees and the value for purposes of jurisdiction shall be the same,” 
Sec. 9 of the same Act further provides that—‘ when the 
subject-matter of suits of any class, other than suits mentioned 
in the Court Fees Act, 1870, Sec. 7, paragraphs v and vi and 
paragraph x, cl. (d), is such that, in the opinion of the 
High Court, it does not admit of being satisfactorily valued, 
the High Court may, with the previous sanction of the Local 
Government, direct that suits of that class shall, for the purposes 
of the Court Fees Act, 1870, and of this Act and any other 
enactment for the time being in force, be treated as if their 
subject-matter were of such value as the High Court thinks 
fit to specify in this behalf.” A suit for the ejectment of 
certain tenants at fixed rates on account of acts alleged to 
have been done by them inconsistent with the purposes for 
which the land was let, was held in Ram Raj v. Girnaadan,® 
to be a suit for possession within the meaning of paragraph v. 
Sec. 7 of the Court Fees Act; and Sir Jolin Edge, C. J., and 
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Aikman, J., said—‘‘ The result is that in suits under Sec, 98 
cl. (6), Act. XI of 1881, the value for the purposes of Court 
fees and the value for purposes of jurisdiction have to be 
computed in the same way, namely, by ascertaining the value 
of the subject-matter. The subject-matter here cannot be 
treated as the land itself, as the landlord, plaintiff, has, through 
his tenants, proprietary possession, and what is really sought is 
to free the land from the possession of the tenants holding as 
tenants at fixed rates, that is, to get rid of the tenants and their 
tenant rights, and that is a relief the value of which is easily 
ascertainable.’ A suit forthe restitution of conjugal rights and 
possession of wife is ‘not one to which any special money value 
can be attached for the purposes of jurisdiction.’ Nor will its 
valuation be considered above Re. 10,000, simply because the 
plaintiff in his plaint and the defendant in his petition of appeal 
recorded it as worth Ks, 25,000." <A suit fur the removal of a 
karnavan is not a suit for the recovery of the tarwad property, 
and does not admit of a valuation.” 


187. The proper valuation of the subject-matter of a suit 
is particularly important as it determines the 
question of essential jurisdiction throughout 
the suit. The jurisdiction over proceedings 
taken for the execution of decrees and orders passed in a suit, and 
over appeals from them is determined primarily by the amount 
or value of the subject-matter of the original suit. As to the 
appeals, that rule is enucted expressly in the Civil Procedure 
Code, and in the various Acts by which the jurisdiction of 
Courts is prescribed. Appeals to Her Majesty in Council are 
asa matter of right allowed only when “ the amount or value of 
the subject-matter of the suit in the Court of first instance ” 
is ten thousand or upwards.?' Jt is also provided that in the 
case of such appeals, the amount or value of the matter in 
dispute ow appeal must not be less than that amount, but in the 
case of all other appeals the valuation of the dispute on appeul 
is not considered even in determining whether an appeal 
is to lie, An appeal from the decrees or orders of Lower 
Appellate Courts lies generally to the High Court. As to appeals 
from decrees of the Original Courts, the Civil Procedure Code 
provides, as a general rule, that an appeal when allowed 
shell ke ‘to the Courts authorized to hear appeals 
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from the decisiun of those Courts.” As to an appeal from any 
order, it is similarly provided that—* It shall lie to the Court 
to which an appeal would lie from the decree in the suit in 
relation to which such order was made.”%> As to the Courts 
authorised to hear appeals, the provisions of the Acts for the 
Courts in the different Provinces are not quite the same. ‘The 
Bengal, North-Western Provinces, and Assam Civil Courts 
Act provides’' that an appeal from a decree or order of a 
District Judge or an Additional Judge, or of a Subordinate 
Judge in suits exceeding Rs. 500, will lie to the High Court, but 
that from all other decrees or orders of a Subordinate Judge and 
from all those of a Munsif will lie to a District Judge, or, if 
specially authorised by the Local Governinent, to a Subordinate 
Judge. Similarly, the Madras Civil Courts Act, 18738, pro- 
vides,” that appeals. . . . shall lie from all the decrees 
and orders of a District Court, and from those of a Subordinate 
Judge in suits far more than Rs. 5,000, to the High Court, and 
from those of Subordinate Judges in other suits and of District 
Munsifs to the District Court.” 


The Punjab Courts Act provides that in cases in which 
an appeal is allowed, an appeal will lie from the (1) decree 
of a Munsif in Small Cause cases when the value of the suit 
does not exceed five hundred rupees to the District Judge, (2) 
from the decrees of a District or Subordinate Judge in original 
suits exceeding five thousand rupees, and from the decrees 
of the Divisional Court in original suits and in certain specified 
cases in appeals,’ to the Chief Court; (3) and from decrees 
in original suits, not otherwise provided for, to the Divisional 
Court.” 


It has sometimes been contended that the appeal should 
be held to lie to the Court having jurisdiction over the amount 


in dispute in the appeal. In Muthusami Pillat v. Muthu 
Chidambara,” the District Judge construed the word suit 


y (a) Mf the value of the suit execeds five hundred rupees, or the decree involves directly 
some claim to, or question respecting, property of like value : 
(6) if the Divisional Court cousists of a single Judye, and the decree varies or reverses 
the decree of the Court below ; 
(ce) if ina Divisional Court consisting of more than one Judge the appeal is heard by 
two or more Judges. and there is not a majority of those Judges: concurring in the decree 
I by the Divisional Court ; 
(a) if on the application of any party, a Judge of the Divisional Court certifies that 
there ia a question of luw or custom or of general interest involved, and that the case is in 
his opinion of sufficient importance to justify a further appeal. 
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in such a case as meaning a suit on appeal, as if the words 
were “the amount or value of the subject-matter in dispute 
in the appeal,’ and referred to various anomalies as likely to 
arise from a different construction. A Full Bench of the 
Madras High Court held against that view, on the round 
that—< the language of the Legislature 1s clear and that the 
Intention was to make the value of the suit, and not of the 
matter in dispute in the appeal, the criterion by which to 
determine appellate Jurisdiction.” 

The language of Sec. 22 of Act VI of 1871 was less 
distinct, and provided that appeals froin the decrees and orders 
of Subordinate Judges shall lie to the District Judge, except 
where the amount or value of the subject-matter in dispute 
exceeds [ts.5,000; but even with regard to it the same was held 
on general principles by a Full Beneh of Calcutta High Court 
in weerbhoy Singh v. Rampershad Stnugh,?? in which Sir Richard 
Couch, who delivered the leading Judgement, referring to the 
language of that section, said:-—“ I cannot see any reason for 
supposing that, in this section, the Legislature intended, by 
‘subject-matter in dispate,’ the subject-matter in dispute in the 
appeal. And thereis this reason, | think, for its not being so; 
the appeal is only a stave inthe suit; this nota fresh suit, but 
a part of the proceedings in the suit, and therefore, ordinarily, I 
should say that, with regard to the jurisdiction iu appeals 
from decrees and orders of the District and Subordinate 
Judges, the expression ‘the subject-matter in) dispute’ would 
mean the subject-matter in dispute in the suit itself, une 
less, Of course, a contrary Intention appeared, as ln appeals 
to the Privy Council, where the language is ‘the subject- 
matter in dispute in’ the appeal.’ Then there is another 
and a cogent reasou why that construction should be adopted, 
and that is the eatreme inconventicuce, oF worse than In- 
convenience, which would arise if the other construction were 
udopted. ‘Yhere might be, and, no doubt, there would be, 
cases, and probably many, iv which the decree being for a 
smaller sum than Rs. 5,000, and the whole suit coming by 
the appeal, as it must, before the District Court, it would be 
open to the respondent to object, without bringing any cross-ap- 
neal, that the decree ought to have been for a larger amount or 
forthe whole of the sum claimed ; and, thus, the District Court, 
as an Appellate Court, would have to adjudicate upon the right 
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toa sum exceeding Rs. 5,000, and in a suit of the description that 
ought to come to the High Court in appeal. There might also 
be the further difficulty that the plaintiff, having got a decree for 
less than Rs. 2,000, being dissatisfied with it, and considering 
that he was entitled to the whole suin which he claimed, might 
appeal to the High Court against it, the other party appealing 
to the District Court against the decree as it affected him.” In 
Jag Lalv. Har Narain Singh*® it was contended, ‘* that where 
a plaintiff values his claim at a particular sum of money, and 
the defendant raises a plea disputing such valuation, reducing 
it to a sum lower than that named by the plaintiff, an un- 
suceessful defendant in such a litigation has got a right, in 
appealing from the decree of the first Court, to go not to the 
Court which would have jurisdiction with reference to the 
pecuniary valuation of the suit, but to the Court which with 
reference to the defence set. up by the defendant as to the 
valuation of the suit) would ordinarily have jurisdiction.” 
Mahmood, J., said, however, “that this contention is entirely 
unsound. Questions of jurisdiction, whether with reference to 
the nature of the suit or with refereuce to the pecuniary limits 
of the claim, are matters to be governed by the statements 
contained in the plaint. A’ plaintiff may sue for a million 
pounds as damages cither for a tort committed or as the value 
of certain) movable property which can no longer be re- 
covered, The defendant may, tu such an action, plead that the 
amount of damages claimed is excessive, and the value of the 
property is also cxaggerated, and that im either case all that 
the plaintiff is entitled to is far less than the million pounds, 
The question is at which assessment the question of jurisdiction 
is to be settled? Is it the valuation of the claim as preferred 
by the plaintiff or the plea set up in defence? TI have no 
hesitation in saying that itis the valuation of the plaint which 
would govern the action, not only for the purposes of the 
original Court, but also for the purposes of appeal, and indeed 
throughout the litigation. In support of this view I need 
only cite the Full Bench ruling of this Court in Mahomed 
Hossein Khan vy. Shib Dyal,'’’ and the views expressed 
by my brother Straight in Gobind Singh v. Kallu.”' 
The same view is taken by the American Courts. The Mas- 
sachusetts Supreme Court held in Hemmenway v. Hickes,? 
that the right of appeal would be determined by the amount 
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claimed in the ad damnum clause, and not by the amount 
erroneously decreed in excess thercof. In Lord v. Goldberg,’ 
Belcher, C. C. in delivering the judgment of the California 
Supreme Court said : ** Under our present constitution and laws, 
when an action is brought to recover a money demand, the 
ad damnum clause of the complaint is the test of jurisdiction. 
If the amount sued for is large enough to give the Superior 
Court jurisdiction, the Supreme Court has jurisdiction on 
appeal; and this isso whether the appeal be taken by the 
plaintiff or defendant.’’" ‘This decision was followed under the 
present Act in Mahabir Sinyh v. Beharilal’ in which Sir John 
Edge, C.J., and Knox, J, said: ‘It is clear that by Sec. 21 
of Act XII of 1887, the jurisdiction of the District Judge in 
appeal is to be determined by the value of the original suit and 
not by the value of the appeal.” ‘The same view has been 
taken in Radha Prasad Singh v. Pathan Ojah," in whieh it 
was contended that the value tor the purpose of jurisdiction was 
the real value of the subject-matter in dispute, and not the 
value which was stated by the appellant in the plaint solely for 
the purposes of the Court-fees Act. ‘This coutention was over- 
ruled however, Knox and Burkitt, JJ., referring to the above 
decision with approval, and saying: “ As the appellant lad 
in his plaint himself put a value on the relief he asked for, and 
as that value was not questioned by the other side and was 
accepted by the Court of first instance, we are not in a position 
now to entertain the question as to whether it was or was not 
the correct value of that subject-matter.” 


In Movtoo v. Verapah Chetty,’ the claim was brought 
under Sec. 246 of the Code of 1859, only for a certain property 
valued at Rs, 1,590, and Sir Richard Couch,C.J., said:—“That 
is the amount or value of this suit, and he (plaintiff) cannot 
by valuing it at Rs. 3,100, when his own statement shows that 
the value is only Rs. 1,590, and the difference 1s made up by 
damages which he does not claim in the suit, obtain a right 
of appeal to this Court.’? A/esne profits, if demanded by the 
plaint, must of course be admitted into the calculation of the 
appealable value,” the measure of value for determining a 
plaintif’s right of appeal being the amount for which the 
defendant has resisted the decree. Asa natural result, how- 
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ever, of the principle on which jurisdiction in appeal is taken, 
interest or costs subsequently accruing cannot be included for 
the determination of the jurisdiction. 


188. As to the jurisdiction over procecdiugs in execution 
of a decree, Sec. 223 of the Civil Pro- 
cedure Code primarily enacts that a de- 
cree may be executed either by the Court 

which passed it or by the Court to which it is sent for execution 
under the provisions of the Code. It further provides, in effect, 
that the Court passing it may send it for execution on the 
decree-holder’s application to any other Court for any sufficient 
reason, and on its own motion to any Subordinate Court. There 
is no express provision of law as to whether the Court to 
which a decree may be so sent must be a Court having juris- 
dietion over the amount of the sutt in which the decree was 
passed, or whether the mere sending of the decree will confer 
jurisdiction on a Court for all the proceedings to be taken in 
its execution. Asto the rule in the Punjab, Plowden, J., in 
delivering the judgment of the Full) Beach in’ the case of 
Ganga Ham v. Gur Saran Das,’ said: “ Notwithstandiue 
execution proceedings are not mentioned by name, the ¢ eivil 
business’ which Sec. 35, Act AVILL of 1884, allows the 
District and Divisional Courts by written order to distri- 
bute among their Subordinate Courts, 18 an expression 
clearly wide enough to include those proceedings, and they 
nay therefore be sent to any such Court competent to deal 
with them. As Act XVIII of 1884 does not expressly deal 
with the jurisdiction of the Courts in the matter of execution- 
business, we have to fall back on the Civil Procedure Code, 
and Secs. 223 and 280 of this Code show that there is uo 
limitation on the powers of an Original Court to execute 
decrees of any value; for Sec. 223 (d), cl. 2, allows a Court 
which has passed a decree to send it for execution tu any 
Court subordinate to it. ‘Thus a District Court might send a 
decree it has passed for a lakh of rupees toa Munsif to execute, 
and under Sec. 280, the Court to which that decree was sent 
would have to execute it. The pecuniary aud other limitations 
referred to in Secs. 16 and 17 in regard to regular suits 
are altogether absent in the sections relating to execution. 
proceedings.” In Narasayya v. Venkatakrishnayya, 
Sir Charles Turner, ©. J., and Muttusami Ayyar, J., 
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held the same on the very same ground, observing that—*« the 
description of the Court to which proceedings in execution may 
be transferred is limited only by the condition that it be a 
Court subordinate to the Court which passed the deeree,” 
and that, “an extraordinary jurisdiction is conferred by the 
Civil Proocedure Code in vases to which See. 228, para, z 
relates.’ The contrary was held in Srdhesiwar y. Harihar," 
in which case the application for execution was made to a First 
Class Subordinate Judge, and referred by hime for disposal to 
a Second Class Sabordinate Judee. In this case, however, 
the point appears to have been rather assumed than decided, 
Sir Charles Sargent, C.J., and Nanabbai Maridas, J., only 
observing that—‘6as the Second Class Subordinate Judee 
could not have entertained the suit, so neither could hie deal 
with if in execution,” 

Even in this view, however, the pecuniary value of the 
particular matter decided by the order in exceution is im. 
material, as even in such a case the value of the original 
suit is held to determine the Court to which an appeal will 
lic from the order.'” Sec. 6{0 further provides that in Sec, 
223 «the expression ‘Court which passed a decree’ or 
words to that effect shall, unless there is something repug.- 
nant in the context, be deemed to include, where the 
decree to be executed is passed in appeal, the Court which 
passed the decree against which the appeal was preferred, 
and where the Court which passed the decree to be execut- 
ed has ceased to exist or to have jurisdiction to execute 
it, the Court which, if the suit wherein the decree was 
paseed were instituted at the time of making application, 
for execution of the decree, would have jurisdiction to try 
such suit.’ And these words draw no distinction as to the 
nature of the cause which puts an end to the jurisdiction, 
and are comprehensive enough to include the case in 
which the Court ceases to have jurisdiction on account of an 
alteration in the status of any of the parties concerned," 
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CHAPTER VI. 
Loca AND Pgrsonat JURISDICTION. 


189. The other peculiarity of the Indian judicial system 
- tou which reference has already been made, 
Si Aes heron a is that for the exercise of judicial power, 
vivil Procedure the entire country is divded and sub- 
Code 1859, and divided into small local areas, varying for 
the High Courts’ different, grades of Courts, and generally 
eu a liable to a change by the Executive Govern- 
ment. The limits of those areas determine the local limits 
of the Courts’ jurisdiction for the trial of original suits and of 
appeals, Real difficulty” In connection with the question of 
local jurisdiction consists In what may be called the localization 
of suits, and elaborate rales have therefore been enacted by the 
Legislature for determining the circumstances in which a suit 
may be taken cognizance of by the Courts having jurisdiction in 
any particular area. The Civil Procedure Code, 1359, provided 
broadly that the Civil Courts would take cognizance of suits 
for land or other immovable property, situate within the local 
limits of their respective jurisdictions, and of other civil suits 
“af the cause of action shall have arisen or the defendant 
at the time of the commencement of the suit shall dwell or 
personally work for gain within such limits.” The first 
Charters of the High Courts at the Presidency-towns con- 
ferred) original jurisdiction on the High Courts in the same 
cases, but provided as to transitory actions, that the High 
Courts would have cognizance of them even if the defendant 
only carried on business within the local limits of their juria- 
diction, The Revised Charters, that still regulate the juris 
diction of the Presidency High Courts, further provided for the 
necessity of obtaiuing special permission when only a part of the 
cause of action should have arisen within the local limits of their 
ordinary original jurisdiction, There has been a great conflict 
of opinion, however, as to every one of the essentials of the juris- 
diction, for which provision has been made by these Charters, 


140. The High Courts did uot agree even as to what 
Conflict of opinion as Were suits for land or other immovable 
tothenature ofsuits property. In Ray A/ohun v. £. I. &. Co.,' 
relating to im- the complaint was of a nuisance committed 
movable property. — gvainst plaintiff’s premises in Howrah by 
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the defendant Company’s works built there, and the plaint 
prayed that the defendant Company might bo restrained by 
injunction from continuing the nuisance. Mr. Justice Mac- 
pherson held, that the suit was not ‘for land or other 
immovable property”? within the meaning of See. 12 of the 
Letters Patent or of Sec. 5 of Act VIII of 1859, observing 
that—‘‘it is a suit exclusively in personam whore the person 
against whom relief is sought is within and subject to the 
jurisdiction, though the relicf sought is in respect of acts 
done on land situated beyond the local limits of the original 
jurisdiction.”’ In Juggodumba v. Puddomoney,” a suit was 
brought by some of the persons appointed trustees, under a 
deed of endowment of certain laud outside Calcutta, against, 
their co-trustees who were in possession and were alleged to 
have ousted the plaintiffs and to havecommitted other breaches 
of trust, and the plaint prayed for a declaration that. the 
plaintiffs were entitled to be Sebaits jointly with the defendants 
for the settlement of a scheme for the performance of the 
worship, for the appointment of a receiver, for an injunction 
to restrain the defendant from interfering with the property, 
und for an account; and the suit was held uot to be 
a suit for land or other immovable property and 
therefore cognizable by the Tigh Court on its original side. 
On the other hand, a suit to carry out the trusts ofa deed 
rclating to certain immovable property was held in Delhi and 
London Bank v. Wordie,’ to be a suit for and; Sir Richard 
Garth, C. J., observing in the judgment of the Court) that— 
‘the suit being confessedly instituted for the purpose of dealing 
with the lands in their entirety, and these lands being by far 
the larger portion of the partnership assets, this is in substance 
a suit for land within the meaning of the clause relating to 
jurisdiction in the Charter. It will certainly bea suit. for a 
right to or interest in immovable property.” ‘This decision, 
along with some others, was rclied upon by the defendant in 
Kellie v. Fraser,’ in which an application was made to file an 
arbitrator’s award, which relatea to certain partnership Jands 
outside the local limits of the Court’s jurisdiction, and pro- 
vided that the partnership should be dissolved on certain 

terms, that the defendant’s share in the property should stand 

charged with the payment of a certain fund to be due by him 

to the plaintiff, and that the defendant should cxecute a 

mortgage of his share to the plaintiff’ as security for such 
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payment, and that the tea garden at Darjceling should be sold 
in Calcutta. Theapplication was heldto lieinthe High Court, 
as the object of a suit to enforce the award would not involve 
the determination of any title to the land, and would not bea 
suit for land. The decision in Delhi and London Bank v. 
Wordie, was in this case distinguished on the ground that the 
object of that suit was tocstablish the title of certain trustees 
to a share in aportionof the trust property, and the establish- 
ment of that title was an essential clement of the entire claim, 
and Macpherson, J., said—‘ The mere fact that the object of 
the partnership was the carrying on of a tea concern does not 
make a suit for adjustment of accounts and dissolution, a suit 
for land. Ifit did, then this result would follow that, al- 
though all the members of a partnership were permanently 
resident in Caleutta, aud the chief busmess of the partnership 
was, at the time of suing, and always had been, conducted in 
Calcutta, a suit for an account and dissolution would not he 
here, if one asset of the partnership happened to be an imdigo 
factory or a tea garden in the Mofussil. Yet, inthe case sug- 
eosted, there can be no manner of doubt a suit could be 
entertained by the Court on its oviginal side; and such suits 
have, in fact, been repeatedly entertaimed.’” A suit to recover 
title-deeds, althonel it may involve a question of title, has 
been held not to be a suit to obtain possession of land, or to 
deal in any way with the land itself, within the meaning of 
the Charter.6 In Sreenath vo Cally Doss,” Pontifex, J., held, 
that a suit for the speeific performanee of a contract for the 
execution of a mortgage of certam unmovable property 
situate outside Caleutta was a suit for a rnght to or imterest 
in immovable property, aud therefore beyond the jurisdiction 
of the High Court. 

The Bombay High Court, dissenting from that decision, 
has taken a broader view aiid extended the jurisdiction of 
the High Court on its original side to all the sits relating 
to immovable property, to the cases in which the Tnglish 
Courts assume jurisdiction even when the immovable pro- 
perty is situate outside ingland, ‘Thus Sir Charles Sargent, 
C J., in the judgment of the Court in Holkar v. Dadabhai,’ 
said—‘* The present suit, whether it be regarded asa suit 
for specific performance or to entorce an equitable mortgage 
by deposit of title-deeds, is clearly one which a Court of 
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Equity in England would entertain,® and in which, as ap- 
pears from 2 Spence’s Equity Jurisprudence, p. 678, and 
Coote on Mortgages, vol 2, p. 992,° they would, if the land 
were in the colonies where it is the practice in mortgage 
suits to enforce the security by sale, makean order for sale, 
instead of one for foreclosure. The High Courts in India 
have all the powers of a Court of Equity in England for en- 
forcing their decrees 7 personam ;‘° and we think that, had it 
been intended to exclude suits in personam as well as suits 
in rem from the jurisdiction of the High Courts, the framers 
of the Letters Patent, who were presumably English law- 
yers, would have employed different language.’’* ‘There 
was a similar conflict of opinion as to the practice of the 
other Civil Courts. The Bombay High Court taking the 
same liberal view, held in Yenkoba v. Rambhaji,'' that a suit 
brought in the Mofussil Courts to recover mortgage-money 
by a sale of the mortgaged property was not for immovable 
property. Gibbs and Melvill, JJ., said in the case— * that 
a suit for land is a suit which asks for delivery of the land 
to the plaintiff ;” and observed that ‘the Court of Chancery, 
though it has no power directly to affect property situate 
out of the bounds of its jurisdiction, and will not thcrefore 
try the validity of a will of land inthe Colonies though 
made in England:'- nor entertain a bill of partition;'’ yet 
will order the sale of an estate in the Colonies, in order to 
realize a sum of money charged upon it.” "' 


The High Courts at Allahabad,'’ and Calcutta took a 
contrary view, In Ram Lall v. Chittro Coomaree,'" the major 
portion of the mortgaged premises was situate within the local 
jurisdiction of the Court, and yet the Calcutta High Court held, 
that it had no jurisdiction, on the ground that it being a suit 
to have certain lands declared liable for the satisfaction of 
the kistbundi executed by the defendants in favor of thie 
plaintiff, it was substantially a suit for an interest in land. 
The same was held in Leslie v. The Land Mortgage Dank of 

a The Caleuttta “High Court had alvo taken a similar view in an earlier case, in 
which it held that a suit for the specific performance of a contract. to sel] lands situate 


outside Calcutta was cognizable by the High Court on its original side;'7 but the decision 
was not followed there. 
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India,’ in which Markby, J., in delivering the judgment of 
the High Court said—‘* The pluint, so far as it asks for a sale 
of the mortgaged property in satisfaction of the mortgage-debt, 
is a ‘snit for land’ within the meaning of Sec. 5 of the Code 
of Civil Procedure which regulates the jurisdiction in this 
case. Mr. Branson contended that these words should be read 
as signifying those suits alone in which the land itself was sought 
directly to be recovered. It was admitted that a much wider 
construction had been put by Mr. Justice Macpherson upon 
the similar words of the Charter of the High Court; that 
learned Judge holding that a suit for foreclosure by the mort- 
gagee was, as such, a suit for land,’? and that a suit for 
redemption was so also,” but it was contended that thiese 
decisions were not correct. We see no reason to suppose this. 
They have never been questioned as far as we are aware, 
On the contrary, the uniform practice of this Court on its 
original sidle has been in accordance with them. They are 
also supported by the decision reported in LX Weekly Reporter 
178,”' where it was held that a suit brought to enforce a 
security against land was a suit for recovery of an interest in 
immovable property within the meaning of cl. 12 of Sec. 1 
of Act XIV of 1859. Upon the authority of these decisions, 
I hold that a snit for Jand includes any suit in which a decree 
is asked for, operating directly upon the land, and therefore 
includes any suit brought to enforce a security upon land.’ 
It was contended, however, that this was a suit neither for 
foreclosure nor redemption, nor in any way to enforce a security 
upon land, but simply for money to be recovered by the sale 
of the plaintiff's property through an attachment and sale in 
the usual way. ‘I'his, however, is not so. It is perfectly well 
established that a decree in a suit like the present in the 
Mofussil courts enables the plaintiff to sell the mortgaged pro- 
perty as tt stood at the iime of the mortgage, and clear of all 
subsequent incumbrances, and that such a sale completely bars 
redemption ; whereas, a suit brought simply on the provision 
to repay the loan will only enable the plaintiff to sell the in- 
terest which the defendant has at the time of execution.” 

6 Tho same has been held by the other High Courta also, e.g., in Chetté 


Gaundan v. Sundaram ;9* Agistna Row v. Muchapa.?® Raja Kundan v, Mattammat ;** 
and Avon) Rehary v. Bam Narain.*®§ 
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141. To avoid such conflicts in regard to the practice of 
the Mofussil Courts, the Civil Procedure 
Provisions as to the (Code of 1877, provided with some detail as 
local jurisdiction to the jurisdiction over local suits. It enacted 

the present Civil t} se foe ah ae 
Piscadars Code: at suits for the recovery or the partition 
or for the foreclosure or redemption of a 

mortgage of immovable property ;— 


(d) for the determination of any other right to or interest 
in immovable property ; 


(e) for compensation for wrong to immovable property ; 


(./) for the recovery of movable property actually under 
restraint or attachment; 
when the property should be situate in British India ; 

might be instituted in the Court within the local limits of 
whose jurisdiction the property, or any portion thereof, 
should be situate. This jurisdiction depending on the situs of 
the property in litigation is often designated territorial, as 
distinguished from personal which depends on the residence of 
the defendant or on the accrual of the cause of action. As 
to this last, the Code provided that suits to obtain relief res- 
pecting, or compensation for wrong to, immovable property 
held by or on behalf of the defendant might, when the relief 
sought could be entirely obtained through his personal obedience, 
be instituted in the Court within the local limits of whose 
jurisdiction he actually and voluntarily resided or carried on 
business or personally worked for gain. This continued also to 
be the forum for all transitory suits, alternatively with the place 
of the accrual of the cause of action, it being further provided 
in the Code of 1877, that if there are more than one defendant, 
and any of them does or do not at the time of the commence- 
ment of the suit actually and voluntarily reside or carry on 
business or personally work for gain, the Court will not have 
jurisdiction on that account, unless he or they acquiesce in it or 
the Court gives leave. As an illustration of the same 
general principle, it was distinctly provided by Sec. 
18 of the Code in regard to torts, that ‘in suits for compen- 
sation for wrong done to person or movable property, if the 
wrong was done within the local limits of the Juris- 
diction of one Court and the defendant resides, or carries 
on business, or personally works for gain, within the local limits 
of the jurisdiction of another Court, the plaintiff may at his 
option sue in either of the said Courts.” 


SUITS RELATING TO JMMOVABLE PROPERTY OUTHIDE BRITIBH INDIA. [8..142.. 


The same provisions were re-enacted without any 
modification in the Civil Procedure Code of 1882. In 1888, 
it has been further provided with regard to local suits that, 
“when it is alleged to be uncertain within the local 
limits of the jurisdiction of which of two or more courts, 
any immovable property is situate, any one of those may, if 
satisfied that there is ground for the alleged uncertainty, record 
a statement to that effect, and thereupon proceed to entertain 
and dispose of any suit relating to that property.”*” . . . So 
also with regard to transitory suits, it has been enacted in 1888, 
with a view to do away with the difficulty constantly arising in 
practice from the mure our less extensive sense in which the 
term cause of action has at different times been used and un- 
derstood, that in suits arising out of contract, the cause of 
action arises as well at the place where the contract was made, 
as where it was to be performed or where in performance of the 
contract any money to which the suit relates was expressly or 


impliedly payable.”” 


142. ‘The Statute Book of British India does not at 
Suits relating to immov- Present contain any provision with 
able property situate Tegard to suits reluting to immovable 
outside British India property situate outside British India. 
= Rama ei This is in accordance with the general 
India. ~~ —._-#Binciple of International Law, on 
account of which the courts in British 

India or any other country are not competent to take cog- 
nizance of suits for or relating to immovable property situate 
outside it. It isa first principle of International Law that 
the authority of the Government of a State and its courts 
extends to all the property in that State. As Mr. Freeman 
observes, ‘‘ All property within a State is subject to the juris- 
diction of its courts, and they have the right to adjudicate the 
title thereto, to enforce liens thereupon, and to subject it to 
the payment of the debts of its owners, whether residents or 
not.”*" «The State, through its tribunals, may subject pro- 
perty situated within its limits, owned by non-residents, to the 
payment of the demands of its own citizens against them, and 
the exercise of this jurisdiction in ne respect infringes upon the 
sovereignty of the State where the owners are domieiled. 
Kvery State owes protection to its own citizens, and, when 
non-residents deal with them, it is a legitimate and just 
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exercise of authority to hold and appropriate any property 
owned by such non-residents to satisfy the claims of its citizens, 
It isin virtue of the State’s jurisdiction over the property of 
the non-resident situated within its limits that its tribunals 
can inquire into that non-resident’s obligations to its own 
citizens, and the inquiry can then only be carried 
to the extent necessary to control the disposition of the pro. 
perty. If the non-residents have no property in the State, 
there is nothing upon which the tribunals can adjudicate.” It 
is manifestly convenient also that all the suits relating to such 
property, either as to its tenure or as to its transfer, or as to 
the liabilities in respect of it, should be tried in the country 
where the property is situate. The convenience is especially 
marked in the case of suits relating to immovable property, the 
situation of which is permanent and does not admit of change. 
There is therefore a general rule of International Law that * dis- 
putes as to realty wherever situate are to be determined by the 
lex loci rei sitae.”’ Socomprehensive is this rule, that where an 
act committed in Pennsylvania caused the diversion of water 
from a mill in Ohio, an action on the case for such injury was 
held to lie in Ohio.” “It is a natural conscquence of this, that 
all the nations assume jurisdiction ovcr absent defendants, 
whether subject or alien, in all or nearly all suits relating to 
property within the territory.” It was thus held in Rice, 
Stix and Co. v. JPeteet,” that a non-resident could 
be sued in the courts of Texas when he should have 
effects in the State, without bringing those effects before 
the court by attachment or some similar process, tu await 
final judgment. So also in Harris v. Palmore,”' it was held 
that a foreigner could be sued in the Courts of the State in 
which certain land was situate to compel a conveyance of title to 
the land for which the money had been paid and accepted ; and 
the Supreme Court said,—* It would be strange, indeed, if 
Georgia courts had no jurisdiction to settle title to her own 
lands, because somebody claiming title thereto resided without 
her limits . . . . The result would be, that though 
sovereign over all her territory, though in her be the eminent 
domain, though her grant be the origin of all title to her lands, 
she could not adjudicate that title, and quiet the possession 
thereof in case a foreigner claimed it, however unjustly, unless 
that foreigner submitted voluntarily to her jurisdiction of 
his case.” 


‘9 Thayer v. Brovks, @ Am. Dec. 474. a9 66 Tex. 568. | 41 76 Ga. 278. 
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On this principle, it is provided in England that the writ 
of summons may be allowed to be served outside the jurisdic- 
tion, when ‘‘the whole subject-matter of the action is land 
situate within the jurisdiction (with or without rents or profits) ; 
or any act, deed, will, contract, obligation, or liability 
affecting land or hereditaments situate within the jurisdiction, 
sought to be construed, rectified, set aside, or enforced in the 
action.” On that ground naturally, if a Court pronounce a 
judgment affecting land out of its jurisdiction, the Courts of the 
country where it is situated, and it is presumed also the Courts 
of any other country, are justified in refusing to be bound by 
it, or to recognize it.”” This proposition is, in fact, found in 
most of the Foreign Codes ; and the English courts constantly 
decline jurisdiction in suits relating to realty abroad, although 
the defendant be within the Jjurisdiction.°* The courts in 
British India also, have on that account been held not to have 
jurisdiction over a suit for immovable property situate in the 
family domains of the Maharajah of Benares.” However if 
jurisdiction over a suit relating to immovable property is duly 
acquired, it cannot be ousted if it becomes necessary for its de- 
cision, to adjudicate on questions relating to the mortgaged 
property held by the defendants beyond the jurisdiction, to the 
extent of it in their possession and to its profits in order to make 
up the amount of the entire mortgage;** nor need a court 
refuse to take cognizance of a suit for the partition of lands 
situate inside the jurisdiction of a court, because there are 
some other joint lands outside the jurisdiction, which the de- 
fendant contends should also be divided.*’ 


143. Even when there is no question of title, the English 
Courts decline to take Jurisdiction over actions 
English courts do for trespass to foreign lands. The lead- 
nottakecognizance ing decision on the point is that of Skinner 
of suits for torts to : nies A 
immovable pro- V+ fast /ndiaCo.,*" in which the Judges re- 
perty in Foreign ported to the House of Lords, ‘‘that the 
country. matters touching the taking away of the 
petitioner's ship and goods, and assaultiny 
of his person, notwithstanding the same were done beyond 
the seas, might be determined upon by His Majesty’s 
ordinary courts at Westminister; and as to the dispossessing 
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him of his house and island, that he was not relievable in any 
ordinary court of law.” Lord Mansfield attempted to abolish 
the distinction, and held, in two cases nisi prius, that an 
action for trespass to land in foreign country would lie in 
England, and referring to them pointed outin Mostyn vy, 
Fabrigas,” that the true distinction was between proceedings 
which arein rem, in which the effect of the judgment cannot be 
had, unless the thing lay within the reach of the court, and pro- 
ceedings against the person, where damages only are demanded. 
That suit was for a personal wrong, however, and on the autho- 
rity of Sktnner’s case, the contrary was held in Doulson v. Math- 
ews,” which, it has been held, both in England and America, 
over-ruled the opinion of Lord Mansfield. In Whittaker vy. 
For bes,” anaction for arrears of rent-charge for land in Australia 
was held by the Court of Common Pleas not to lie in England, 
on the ground that the obligation to pay the rent-charge did 
not arise from = privity of contract, but from privity of estate, 
aod the authorities showed that the venue in such a case was 
local,“ and the decision was affirmed on appeal.de™ 

The same distinction is observed in the United States also,” 
jurisdiction being coustautly declined there in sutts brought for 
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bb Jn this case, Lord Kenyon held, that an action for trespass for entering the plaintiff's 
dwelling-house at Canada and expelling him therefrom did not lie in England, Erskine 
moved to set. aside the uon-suil. on the ground that—* this was not an action to recover the 
land, but merely a personal action to recover damigss which was trausitory, and might be 
tried here.” Buller, J., said— It is now too late for us to inquive whether it were wise or 
politic to mike a distinction between transitory and local actions ; it is sufficient for the 
courts that the law has setded the distinction, and that anaction qacre cfaasun Fragit is 
local, We try actions here which are in their nature transitory, though arising out of a 
transaction abroad, but) uot such as are in ther nature local.” fin &Aillipsv. Byre,*) 
Willes, J.. said: * Our courts are said to be more open to admit actions founded upon foreign 
transactions than those of any other European country ; but theve are restrictions in 
respect of locality which exclude some foreign causs of action altogether, namely, those 
which would be local if they aruse in England, such as trespass to land ” 


be Lord Chancellor Cairns, in delivering the judgment, said: ‘* Such an action was a 
local action to be tried by a jury of thecountry where th: land was situate. The law in this 
respect is clearly shown 1n the cases of Pune ¥, Countess Of Leivaater,* and Tharary v. Plant. 
Since the statute abolishing real a:tions, the courts hive held that an action of d bt will lic 
for the arrears during the continuance of the rent-charze. Th: quistion is whother, with 
regard to such actions, the sam: law applies as was laid down in th: cise P have referred to 
with regard to actions of debtafterth: determination of th: rent-charg:. J do not think we 
can depart from a rule of Jaw which has been so long regard :d assettled by the authorities to 
which I have referred and which has never since been departed from. It was sugg sted by 
Mr. Willes that, though that might b: th: law with resard to c1s:s where the land was 
situated in England, when the land was out of Englivl th: sam: rul: would not apply. 
and the venue would cease to be local. Icannot finlany grount for such a proposition 
either in principle or on authority. Th? principle of the decisions st:ms to be, that when 
the venue is local, the cas: must b2 trind by a jury from th: plac: where the venu: is laid, 
and if n> such jury cin b: sunnoied, th: praspls woald ssom cqaully to show that the 

cannot be tried in Enzilan! ut all.” 
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trespass to land outside the State.” In Livingstone v. Jefferson," 
an action fur breaking and entering territory in one State, 
was tried in another State where the defendant was found. 
Marshall, C. J., said—‘‘If this distinction is established ; if 
judges have determined to carry their innovation on the old 
rule no further; if, under circumstances which have not changed 
they have determined this to be the limit of their fiction, for a 
long course of time, it would require a hardihood which, sitting 
in this place, I cannot venture on, to pass this limit. This 
distinction has been repeatedly taken in the books, and is recog- 
nized by the best elemeutary writers, especially by Blackstone, 
J., from whose authority no man will lightly dissent. He ex- 
pressly classes an action of trespass on lands with those actions 
which demand their possession, and which arelocal, and makes 
those actions only transitory that are brought on occurrences 
which might happen anywhere. From the cases that support 
this distinction, no exception, 1 believe, is to be found among 
those that have been decided in court on solemn argument.” 
In Companhia de Mocambique v. British South Africa 
Company,” Lord Esher, M. R., took the same view, but the 
decision of the majority of the court was in favor of the 
existence of the jurisdiction in such cases. Fry, L. J., and Lopes, 
L. J., whose opinion prevailed, relied mainly on the cases to 
which Lord Mansfield was a party, and pointed out that the 
decisions in Doulson v. Mathews, and in Livingstone v. 
Jefferson, proceeded merely on the technical difficulty caused 
by rules of venue, and that on geueral principles, Marshall, 
CO. J., was in favor of the existence of the jurisdiction, In his 
decisiun in the latter case he had said—“ It is admitted that, 
on a contract respecting lauds, an action is sustainable wherever 
the defendant may be found, yet in such a case every difficulty 
may occur that presents itself iu an action of trespass. An in- 
vestigation of title may become necessary, a question of boundary 
may arise, and a survey may be essential tothe full merits of the 
cause. Yet these difficulties have not prevailed against the 
jurisdiction of the Court. They are countervailed, and more than 
countervailed, by the opposing Consideration that, ifthe action 
be disallowed, the injured party may havea clear right without 
a remedy, in a case where a person who has done the wrong, 
and who ought to muke the compensation, is within the 
power of the Court. ‘hat this consideration should luse 
its influence where the action pursues a thing not in the reach 
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of the Court ia of inevitable necessity; but for the loss of its 
influence where the remedy is against the person, and is within 
the power of the Court, [ have not yet discerned a reason 

other than a technical one, which can satisfy my judgment.’ 
Fry, L. J., citing that said, —‘‘In entertaining actions for wrong 
to the person done abroad, the Courts may be called upon to 
enter upon inquiries with regard to foreign law which may 
he very difficult, and to express judgment on points in respect 
of which foreign nations may be highly sensitive. They may 
have to decide on the law relative to torts ; they may have to 
determine the rights of the ministers of the law, or of the ser- 
vants of the Crown. They need not then, one would think, be 
alarmed at having incidentally, and when needful, to ascertain 
the laws governing immovables in the foreign country. For 
these reasons | think that the abolition of local venue for the 
trial for every action has removed the = sole formal 
difficulty which stood in the way of trying an action for tres- 
pass to land abroad; that there is now nothing to withdraw 
this case from the general rule of international law, that the 
plaintiff shall seek reliefin the forwm of the defendant’s residence, 
and that the Court ought, therefore, to entertain jurisdiction 
in this case, so far as relates to the claim for damages for trespass 
to the land in the possession of the plaintiffs.” Lopes, LL. J., 
said—** All actions were originally local, and, whether they 
concerned movable or immovable property, were only triable in 
the locality in which they arose. If the cause of action aruse 
abroad, outside the boundary of any country, the Courts here 
could not entertain it, because no local venae could be assigned 
to it. With regard to causes of action which might arise any- 
where, this was found inconvenient; and the Courts, in order 
to relieve themselves, made a distiuction between transitory 
matters, which might happen anywhere, and local ones, such 
as trespass to realty, which could only happen in one particular 
place. In transitory matters the plainuff might Jay bis venue 
where he pleased, and the defendant was bourd to follow it, 
unless his defence consisted of some matter which in its natarc 
was local, With regard to transitory matters abroad the difh- 
culty was obviated by a fiction. The creation of a fiction 
however, could not give jurisdiction, unless jurisdiction had 
existed ; but the creation of a fiction could, as it did, remove 
the fetter imposed by the technical rule of local venue. The 
rule, however, with regard to local venue in respect to local mat- 
tera continued down to 1873, when local venues were abolished. 
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Trespass to land wasa local action, and no action in respect to 
land abroad could be tried in our Courts, before that date. I 
presume the same fiction might have been adopted with regard 
to local matters abroad as was adopted with regard to transitory 
matters abroad, provided the defendant was resident within 
the jurisdiction and the remedy was im personam. It was, 
however, not thought desirable to extend the fiction to 
matters lucal; the local venue with regard to inatters Jocal, no 
doubt, liad its advantages—it was convenient that the jurors 
summoned should have some knowledge of the docus in quo, 
it was convenient for the purpose of a view, and other reasons 
might be suggested which would account for the retention of 
the loca! venue when it had been relaxed in matters transitory. 
Although the defendant might be within the jurisdiction, 
and the remnedy sought against him have been a remedy in 
personam so long as the local venue existed, it was impossible 
for the Common Law Courts to entertain actions for trespass to 
lands abroad. I[ cannot doubt, however, that there was an 
inherent, dormant jurisdiction in our Courts, fettered and 
controlled only by the local venue, to try actions for trespass 
to Jands abroad. The non-requirement of local venue 
in matters transitory, coupled with the fiction, had 
liberated the jurisdiction, and enabled our Courts 
to try matters abroad not subject to local venue, where a suit- 
able remedy could he enforced against the person. Why 
should not the abolition of local venue have the same operation 
in matters local when the defendant is within the jurisdiction 
and the remedy—viz., recovery of damages—is entorceable 
against his person P Actions for assault and battery would 
lie, although committed abroad, and this, although the 
defendant may have justified by pleading a trespass on his 
land abroad by the plaintiff, and a removal of the plaintiff 
therefrom on that account. Why not actions for trespass to 
land abroad, now that the fetter of the local venue is removed ? 
They both sound in damages, and the remedy is enfurceable 
against the person. Why should there be jurisdiction in the 
one cave und not in the other? An action, again, for breach 
of contract in respect of land abroad would lie against a 
defendant resident within the jurisdiction, although ques- 
tions of the most intricate kind might incidentally arise 
with regard tu such land. Courts of Equity, unfettered 
by local venue, entertained suits affecting lands abroad. 
They decreed specific performunce of articles concerning bound- 
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aries abroad; thev foreclosed mortgages of land abroad ; they 
enforced trusts and relieved against fraud abroad. They seem 
only to have stayed their hands when they were unable 
to enforce the suitable remedy. So long as the relief sought 
was personal, they have unhesitatiagly interfered. How can 
this action of the Courts of Equity be explained, unless they 
possessed an inherent jurisdiction to entertain such matters, 
when they had power to enforce their decision against a person 
within the jurisdiction? In these circumstances, it is difficult 
to understand why an action for trespass to land will not lie. 
I believe the true principle to be, now that the fetter of lucal 
venue is removed, that the Courts of this realm have jurisdiction 
to try all causes of action arising abroad when the defendant 
is within the jurisdiction, and the Courts here can give effect 
to their jurisdiction by applying the suitable remedy; but that 
when they cannot apply the suitable remedy—e.g., in cject- 
ment, partition of Jand, and other such cases—they have no 
urisdiction because they are powerless to enforce a remedy. 
I find no case inconsistent with this view; many authoritative 
expressions in favor of it.” This decision of Fry, L.J., and 
Lopes, L. J., has been reversed, however, on appeal by the 
House of Lords,” it being finally settled by their Lordships, 
that the English Courts have no jurisdiction to entertain an 
action for trespass to foreign lands. Lord Herschell, L. C., 
in his judgment in the House of Lords observed with 
reference to the decisions to which Lord Mansfield 
was a party, that ‘it does not appear clear from the 
language used by Lord Mansfield that he would have 
regarded a trespass to land committed beyond the seas 
and outside the king’s dominions as within the cognizance 
of our Courts”; and added that ‘ the case of Doulson v. 
Mathews has ever since been regarded as law, and I do 
not think it has been considered as founded merely on the 
technical difficulty that in this country a local venue was 
requisite ina local action. ..... . The distinction 
between local and transitory actionsdepended on the nature 
of the matters involved and not on the place at which the 
trial had to take place. It was not called a local action be- 
cause the venue was local, or a transitory action because 
the venue might be laid in any county, but the venue 
was local or transitory, according as the action was local 
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or transitory. . . . . JI cannot but lay great stress 
upon the fact that whilst lawyers made an exception from 
the ordinary rule in the case of a local matter occurring 
outside the realm for which there was no proper place of 
trial in this country, and invented a fiction which enabled 
the courts to exercise jurisdiction, they did not make an 
exception whicre the cause of action wasa local matter 
arising abroad, and did not extend the fiction to such 
cases. The rule that in local actions the venue must be 
local did not, where the cause of action arose in this coun- 
try, touch the jurisdiction of the courts, but only deter- 
mined the particular manner in which the jurisdiction 
should be exercised ; but where the matter complained of 
was local und arose outside the realm, the refusal to ad- 
judicate upon it was in fact a refusal to exercise jurisdic- 
tion, and I cannot think that the courts would have 
failed to find a remedy if they had regarded the matter as 
one within their jurisdiction, and which it was proper for 
them to adjudicate upon. . . . . . It was admitted 
in the present case, on behalf of the respondents, that the 
Court could not make a declaration of title, or grant an 
injunction to restrain trespasses, the respondents having 
in relation to these matters abandoned their appeal in the 
Court below. But it is said that the Court may inquire 
into the title, and, ifthe plaintiffs and not the defendants 
are found to have the better title, may award damages for 
the trespass committed. 1 find it difficult to see why this 
distinction should) be drawn. It 18 said, because the 
Courts have no power to enforce their judgment by any 
dealing with the land itself, where it is outside their terri- 
torial jurisdiction, But if they can determine the title to 
it and compel the payment of damages founded upon such 
determination, why should they not equally proceed ze 
personam against a person who, in spite of that determina- 
tion, insists on disturbing one who has been found by the 
Court to be the owner of the property? . . . . . 
There appear to me, to be solid reasons why the Courts 
of this country should, in common with those of most 
other nations, have refused to adjudicate upon claims 
of title to foreign land in proceedings founded on 
an alleged invasion of the proprietary rights attached to 
it, and to award damages founded on that adjudication. 
The inconveniences which might arise from such a course 
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are obvious, and it is by no means clear to my mind that if 
the Courts were to exercise jurisdiction in such cases the 

ends of justice would in the long run, and looking at the 

matter broadly, be promoted. . . . It is quitetrue 

that in the exercise of the undoubted jurisdiction of the 

Courts it may become necessary incidentally to investigate 

and determine the title to foreign lands ; but it does not 

seem to mie to follow that because such a question may 
incidentally arise and fall to be adjudicated upon, the 
Courts possess, or that it is expedient that they should 
exercise, jurisdiction to try an action founded ona disputed 
claim oftitleto foreign lands. . . . Thedecisions of the 
Courts of Equity do not, to my mind, afford any substantial 
support tothe view that the ground upon which the Courts 
of Common Law abstained from exercising jurisdiction in 
relation to trespasses to real property abroad was only 
the technical difficulty of venue. . . . Therule (I of 
Order XXXVI) does not purport to touch the distinction 
between local and transitory actions—--between matters 
which have no necessary local connection, and those which 
are local in their nature. It deals only with the place of 
trial, and cnables actions, whatever their nature, to be tried 
in any county. But it is, in my opinion, a mere rule of 
procedure, and applies only to those cases in which the 
Courts at that time exercised jurisdiction. It has been 
more than once held that the rules under the Judicature 
Acts are rules of procedure only, and were not intended to 
affect, and did not affect, the rights of parties. Be 
I have come to the conclusion that the grounds upon which 
the Courts have hitherto refused to exercise jurisdiction in 
actions of trespass to lands situate abroad were substantial 
and not technical, and that the rules of procedure under 
the Judicature Acts have not conferred a jurisdiction 
which did not exist before.” . . . Lord Halsbury in 
his judgment said:—‘‘The authority of Lord Mansfield 
appears to meto prove tuo much. He appears to have 
surmounted the difficulty of local venue in a manner 
which is wholly irreconcilable with the argument so much 
pressed upon your Lordships, that the absence of pre- 
cedent in the present action is accounted for throughout 
all English legal history by the objection that the rule of 
local venue formed a bar to an action being brought. But 

it appears to have been omitted to be considered that Lord 


OO4  JUBIADICTION FOR PERSONAL ERLIEY BX CONTRACTU CONCEENING FOREIGN Lixpe. [§. 144. 


Mansfield decided in the plaintiff’s favor, and, so far as | 
can judge from the phrase used by his Lordship, ‘which in 
England would be local actions,’ he must have decided 
upon the ground that inasmuch as the action before 
himself was for trespass to realty abroad the action would 
not be limited by the rule of local actions in England. 
Whether the argument be good or bad, it certainly is 
not one which sustains the contention that it was the 
law of local venue which prevented such actions being 
tried in England.” 


144. But in England, Courts exercise jurisdiction over 
contracts made, and equities arising, between 
_ , Courts take persons within jurisdiction, respecting lands 
cognizance of suits | rae a Thi : bala 
for personal relief 19 4 Foreign country, ins was held in 
arising out of con. Cranstown v. Johnston,” in which Arden, 
tracts respecting M.R., said,—** It was not much litigated, 
Recs pre thatthe Courts of Equity here havean equal 
eee country, Tight to interfere with regard to Judgments 
or mortgages upon lands in a foreign coune 
try as upon lands here. Bills are often filed upon mortgages 
in the West Indies. The onlv distinction is, that this 
Court cannot act upon the land directly, but acts upon 
the conscience of the person living here. Those cases,*' 
clearly show, that, with regard to any contract made or equity 
between persons in this country respecting lands in a foreign 
country, particularly in the British Dominions, this Court will 
hold the same jurisdiction, as if they were situated in England. 
Lord TTardwicke lays down the same doctrine,’*” In Jackson 
v. Petrie, * Lord Chancellor Eldon observed that,—* there is 
no doubt of the jurisdiction upon contracts as to land in the 
West Indies, if the persons are here.” In Norris v. Chambres,”' 
Romilly, M. R., said, however that—* the carly cases cited 
establish that where a plaintiff in Eugland has an equitable 
money demand against the defendant also residing here, this 
demand will be enforced by the Court here, nut merely against 
the defendant personally, but if the circumstances of the 
contract or dealing between the parties justify it, by a declara- 
tion of a lien against the real property ofthe defendant vut 
of the jurisdiction of the Court, aud even in some cases by 


80 3 Vos. . 3 Atk. 
6. Archer c. Preston. I Vern. 75. $8 10 Ves 104 
e Musehamp, } Vern. se WL I. Cb 
1 Vern 418. 


8, 144, deena “Sy 
the appointment of a receiver. . . . There is always this 
difficulty that the declaration and decree of this Court may 
be a mere brutum fulmen, incapable of being practically 
enforced against the defendant. Sul if the plaintiff’ is entitled 
to it, the Court must give him the decree as he asks for it, and 
then leave him to make it available or not as he can in the 
foreign country. But in this case the facts either constitute 
a valid hypothecation of the defendant’s mine in Prussia in 
favor of the plaintiff, or they do not. If they do, it is in 
Prussia and by the Courts of law of that country that this 
hypothecation is to be enforced. If they do not, I cannot make 
a charge upon, or hypothecation of it. In the other cases, the 
equity between the parties was complete.” The general 
rules which we have been discussing,” savs Mr. Pigott,°* ‘are 
certainly antagonistic to any recognition being accorded to sucha 
judgment by foreign Courts.”’? Lord Selborne, C,, in Orr- Ewing 
v. Orr-Ewing,”” said—‘ The Courts of Equity in England are 
and always have been Courts of conscicnce operating in personam 
and not in rem, and in the exercise of this personal jurisdiction 
they have always been accustomed to compel the performance 
of contracts and trusts as to subjects which were not either 
locally or rateone domicillte within their jurisdiction.” 


The question was discussed at length in re- Hawthorne,’ 
in which a suit by B, who claimed to be the owner of a house 
in Saxony against A. who had sold it as his own, to account 
for the purchase-money was held not to lie im England where 
they both resided. Kay, J., said :—''l am not aware of any 
case where a contested claim, depending upon the title to im- 
movables in a foreign country strictly called, being po part 
of the British Dominions or possessions, bas been allowed to be 
litigated inthis country, simply because the plaintiffand defend- 
ant happened to be here.” Lord Mansfield, in Aostyn v. 
Fabrigas,*® distinguished such # case from those in’ which 
actions might be brought here. He said—‘ So if an action were 
brought relative to an estate in a foreign country, where the 
question Was a matter of title only, and not of damages, there 
might be a solid distinction of locality. The cases cited in the 
argument were such as the enforcement in England of an equit- 
able mortgage made in England concerning Scotch land, where 
the Court gave relief, treating the remedy «s in the nature of 
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specific performance, when the Court acts in personam.”’ There 
is no doubt of the jurisdiction in such a case, and the Courts 
will even foreclose an English mortgage of foreign land ;® 
the foreclosure decree being, as. Vice-Chancellor Bacon 
pointed out in Paget v. Ede,”’ merely an extinction of the right 
to redeem, as was said also by Lord Cranworth in Colyer v. 
Finch. In Norris v. Chambres,’ Lord Romilly distinguished 
the case of a foreign mortgage of foreign land where no relief 
by foreclosure would be given by the English Courts. There 
is a class of cases, in which jurisdiction as to landsin the Colonies 
has been maintained on the ground of fraud, like Cranstown 
v. Johnston."' Perhaps the decision that goes furthest in the 
plaintiff’s favor is the recent case of Jn re Orr Ewing.® 
There, a legatee under a Scotch will or trust deed was 
allowed to maintain an action for administration against the 
executors who had proved in England, three of whom were in 
this country and theothers had been served in Scotland, without 
objection, ‘“he usual administration order was made though 
there were no assetsin England, but the late Master of Rolls 
and Lord Justice Cotton, pointed out that the plaintiff’s claim 
was undisputed, and the Master of Rolls repudiated the notion 
that Scotland was a foreign country for the purpose of such a 
question of jurisdiction. According to Ennohin v. Wylie,” if 
the claim had been contested and had involved a disputed 
question of the construction of a Scotch will, it may bedoubted 
if a decree could properly have been made. But the case is 
infinitely stronger where the contested claim is based upon 
the right to land, where that land is situate, not in Scotland 
but in Dresden, where the question whether the plaintiff has 
any Claim or not, must be determined by the law of Saxony 
as toimmovables. In my opinion, the Courts of Civil Judica- 
ture in England have no authority to determine in such a case 
as this whether or not the plaintuft’s claim is well founded.” 
Mr. Hawes observes that—‘' the doctrine of the English Courts 
of Chancery seems to be carried to the extent that if it has 
authority to act upon the person of a defendant, it may indi- 
rectly act upon his real property situated in a foreign country, 
and may compel him to give effect to its decree respecting such 
property, whether it goes to the entire disposition of it, or to 
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affect it with liens. ‘The Court uot having power to act upon 
the property, acts upon the conscience of the person living 
within the jurisdiction. With regard to any contract made, 
or equity existing between citizens relating to lands situated in 
a foreign country, particularly in defendant’s possession, the 
Court will exercise the same jurisdiction as if the property 
were situated in England. A Court of Chancery having juris- 
diction over the persou, may, by injunction, restrain him from 
prosecuting suits in thesame or a Foreign State, upon a proper 
case being made, the Court acting upon the clear authority 
vested in it, to restrain him from doing acts which would work 
wrong and injury to others, and therefore contrary to equity 
and yood conscience, and not upon any claim of right to 
interfere with or control the course of proceedings in other 
tribunals.” 


The same rule has been recognized and acted upon by 
the American Courts of Equity also."’ Thus it has often 
been held there that a covenant of seisin being a personal 
covenant, as to such a covenant, a deed may be reformed 
by suit brought in the State where the person resides, although 
the land upon which the deed operates is situate in another 
State.” But even there, it is admitted that a Foreign 
Gourt cannot by its Judgment pass the title to land situate 
In another country, nor bind such land by a judgment 
that, in default of the defendant’s conveying it, it shall 
be conveyed by deed of its own officers to the plaintiff.° 
In Davis v. Headley,” Chancellor Zabriskie said, that—~ 
it was a well-settled principle of law in the decisions of England 
and of the United States, and acquiesced in by the jurists of 
all civilized nations, that immovable property is exclusively 
subject to the laws and jurisdiction of the Court of the State or 
nation in which it is located, and that no other laws or Courts 
could affect it, and that he could “find no case in whicha statute, 
judgment, or proceeding in one country has been held to affect 
such property in another country, or beyond the jurisdiction 
of the Sovereign or Court making the statute or decree.” In 
Watkins v. Holnan,? McLean, J., in delivering the judgment of 
the United States Supreme Court said :—‘** A Court of Chancery, 
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acting 7m personam, may well decree the conveyance of land 
in any other State, and may enforce their decree by process 
against the defendant. Bat neither the decree itself, nor 
any conveyance under it, except by the person in whom 
the title is vested, can operate beyond the jurisdiction of 
the court.” In [ooth v. Clark,’ the same court observed 
that a receiver, appointed ander a creditor’s bill, ‘has no 
extra-territurial power of official action; uone which the 
Court appointing him can coufer, with authority to enable 
him to go into a forcign jurisdiction to take possession of the 
debtor's property.” 


In Farmers’ Loan and Trust Co. v. Postal Telegraph 
Co.,"* proceedings to foreclose a mortgage of land in the Courts 
of another State were held to be void; Carpenter, J., saying :— 
‘¢Weare aware of no case that has gone so far as to recognize the 
validity of a deed given by a referee or other officer of Court by 
authority of law in another jurisdiction. The rule seems to be 
that the Courts of each State have exclusive jurisdiction to 
settle the title to lauds within its own limits.” In Wimer v. 
Wimer,’* it has been held by Virginia Supreme Court that the 
Courts of one State have no jurisdiction to decree a partition of 
land in another State, as ‘the right to transfer, partition, and 
change real estate belongs exclusively to the State within whose 
territory it is situate,” and “¢in order to make a partition, the 
Court must invade by its officers the soil of another State, and 
divide up and allot its lands to suit the views of a foreign juris- 
diction.” Hinton, J., in delivering the judgment of the Court 
said :—‘*Such,” says Chief Justice Parker, in Blanchard vy. 
Russell,*> ‘is the necessary result of the independence of distinet 
sovercicnties, and it isabsolutely incompatible with the equality 
and exclusiveness of the sovereignty of different States or nations 
that any onc nation should be at liberty to exercise dominion 
over property within the territory of'another State. But whilst 
this is true, itis undoubtedly well settled that in cases of fraud, 
trust, or contract, Courts of Equity will, whenever jurisdiction 
over the purties has been acquired, administer full relief, without 
regard to the nature or situation of the property in which the 
controversy had its origin, and even where the relief sought con- 
sists inadecree for the conveyance of property which lies beyond 
the control of the Court, provided it can be reached by the exer- 
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cise of its powers over the person, and the relief asked is of such 
a nature as the Courtis capable of administering.’ Penn v. 
Lord Baltimore ;"° Farley v. Shippen, Dickinson v. Hoomes,"® 
Barger v. Buckland,” Potndeater v. Rurwell.’ But even as 
to these cases it must be borne in mind that the decrees of the 
Foreign Court do not directly affect the land, but operate upon 
the person of the defendant, and compel him to execute the 
conveyance, and it is the conveyance which, has the effect, 
and not the decree.”’ Hf, however, the relief asked cannot 
be administered by a dectee tm personam, without going 
further and acting upon the land, the court will refuse 
to entertain the bill. As this court said in a case which has 
been often quoted : ‘* The distinction 1s clearly this, that where 
the decree is to affect the lands directly, as in the case of a 
suit brought at this court, to divide lands in another State, 
there the court would not have jurisdiction, because the 
process could not be effectual, 2... . But where the 
decree is to affect only the persons of the defendant, in order to 
a complete execution of it, if the plaintiff sueceed, 2... 
itis clearly held to be the settled Jaw of the court. that 
jurisdiction thereof may be entertained.” ~ 


In Lindley v. O' feilly,’’ Depue J.,—said: * Ever since 
Penny. Lord Baltimore,’ it has been established law that in 
cases of contract, trust, or fraud, the Mqyuity Courts of ono 
State or country baving jurisdiction of the parties are 
competent to entertain ao suit for specific performance, or 
to establish a trust, or fora conveyance, although the con- 
tract, trust, or fraudulent tithe pertains to lands in’ another 
State or country. The principle upon which this jurisdiction 
rests is, that Chancery, acting a personam, and not im rem, 
holds the conscience of the parties bound without regard to the 
situs of the property. [tis a jurisdiction which arises when a 
special equity can be shown which forms a ground for 
compelling a party to convey or release, or fur restraining him 
from asserting a titleor right in lands so situated, and is strictly 
limited to those cases in which the relief decreed can be 
obtained through the party’s personal obedience. [tit went 
beyond that, the assumption of jurisdiction would not only be 
presumptuous, but incflectual. The decree in a suit of this 
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aspect imposes a mere personal obligation, enforceable by 
injunction, attachment, or like process, against the person, and 
cannot operate er proprio vigore upon lands in another juris- 
diction to create, transfer, or vest atitle.” Under the provisions 
of the Civil Procedure Code, however, the Courts in India 
will not have jurisdiction in regard to any suits for relief res- 

ting immovable property outside British India, held by or 
on behalf of a defendant resident in British India, even when 
that relief can be obtained entirely through his personal 
obedience, und there is no dispute as to the title to that property. 


145. Under the fuller and more precise language of Sec. 
16 of the Civil Procedure Code, there can 
ae a ee hardly be any difference as to the character 
property situate Of the local suits to which the principle of 
outside the local territorial jurisdiction must be held to 
jurisdiction of the apply, Even the Bombay High Court has, 
pent: declining to follow the principle of its deci- 
sion in Yenkoba v. Rambhaj?,"’ held recently in Vithalrao v. 
Vaghojt,” that a suit to recover the amount of a mortgage. 
debt from the mortgaged property fell within the description 
of suits enumerated in Sec. 16, and ‘can be instituted only in 
the Court within the local limits of whose jurisdiction the 
property is situate. Iu /’rem Chand v. Mokhoda Debt,® a 
decree was passed for the sale of the mortgaged property situate 
outside the Court's Jurisdiction, in case of default of the payment 
of the mortgage-amount within a certain time, and the judg- 
ment-debtor objected to the validity of the sale as being beyond 
the jurisdiction of the Court. A Full Bench of the Calcutta 
High Court held the sale to be invalid, Sir Comer Petheram, 
observing in the judgment of the Full Bench, that—* the 
Courts in this country have no power to determine any right 
or interest inimmovable property Iving wholly outside their 
local jurisdiction." 


A suit to follow the purchase-money of land taken up 
under the Land Acquisition Act, over which the plaintiff had 
a mortgage-lien, is not asuit for right to or interest in immova- 
ble property.”” In Crisp v. Watson,”’ the plaintiff sued in 
the Court of the Recorder of Rangoon to recover damages for 
trespass on land in his own possession, and at the same time 
asked for an injunction for restraining the defendant from fur- 
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ther acts of trespass. The land was situate outside the local 
limits of the Court’s jurisdiction, but the Recorder decided in 
favor of his jurisdiction over the suit on the ground that the relief 
sought in it could be obtained entirely through the defendant's 
obedience. The Calcutta High Court, however, reversed 
that decision, as the plaintiff alleged the property to be in his 
possession, and it could not, therefore, be considered to be 
held by the defendant, and Sir William Comer Petheram, in 
delivering the judgment of the High (ourt farther said, that 
a claim for damages could not be said “to bea claim which can 
be entirely obtained through the personal obedience of the 
defendant, even though it may be joined with a claim for an 
injunction.” 


146. The principle applicable to the jurisdiction of suits 
for or relating to immovable property has 
Determination of been held tn some cases to apply to movable 
jurisdiction over yronerty also. In Carr vy, Lewis Coal Co,” 
movable property 
he ae hae Sherwood, J., : sald,—‘ It is needless to say 
that in order dircetly to subject. particular 
property to the Judgment or decree of any Court, the suit 
brought for that purpose must. be brought where the thing is.’ 
The Indian Civil Procedure Code has recognized that principle 
only in regard to suits ‘‘for the recovery of movable property 
actually under distraint or attachment,” probably as in that 
case the siéus of the movable property is fixed, and cannot be 
altered by any person at his pleasure. [nother cases on account 
of the ease and frequency with which movable property can 
be moved from place to place, its situs has not been adopted to 
determine the forum of suits relating to that sort of property. 
“It is a clear proposition” said Lord Lot iwhboroueh, in one of 
his most elaborate judgments, ‘not only of the law of England 
but of every country in the world where law has the semblance 
of science, that personal property has no locality.” ‘The 
meaning of that is,”’ as pointed out in Story’s Conflict of Laws, 
‘not that personal property has no visible locality, but that it 
ix subject to that law which governs the per-on of the owner. 
If the law vei site were generally to prevail in regard to mova- 
bles, it would be utterly impossible for the owner in) many 
cases to know in what manner to dispose of them during his 
life, or to distribute them at his death, not only froim 
the uncertainty of their situation in the transit to and 
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from different places, but from the impracticability of knowing 
the law of transfer tnler vivos, or of testamentary dispositions 
and successions in the different countries in which they 
might happen to be.” Quoting this with approval in Com- 
panhia de Mocambique v. British South Africa Company,” 
Lord Esher, M. R., said—* These are the reasons for the 
general consent as to personal property that it follows the per- 
son, and it is the general consent which gives the general juris- 
dicton.” Jurisdiction over non-resident foreigners is generally 
deemed to exist in regard to the movable property within juris- 
diction. In Quarl v. Abbett,’ the Indiana Supreme Court 
said: — It is a general principle that the process of the Courts 
may reach and seize property within its jurisdiction. A man 
who brings property within the territorial jurisdiction of a 
State subjects it to the laws of that State. ‘Ifa foreigner or 
citizen of another State,’ says an able Court, ‘send his property 
within a jurisdiction different from that where he resides, 
he impliedly submits it to the rules and regulations in 
force in the country where he places it. What the law 
protects it has the right to regulates” This jurisdiction 
in fact appears to be hardly ever disputed, and) scveral cases In 
support of it will be cited in Sec. 160. The jurisdiction used 
to be assumed in England also, and has uever been repue 
diated, though the Rules framed under the Supreme Judica- 
ture Act do not expressly provide for the service of the writ 
of a summons outside the Jurisdietion, except when the claim 
is for stock or other personal property, and allow it to be so 
served outside the jurisdiction only, if ‘the achon is for. the 
administration of the personal estate of any deceased person, 
who at the time of his death was donuciled within the jurisdie- 
tion, or for the execution (as to property situate within’ the 
jurisdiction) of the trusts of any written: instrument, of which 
the person to be served is a trustee, which ought to be executed 
according to the doctrine of the law of England.” 


147. In transitory suits the jurisdiction has, as observed 
s ] b ] 
5 Sd above, been assigned, generally speaking 
Juridiction at the iy the Courts of the place where the cause 
place of accrual ot one : 

euaelot eeu: of action should have arisen or the defend- 

ant should be residing. The exact signi- 
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counection with questions of jurisdiction need not be discussed 
here, as the Lxplanation introduced in 1888, has expressly 
declared it to include the making of the contract as well as its 
breach, ithe explanation as well as the rule, constituting 
merely the Municipal law of British India, refers only to the 
jurisdiction possessed by the Courts in British India. They can 
have noapplication to suits not coguizable by all andeach of the 
said Courts on account of the general principles of International 
Law. The entire rule will thus be construed subject to those 
principles, which must be explained here briefly, especially as 
the Courts of other countries do not treat as valid judgments 
passed by a Court having jurisdiction only with reference to 
the particular law of British India. 


As to suits on torts, it is generally agreed upon that they 
may be brought at. the wrong-doer’s domicile or at the place 
where the tort is committed. The latter form was known 
among Romans as forum delrcte, and even Savieny admits that 
it arises from the commission of the delet itself, even at an 
accidental and temporary residence, that no other extrinsic cir- 
cumstances were necessary for it, and that it did not arise by a 
presumptive voluntary jurisdiction.”" There Is a general un- 
animity also as to the existence for suits on contracts, of a 
forum contractus, which was recognized even by the Romans as 
an alternative for forum domecilti, 


148. Unfortunately jurists are not agreed as to what 
forum contractus was. On the authori- 
ty of atext of Ulpian and of certain other 
texts, forum contractus was held to be 
identical with the place where the contract was entered into 
and executed. ‘This view was adopted by a number of jurists, 
and acted upon in several countries. It was dissented from 
also by some jurists, and by none with greater force than by 
Savigny, who contended for another coustruction of Ulpian’s text. 
He speaks of the place of the origin of the obligation as ‘ acci- 
dental, transitory, furcign to the substance of the obligation 
and to its further development and efficacy ;’’ and contends 
that the place of the fulfilment of the obligation is its essence, 
that it is always determined by the direct intention of the 
parties, that it is always the place of fulfilment that determines 
the jurisdiction, either that expressly fixed or that which 
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depends ona tacit expectation; and that in both these cases 
a voluntary submission of the defendant to this jurisdiction 
is assumed, unless an express declaration to the contrary 
excludes it.” The controversy as to the construction of 
Olpian’s text is not of practical importance now, because, as 
pointed vut by Mr. Justice Markby in Cropee Kisto Gossamee v. 
Nilcomul,”” * kven in countries which have avowed!v adopted 
the Roman Law as the basis of their system, the principle is 
firmly established that a contract may generally be enforced at 
the place where it was entered into. This is the law of Prussia, 
of Bavaria, of Hanover, aud, | believe, of other German States. 
» 6 « « « The law of Ltaly is precisely to the same effect 
Even in France where jurisdiction has been made to depend 
chiefly on domicile, the exception is allowed that, in matters of 
commerce, the suit may be brought where the promise is made, 
and the goods are delivered, although this may not be the 
place where the money is to be paid. The English law on the 
question of jurisdiction in cases of contract is the very reverse 
of the French, allowing a defendant to be sued anywhere, 
if he can only be brought into Court.” 


Under the Common Law Procedure Act 1852, the writ 
for the defendant ina suit on a contract could be served out 
of the jurisdiction ‘ either where the cause of action arose 
within the jurisdiction, or where the cause of action was in 
respect of the breach of a contract made within the jurisdic- 
tion.’ The Courts could not agree as to the exact signif- 
cation of the expression ‘cause of action.’ The Court of 
Exchequer held in’ Stchel v. Borch, that the cause of action 
meant the whole cause, and that the English Courts would 
have no jurisdiction where the contract. was made abroad, and 
the breach occurred in England. The Queen’s Bench took a 
similar view in Allhusen v. Malgareso,” but the Court of Com- 
mon Pleas in Jackson v. Spittall, held the contrary on the 
ground that the cause of action referred only to the act which 

ives the plaintiff? his cause of complaint ; and in Vaughan v. 
Veldon,."™ on a concurrence of all the Judges, the latter view 
was adopted as the correct law. The same view has since been 
adopted by the English Legislature, and Order XI, Rule 1, 
framed under the Supreme Judicature Act, provides that the 
writ of summons may be permitted to be served outside the 
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jarisdiction, when ‘‘the action is founded on any breach cr 
alleged breach within the jurisdiction of any contract wher- 
ever made, which, according to the terms thereof,’ ought to 
be performed within the jurisdiction, unless the defendant is 
domiciled or ordinarily resident in Scotland or Ireland. 
It has been repeatedly held with reference to this very rule also, 
that it cannot be said of any contraet that may be performed 
outside England also, that it ought to be performed in England. 
In Bell v. Antwerp London and Brazil Line,’ Lord Esher. 
M. R., said :—‘* Where a contract is one which may be per- 
formed in or out of the jurisdiction, as the case may be, I do 
not see how it can be a contract which, according to is terms, 
ought to be performed within any more than without the 
jurisdiction.’ This observation was cited with approval and 
followed in Zhe ider.” Lord Justice Lindley further 
observed as to the rule in Rein v. Stein’, that it is not “ the 
whole of the contract that has to be performed within the 
jurisdiction. It is sufficient if some part of it is to be per- 
formed within the jurisdiction, and if there is a breach of that 
part of it within the jurisdiction.” 


In this country also, the place of the mere centering into 
an obligation was not. generally considered sufficient. to give 
jurisdiction. Mr. Justice Holloway in delivering the judement 
of the Madras High Court in Mathappa Chettt v. Chellappa 
Chetti,* said—‘ Despite numberless exceptions which really 
destroy the rule, it is still thought that. the general rule is 
wherever a contract is executed there is a competent. forum,” 
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e The expression saccording to the terms thereof’ recerved aorather liberal inter- 
pretation in Reynolds y, Coleman,> Lord Justice Cotton, observing that those words 
mean that you must look at the time when the contract was made, and then determine 
whether. having regard tothe terms the contract was one whieh ought tobe performed 
within the jorisdietion. and deo not mean that there must be an CXprens provision that 
the contract ws tu be performed within the jurmdiction, In Brazd v. A alwerp, Joondon 
and Brazil Line. Lord Justice Ray, inewdentally observed that. --" the expression would, 
promé facie, mean according tothe written terms; but in Reynolds v, Coleman, Cotton, 
L. J., poimted out, aud | enurely agree with him, that i construing any contract 
regard must be had nut only to the words of it, but also to the surrounding circum. 
stances under which it was made, and it ik pommble that, though it may not be stated 
so terms where the contract isto be performed, yet from the words, taken in connection 
with the surroundiny circumstances as strong an indication may be formed as to the 
place where it in to be performed as if it had been stated in express terms, In dein vy. 
Stein, Lord Justice Bay Jooked to the circumstances ¢xisting at) the time oof the 
contract, to ascertain where the contract was to be performed, though he observed that 
only thse circumstances could be Jouked to. In The fader. Lord Justice Lindley, 
after referring to the above decisions said. that the expression “means more than aceord- 
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The doctrine of Bar, following Molincous and Thol, that 
the domicile of the debtor (in its wide sense) is generally to 
give the law of the obligation seems best founded both on the 
nature of the relation and on convenience. The place of 
arising of the obligation must be abandoned, as ifnot, two sub- 
jects by resorting to a foreign country could evade the law of 
their own country, and a contract made on a journey would 
subject the makers to a law which probably neither of them 
knows. Savigny’s assault upon this rule is quite decisive. 
His own rule, the place of fulfilment, although very often 
giving the true solution, cannot be treated as a principle." 
The true doctrine is that the law should be that of the debtor 
(in the wider sense). There may, however, be a forum at a 
place other than the seat of the local law by the second rule 
which governs jurisdiction, ‘To Courts of the State according 
to whose laws an obligatory contract is to be determined in so 
far as the debtor personally resides therein, or possesses an ap- 
preciable amount of property therein as to all claims out of that 
obligation.’ Residence, as the passage of Ulpian shows, does 
not mean a casual passage through, ora momentary presence 
in a State, but something much more permanent, although not. 
sufficient to amount to domicilium. In Schibsby v. Westenholz, 
Blackburn, J., said ‘that the question had not been determined 
whether the English Court) would hold that the French Court 
had jurisdiction if the contract had been executed within its 
local limits, but expressed an opinion that it probably would, 
It is manifest that the great Roman lawyer and all foreign 
jurists would hold the contrary, and as it seems to us on the 
soundest. principles. There is no ground or principle that a 
fact eo absolutely unimportant should vest a Court with juris- 
diction over a man, because in consequence of the widespread 
relations of commerce he contracts within its jurisdiction an 
oblization which he can only fulfil at the place of lis domicile.’ 
In Bikrama Singh vy. Bir Singh,’ the suit was brought on a 
judgment of a Court of Faridkote State, and the defendant 
was not a subject of that State; he resided there for some years 
as an officer in the service of the State, but had quitted the 
State some years before the commencemeut of the suit and had 
not returned, and did not intend to return to the State. His 
service in the State involved the receipt and custody of monies 
of the State, to be accounted for by him to the State, and the 
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original action brought against him was brought to recover 
monies alleged not to have been duly accounted for, and to have 
been misappropriated by him in the State during his service, 
Plowden, J., said—“It appears to be an open question under 
the English law whether, under the circumstances stated, a 
Foreign Court would have jurisdiction. . . . . . 

It is certain that whenever a question arises of enforcing the 
obligations arising out of a contract, the law to be applied is the 
lex loci contractus, and this furnishes a strong argument. in favor 
of the binding effect of the judgment of «tribunal loci contractus 
over an absent foreigner who had contracted while resident in the 
country where such tribunal is situate. . 

A State assuming to exercise jurisdiction over an iheunt foroigner 
In respect of an obligation arising out of a contract made by the 
foreigner while resident in the State and to be fulfilled there, is 
not acting in contravention of the veneral practice or the princi- 
ples of International Law, so that ‘ite judgement should not be 
binding merely on the ground of the absence of the defendant. 
He (the defendant) relies upon decisions at VII] M. H. C., 
page 14; 1. L. R., IL Madras, page 400, and page407. None 
of these cases is in point. The case at I. L. R., 1 Madras, page 
197, is more in his favor, though not quite in point. The point 
in that case was whether the execution of a Bill in a foreign 
State where the debtor was neither domiciled, resident, nor 
possessed property gave Jurisdiction to the Foreign Court in an 
action on the bill, The Court held that it did not. The 
case is distinguishable from the present in which, according 
to the view above taken, the obligation was not only 
contracted, but was to be fulfilled in the VFaridkot State. 
In the Madras case, ‘the defendant had only contracted 
within the jurisdiction au obligation which he can only 
fulfil at the place of his domicile.’ I may mention here that 
in this case and the two cases in I. L. R., II Madras, the 
soundness of the principles enunciated by Lord Blackburn in 
Godard v. Gray, and Schibsby v. Westenholz, was recognized 
and affirmed.” 


149. Forwm Domicilit was the primary Forum for all 
transitory suits, and it retains its import- 

Signifieation of the ance unimpaired even now for the deter- 
words 0 dwell and mination of jurisdiction as between dif- 
penis ferent countries. Inthe municipal law 
of British India, dwelling tovk its place, and now mere 
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residence often determines the jurisdiction of Courte. There 
has been a great conflict of opinion as to the exact character 
of the defendant’s dwelling and residence required to con- 
fer jurisdiction on the Courts under the Presidency High 
Court’s Charters and the Civil Procedure Code. Residence 
was taken by Parke, B.. in Lamb v. Smith,’’ to mean ‘a 
domicile or home.’ ** In legal phraseology,” said Bradlev, J., 
in DeMeli v. DeMelz,'' ‘residence is synonymous with inha- 
bitancy or domicile.”” The same view of the signification of the 
word has been taken in Langdon v. Doud,'’ and in People 
v. Platt.°. The word residence is also often used and understood 
as synonymous with dwelling, which itself is a word that 
admits of a variety of significations, and that was used to 
mark off jurisdiction not only in the County Court Acts in 
England, but also in the Cisil Procedure Code of 1859, the 
Mofussil Small Cause Court Act of 1865, the Presi- 
dency Small Cause Court) Act and other enactments. 
Even Spankie and Oldfield, JJ., observed in Fatima v. Sakina," 
that the word ‘dwelling or residence are synonymous with 
domicile or home, and mean that place where a perscn has his 
fixed permanent home, to which, whenever he is absent, he has 
the intention of returning.” [Tu Vahomed Shuffli v. Laldix,'" 
Sir Charles Sargent, said, that the words dwell and reside 
appeared to express the same idea; and that neither expression 
implied a permanent state of things, This was cited) with 
approval in Croseamt v. Govardhantal,'” in which Farran, J., said 
—* To dwell is to reside, The decisions which have been 
arrived at in affixing a meaning to the one word would bea 
safe guide in determining the meaning to be attached to the 
other.” Ay tothe usual signification of the word dwelling, 
the result of the decisions appears to be that wheresoever and 
for huwsoever long a period a man may reside, he will be con- 
silered to dwell where his family or servants reside, provided 
he has even an indefinitely remote intention of returning 
there, and that. such intention, in the absence of special cireum- 
stunces, will be presumed.” The last. two cases cited are 
also an authority. for the proposition that a man may 
have more than one dwelling at the same time, as where 
his wives or servants occupy both the houses, he himself 
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occupying sometimes the one and sometimes the other, and 
having during his period of absence from each house an inten- 
tion of returning there. The same appears to have beeu held in 
(fosvamt v, Govardhanlal,”' and was taken as settled in a number 
of cases by the Huglish Courts.”* 


It was generally agreed upon, however, even under the 
Civil Procedure Code of 1859, that whilea man has a permanent 
dwelling at a place, he cannot be held to dwell ata place where he 
has lodged for a temporary purpose.” Thusin Emritloll v. Kidd,” 
a person having a permanent. residence at Dinapore, went. to Cal- 
cutta and resided there temporarily for the purpose of currying 
on a suit, and he was held not to dwell at Calcutta; it being 
observed by the High Court, that the Charter was only meant to 
give jurisdiction where it attaches on the score of residence, when 
that residence is substantially the ordinary residence or d welling 
of the defendant. In Madho Doss v. Sita Ram,” it was held 
that, to dwell in a place was to have one’s permanent abode there. 
In Kissun Sing v. Sturt,’ the defendant was an officer attached 
toa Regiment stationed at Vellore, and without keeping any house 
there he went on medical leave to Madras and resided there 
ina house he took on rent; and Holloway and Innes, JJ., 
said that the temporary character of the defendant’s absence 
from the headquarters of his regiment and animus revertendi 
shown by the actual return thither, were very cogent evidence 
from which the Judge might conclude that to be the place at 
which the defendant dwelt. In Saminatha v, Varisai 
Mahomed,” a person who resided at Coimbatore, but had 
cultivation within the jurisdiction of the Court at Ootacamund 
and who came there to answer another demand against him was 
held not to dwell there. Scotland, C. J., and Holloway, J., 
said that “in Kerr v. Haynes,*’ a person who had a place 
of business in London and resorted to it, Sometimes twice some- 
times four times a week, but whose family and servants and 
fixed residence were at Margate, was held to dwell at 
Margate and not in London. There are many other cases, 
which are all collected in Adams v. G. Weel. R. Co.,”’ 
and which show that mere casual presence or even resi- 
dence for a temporary purpose within the Jurisdiction, 
without the intention of remaining is not dwelling within the 
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meaning of the Small Cause Court Act.”* In Kavasy 
Framji v. Wallace,*’ an Officer in the Bombay Staff Corps, 
holding an appointment in Scinde. and residing at Sakkhar, 
came to Bombay for a few days, and stayed there for about 
ten days ina friend’s house, and Arnould, J., held that he 
could not be said to dwell in Bombay. In Gosvamt v. 
Govardhanlal,”’ Farran, J., said, —“ There is, so far as I am 
aware, no decision of the Courts in India which supports the 
contention of Mr, Inverarity, that staying in a place with a 
definite object or fixed purpose (in the case of a man who has a 
bond-fide and permanent. abode elsewhere) for a short and limited 
period constitutes a dwelling in such place within the meaning of 
the Letters Patent. The decisions. so far as they go, rather 
lead to the opposite conclusion. He relies, however, upon 
English authorities more or less analogous. . . . I have 
referred to all the cases cited before me, and also to the cases of 
Marsh v. Conquest,” Macdouyall v. Paterson™ and Kerr v. 
Haynes," and am unable to see that the meaning of the word to 
‘reside’ or ‘dwell? has been, in the case of an Act conferring 
limited jurisdiction, construed in such a manner as to support 
the argument of Mr. Inverarity. Upon the wording of the 
clause, and the Indian authorities, and ou those I have lastly 
referred to decided in the English Courts, | have come to the 
conclusion that the residence contemplated by the Letters Patent 
must be of a more or less permanent character, of such a nature 
us to show that the High Court, in which a defendant is sued, 
is his uatural forum.’ The English cases generally support 
the doctrine, that a persou cannot be said to dwell where he 
alwavs does his business and entertains his friends, nor even 
where he has a house and sleeps occasionally,* and in Aerr v. 

* he was held not to dwell even at a place where he 

2» Slept even for three or four nights a week. 


When a dwelling is abandoned however without an animus 
rerertendi it ceases to be the dwelling, even though no new 
one be established’”: and where a man hes no dwelling of a 
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permanent character, he must be held to dwell where he 
happens to be lodged for the time even as a cuest or a relation,” 
Thus, where a person had usually a houseat| Mussoorie from 
March to October where he left his wife and children, while he 
attended race-meetings in the plains, and visited Calcutta in 
March, merely temporarily and for the purpose of pleasure, he 
was held liable to answer a suit filed against’ him during hia 
stay in Caleutta™’ because he could not be said to dwell at 
Mussoorie, as_ he never lived there during the winter months, 
and though he kept an establishment there for his children, vet 
at the time the suit was instituted he had no house of his owa. 
So also # person spending his time alternately in the Mofussiland 
Calcutta, and residing at the latter place for some days previous 
to and on the day of filing the plaint,was held to dwell in 
Calcutta, for the purposes of jurisdiction as to that suit.” So also 
where an officer attached to a regiment at Shahjehanpur, who 
had been gazetted to two vears’ furlough, was served with a 
process while attending a raceemeeting at Meerut, it was held 
that if he had not availed himself of furlough, but was only 
present on leave at Meerut, or having availed himself of furlough 
he retained his permanent residence at Shahjehanpur, and 
visited Meerut only for a few days, he could not be said to 
dwellat Meerut; but that if having availed himself of furlough, 
and having retained no permanent place of residence at Shahje- 
hanpur or elsewhere, he attended the raceemeetings with the 
intention of leaving after the races, he must be held to have dwelt 
at Meerut."’ So also in Heeret v. Frere,” the defendant having 
taken leave from Burma was on his way to England staying fora 
few days at Madras, and the question was whether he could be 
held to reside there within the meaning of Sec. 648, Civil 
Procedure Code, and Brandt, 4,, said— There is nothing to 
show that the defendant has at the present: moment any per- 
manent residence, and I must hold that for the purpose of this 
application he is at present ° residing within the limits of the 
ordinary Civil Jurisdiction of this Court.” 


The word ‘dwell’ has been understood to denote mere 
remporary residence also in some cases, in illustration of whieh 
reference may be made to those of Porgash Paray v. Hachim,'- 
and Gendu +. Govind.” “ The defendant,” said Jackson, J., in 
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the former case, “‘ is employed asa domestic servant at Monghyr, 
from which place he is not shown to have any immediate or early 
intention of returning, though his family reside athis permanent 
home in the Kishuaghur jurisdiction. I think the word ‘ dwell’ 
must be used in the strict sense of actual residence, and that the 
defendant in this case really dwells for the time being in 
Monghyr. The place where he is in service of the nature 
described cannot be looked upun, [ think, as a ‘lodging for a 
temporary purpose only,’ but is, in reality, the place where the 
defendant is dwelling, although he may have the intention of 
returning, at some future time, to another dwelling where his 
family are now residing.” In the latter case, the defendant 
heing in service at a certain place was held not to dwell at 
another place where he had a family house in which his father 
lived and which he occasionally visited. ‘The word ° dwell’ 
was held to have the same meaning by J. Smyth, J., in 
his dissentient judgment in Narinjan Das v. Ram Kishen.“ 


As to the word ‘ reside,’ Sir C. Sargent, C. J., said in 
Mahomed Shufilt vy. Laldin“ ‘That the word ¢ residence’ 
may receive a larger or more restricted meaning according to 
what the Court believes the intention of the Legislature to 
have been in framing the particular provision in which the 
word is used.”’ Similarly, James, L. J., said in ex parte Breull* 
that the term residence ‘Shas no actual definite technical 
meaning, but you may construe it in every case in accordance 
with the object and intent of the Act in which it occurs.” 
And this proposition has been re-affirmed and approved in 
several cases.*7‘ It is on this ground that a peculiar significa- 
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e The American Courts also construe the word + residence? variously with a regard 
to the eontext. Thus in) De Meli vi De Melt Ss the question was as to its) significa- 
tion for the purpose of a rule giving Jurisdiction over saits by wife for separation to 
the Courts of a State where the partes should be residents, cCDt was urged that although 
the continued prrpose of the defendant, while absent: trom it, may have been to return to 
this State, he was. nevertheless, a resident of Dresden, and not of the State of New York, 
and that his place of residence was not determined by his domicile. That isso for some 

tposea > and in cases where it is oppheable. a change of the latter is not essential to 
the change of the former. The question here has relation to the lezal residence of the 
partie And within the meaning of the statute providing for actions of this character, 
the place of which the parties are residents is Chat of their permanent abode which may 
be distinguished from their place of temporary residence... The purposes for which 
residence is not determined by domicile are those within the contemplation of some 
statutes, Such application has heen made ot statutes providing for levy of attachments 
on the property of non-residents, and the assesament of taxes on the personal property 
of resulents. Then. amd tor the purpose of such remedy and taxation, the place where 
the party actually resides may. as has been hell be treated as that of his residence. 
although his domicile is elsewhere.” 
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tion is generally attached to the word residence as used in 
the Insolvent Act. Thus in re Howard Rrothers,” Pontitex, J., 
said—<*That the word ‘reside’ in Sec. 5 of the Insolvent. Act, 
when applicable to the insolvency of traders, includes an 
occupation for the purpose of trading, whether or not. ae- 
companied by sleeping or dwelling.” la Hurruck Chund,* 
Broughton, J., referring to the residence required by Sec. 5 of 
the Insolvent Act, said—* It has been held more than once, and 
very recently held, that residence within the meaning of this 
section mav mean carrying on business In) Calcutta, although 
atthe time not actually dwelling within the limits of Caleutta.” 
In fam Paul,"' the petitioner went to Calcutta in) May and 
stayed there till the middle of September when the Court rose, 
and did uot return until just before the Court re-opened, but 
the residence at Calcutta was held not sufhicient. to give Jurisdie- 
tion within the meaning of See. 5 of the Insolvent. Act. 


The idea involved in the words ‘ reside’ and © residence’ as 
venerally used and understood is of a much less permanent. 
character; and while the residence of one’s family in a certain 
place, and his intention to return there, cannot muke him a resi- 
dent’ of that place, a man must be held to reside, where he him- 
self’ is ordinarily lodged, even though his family should reside at 
another place, where he should have an intention of eventually 
returning ; itis clear, however, as observed by Plowden, J., in 
Naringan Das y. Ram Kashen,’* that actual residence does 
not require a continuous actual presence every day and every 
hour, in the place of residence, or exclude temporary absence 
from the locality in which it dies. On the same principle, 
the Calcutta High Court in Alodhu Soodun v. Cochrane,” said, 
that even if the defendant “did go and reside, occasionally, in 
his house at Bhundarbatti, but that he habitually and ordinarily 
for all purposes resides in Calcutta, that is to be held his resi- 
dence, under that section, and not his house at Bhundurbatti in 
which he might be interested as owner.’ The distinetion 
between the words ‘dwell’ and ‘reside’ was well explained in 
Emrit Lall y, Kidd,” by Levinge, J., who said ‘1 consider, 
that the word ‘dwell’ has a more extended signification 
than the word ‘reside,’ and means a permanent as opposed to 
a imere temporary residence. <A traveller putting up at 
an hotel mav be said, in one sense, to reside there, but 
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aman can only be said to ‘dwell’ in the sense in which 
that term is used as giving jurisdiction in the place where 
he ordinarily and permanently resides.’’ This difference in 
the signification of the two terms appears to be borne out 
by the lanvuage of the first Explanation attached to Sec. 17 
of the Civil Procedure Code, which provides that, ‘where a 
person has a permanent dwelling at une place, and also a lodg- 

Ing af another place for a fem porary purpose only, he shall be 
deemed to reside at both places in respect of any cause of action 
arising at the place where he has such temporarv lodging.” 
It is thus evident that the word ‘reside’ shuuld be understood 
in the law relating to jurisdiction as used in its strictest sense, 
and it is im all probability, on account of it that it is used tor 
dwellinthe Civil Procedure Code. Iu CGosramiy, Govardhan,* 

Farran, J., said :— When we wish to speak of residence for a 
limited time, we apply a limiting adjective. In Sec. 17 the 
term ‘residence’ is, by Explanation [., applied to the tem- 
porary lodging of a defendant in respect of a cause of action 
arising at the place where he has such temporary lodging. 
That isan enlarging explanation fora limited purpose, and 
not an interpretation or dehmtion of the word as usually 
understood.” ‘fhis observation was a mere obiter dictum, 
however, as the question tu the case was in regard to. the 
signification of the word ° dwelling’ only ; >and there i is nothing 
whatever to support the view expressed im regard to Explana- 
tion 1., which appears to have been introduced simply to 
negative the decision in d/acdougal/ vy, Paterson, Jervis, 
1. J., having observed im the judemeut of the Court m= that 
cave, that “where a party has a permanent place of dwelling, 
we do not think that he dwells, in the sense of that word as 
used in the Statute (Sec. 12s, Statute 9 and 10 Viet. Cap, 95) 
ata place where he has lodgings fora temporary purpose only.” 


150, eas difficult to lay down how many days a man 


must stay in any place and in what way, 


Defendant's voluntary so as to he said to ¢ reside’ there. What- 
residence at the time 


aieMin- sastiitancsee . er meaty be the exact scnise of the w words 
the suit is sufficient residence’ and ‘resident,’ the word 
to confer yunisdicdion, ‘reside — Appears to imply a stay of even 
a less permanent character than that con- 

noted by those terms; but un the other hand, it may be laid 
down as certain that when aoroan goes to any particular place 
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with a definite object and for a definite purpose, which he 
expects to finish within a short definite time, intending and 
expecting to leave that place as soon as that object and that 
purpose are accomplished, he cannot he said to reside there. 
Thus, where a man went from Cawnpur, where he had resided 
for some time ani left his wife, to file his petition of insolvency 
in the Calcutta High Court, which he did after staying there 
for eight davs in an hotel, alleging that he intended to reside 
there. it was held that he could not: be said to reside in 
Calcutta.*’ The same was held by the Panjab Chief Court in 
Parker vy. The Simla Bank Corporation’ and in England in 
ex parte Hains re Bianconi.”’ There was no doubt some 
confusion in these cases between the words * to dwell’ and ‘to 
reside,’ hut the latter is the word most frequently used) in’ the 
judgments. 


It has been held, however, that the residence at the time 
of the institution of the suit: will be sufficient to confer jurisdic. 
tion, even though it may have commenced only a day before,” 
and for that. very purpose, provided the residence is actual and 
bona fide, und not merely colorable or collusive and. therefore 
no residence at all.6' Nor is the summons required to be 
served on the defendant personally im any case, as Sees. 
82 and $3 broadly lay down that) when the suntmons can- 
not for any reason be served in the ordinary way, if may be 
ordered to be served in such other manner as the Court thinks fit; 
this eubstituted service heing as effectual as the service person- 
ally on the defendant. Tt is not considered necessary even that 
a non-resident plaintiff should be within the jurisdiction of a 
Court in order to maintain an action therein, and Mr. Hawes 
says,” that “an absent foreiguer may maintain an action in the 
Courts of a State against a non-resident alien. ifthe latter be 
personally served with proces: within the territorial limits of 
the Court.” 

A person in the employ of a Foreign Goverument staying 
under the orders of the British Government at a particular 
place in British India, was held to reside there, and to be sub- 
ject to the jurisdiction of the Courts even in respect of debts 
incurred by him in his own foreign country.” Even a pri- 
soner has been held to reside at a plce where he is lawfully 
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confined.“* The word ‘voluntarily’ appears to have been used 
to avoid such a construction, as usually a person’s compulsory 
residence at any place is not considered sufficient to give juris- 
diction to the Courts of that place over him.6 


151. ‘The other circumstance giving jurisdiction in tran- 
Character of basiness Sitory suits to a Court is, as observed above, 
the carrying of the defendant's carrying on business or per- 
which can confer sonally working for gain within the local 
jurisdichon, limits of the Court’s jurisdiction. There has 
been some conflict of opinion as to the character of the business 
that is contemplated by the rule. This conflict has been espe- 
cially marked as to whether the business of carrying on the Go- 
vernment is such a business and whether it can be held to give 
jurisdiction over a suit against the Secretary of State for India 
toa Court which otherwise does not possess it. In Ganesh Das 
v. Secretary of State for India,’ it was held that the 
defendant Secretary of State could not he said to carry on 
husiness at Rawalpindi. It was not necessary for the decision 
of the case to express any opinion as to whether he could be 
suid to carry on business at the seat of each of the Local 
Governments in India. Even that was denied, however, in 
Rundle v. The Secretary of State,” in which it was held 
that the carrying on of the business of the Government could 
not be considered to be carrying on of business within the 
meaning of the 12th clause of the Letters Patent. Wells, J., 
observed in the case that—‘ the words carry on business and 
personally work for gain do uot refer to an institution like the 
Government of India."? This observation was considered a mere 
obitur dictum in Biprodas Dey v. Secretary of State for 
India in Council, in which Pigot, J., held that the Secre- 
tury of State was rightly sued at Calcutta, the capital and chief 
seat of the Government of India, and said :-—** I own that it 
seems to me very difficult if the Secretary of State be, in this 
country, a legal person, in any sense, to hold that he does not 
carry on business in Calcutta. He enters into contracts, as for 
instance, in the conduct of the opium business of the 
Government, institutes suits in respect of breaches of such con- 
tracts, and appears as a judgment-creditor in this Court and 
in the Insolvent Court. The State Railways are held and 
their affairs conducted in his name, and some of them have 
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their chief places of business here. . . . . If it be the 
law that the Government (or now the Secretary of State) can 
only be sued in the High Courts, if all or, with leave granted, 
part of the cause of action arose within the local linnts, then 
the following cases were gone into and decided without juris- 
diction. Ross Johnson v. Secretary of State,” dismissed, no 
doubt. on the merits, but entertained without jurisdiction if 
Rundle’s case is conclusive; The P. and O. S. N. Company 
v. Secretary of State,” decided by Peacock, C. J., Jackson, 
J., and Wells, J. In that case, as was admitted in argument in 
the present, the cause of action arose outside the local limits. 
That no doubt was a case from the Small Cause Court, Arto 
v. Secretary o7 State,” before the present Chief Justice Sargent, 
on which case the cause of action arose outside Bombay. Hari 
Bhanji v. Secretary of State,’? in which case the cause of action 
arose outside the jurisdiction, and Rundle’s case was cited.” 
Pigot, J., further expressed Ins concurrence with the view 
laid down by Nir Colley Scotland, C. J., in Subharaya Mudali 
v. the Government,’ in which the learned Chief Justice said: — 
“As regards the Government, assuming the Lecal Govern- 
ment to be meant, we are of opinion that the Government 
must be considered as carrying on its Lusiness at the place 
where the members of the governing body meet and deliberate 
upon the affairs of Government, and as such, decide upon and 
‘ssue their authoritative orders. Under the Charter of the 
late Supreme Court, suits against Government were instituted 
avainst the East India Company, and, since the passing of the 
Aland 22 Vic. c. 106, against the Secretary of State in 
Council. But in the Civil Procedure Code, by which the 
procedure in the High Court is now governed, suits against 
the Government are provided for, and no distinction is pointed 
out, between the Supreme Government at Calcutta or the Sec- 
retary of State in Council, and the Government of each Presi- 
dency. But having referred to the Regulations in force prior 
to the Civil Code as respects suits ayainst Governinent and its 
officers in the Civil Courts of the Mofussil, we think that in 
suits brought ayainst the Government, eo nomine, under the 
provisions of the Code, the Local Government must be con- 
sidered as the party sued ; and having reference to Sec. 5 which 
does not contain the words ‘carrying on business,’ we may 
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observe that the jurisdiction to entertain suits against the Gov- 
ernment as such under that section alone would, it seems to 
us, exist only where the cause of action arose, In the Letters 
Patent, however, the additional words, ‘ carrying on business,’ 
can, we think, reasonably be applied to the Government as a 
deliberative body, and to the locality where its members meet 
and exercise all the functions of Government; similar words are 
to be found in the County Courts’ Act 9 and 10 Vic. c. 95, 
and the cases in which a construction has been put upon them 
by judicial decisions in England, in regard to their application 
to an incorporated Company, bear a strong analogy to the 
present case.” 

The view of Mr. Justice Wells was followed however in Doya 
Narain v. The Secretary of State for India in Council,’* in 
which a Division Bench of Calcutta High Court held, that the 
business of governing a country was not a business within the 
meaning of Cl. 12 of the Letters Patent, and that the Secretary 
of State could not be said to carry on business anywhere, and 
that it appeared to have been overlooked in the Madras Case, 
that the suit should have been considered as brought against 
the Secretary of State, and that Sec. 65, Act 21, 22 Vic. c. 
106, did not constitute the Secretary of State a body corporate, 
but simply laid down that, that officer and department should 
be sued as a body corporate, the object of the suit being to 
obtain satisfaction of the plaintiffs claim out of the Indian 
Exchequer, the suit not being really against any person or any 
real body corporate, and that view was supported by the 
observations of Lord Justice James, in Kinloch v. Secretary 
of State for India in Council.75/ 


Zamindari business is not business of the kind contemplated 
by the rule: but itis not commercial business alone that is 
contemplated. Where a man showed that he was in daily 
attendance upon his patients as Surgeon, Apothecary, and 
Accoucheur within a certain District, he was held to be car- 
rying on business in that District. In Gosrami v. Govar- 
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dhanlal,’® Farran, J., said:—‘* A man who receives presents or 
offerings and reckons and keeps an account of them is not, in 
ordinary language, considered to carry on business, even though 
he may be a inan held in reverence by his devotees as of super. 
human holiness. The fact of the offerings being on so large 
a scale and coming from such an extended area that the de- 
fendant is obliged to employ servants to cullect and keep an 
account of them, does not alter the character of the defendant's 
source of livelihood, which remain’s notwithstanding its magni- 
tude eleemosinary . . . «+e It, of course, does not 
alter the position that the defendant's servants banked with 
several native saudars. Thedefendant’s occupation is certainly 
not that of a money-lender.”” Mere employment with another 
is not carrying on business. Thus a shopman has been held 
not to carry on business at his master’s shop,'’ aud a Solicitor’s 
clerk not to carry on business at his master’s office.’" So also 
clerks in Goverument offices are held not to carry On business 
where the offices ure situate.”” All these would, however, cer- 
tainly be deemed to personally work for gain where the offices 
are held. 


As to the expression ‘carry on business or person- 
y ally work for gain,” it is the words 
dae vusues ne. not carrying on business’ ouly, that are used 
he personal, for the purpose in the English Acts 
relating to jurisdiction, The framers of the Code of 1859, 
proposed to use in lieu thereof the words * work for pain’ only. 
On the 8th September, 1858, the Chairman of the Legisla- 
tive Council asked if the words ‘ work for gain’ were 
‘ntended to mean a ‘personal work for gain,’ and was informed 
that such was the intention, On that, the addition of the 
word ‘personally > was proposed and agreed to, with a view 10 
show that a constructive working was not intended, This res- 
triction naturally led to the introduction of the words * carry on 
business. ‘Che very arrangement of the words shows that the 
word ¢ personally > could not have been intended to qualify the 
expression ‘carry on business ' also, and that it is not a per- 
sonal carrving on of the business that is intended by the section. 
No doubt in Subbaraya Mudali v. the Government," Sir Colle 
JC. J, very strongly expressed it as his opinion, tha 1 
on business could not have been intended 
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to be taken in their most general sense, that they must there- 
fore be held to denote a personal carrving on of the business 
by the defendant, that otherwise ‘a man living at Calcutta or 
Bombzy, or any other distant place, and there carrying on in 
erson his business, might, because of his carrying vn business 
cs by a gumashta, clerk or agent, or by occasional visits 
only, be sued in this Court at the discretion of the plaintiff 
without any regard to the place where the cause of 
action arose; and this evident imeconvenience and hard- 
ship could not have ae intended.” His opinion was 
modified however, in Chinnammal v. Tulukannatammal,®' 
in which it was held that a person cannot be said to dwell 
where he has no place of business, and the sales are effected by 
another in his trade or business of a general broke: for a com- 
mission received from the purchasers ; and the learned Chief 
Justice said; ‘Giving proper effect to the other words of the 
provision, the section, J think, requires that the defendant 
should, at the time of the commencement of the stlit, carry on 
within the local limits of the Court's s Jurisdiction some indepen- 
dent regular business mm person, as in the case of J/7tehedl v. 
Hiender,"* or at uny es ov other fixed place of business’? either 
personally, or by clarks, or servants employed by the defendant 
and conducting the nee under his control and in- his 
individual or partnership name.” The same view has been 
taken in’ Muthaya Chettt v, Allan” iv which the defendant 
carried on business at several places bY means of agevts, and sir 
Charles Turner, C.J., in the Original Court said:—‘ Although 
persons working for gain within those limits are not hable to the 
jurisdiction of the Court unless they personally work within 
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the limits, there is nothing in the provisions of the Letters = 
which confines the jurisdiction of the Court to persons who 
personally carry on business within the limits, and the omission 
of the term * personally ' before the words ‘ carry on business,’ and 
its introduction before the words * work for gain ’ offered a stron 
argument that it was not intended the former words should be 
so limited.’” On appeal, Kindersley and Tarrant, JJ., took the 
same view, and avreed with the Chief Justice that Sec. 12 does 
hot require persons to personally carry on business within the 
limits specitied.” These decisions were followed = =oby Mr. 
Justice Scott in Aessowyiv. Khim.” Tu the recent. case of 
Giurdhar vy. Nassigar,’" it’ was uot even disputed that as a 
general rule, the carrying ov of business need not be personal, 
and Sir Charles Sargent said, that the decision in’ Muthaya 
Chett?v. Adfan, and the reasons given in support of it by Sir 
Charles Turner were conclusive. Tt is generally agreed upon 
however, that employing a person as one's commission agent or 
slinply cousigning eoods to a Commission” or general agent" for 
sale by him in the exercise of his own calling docs uot consti- 
tute carrying on business at the place, where that: person or 
wvent may be residing or carrying on his own business, or 
ine or selling what he may have been employed to do or sell. 


53. In Aessowgi vy. Ahimg” Scott, J., held, however, 

that on account of the general principles of 

The carrying on bust Tnternational law the carrying on of busi- 
by w foreaguer ness by a mere agent will not confer juris- 
diction on the Sfigh Court) over a non- 

resident foreigner. The learned Judge 

thought that he coald give the word ‘defendant’ in the same 
clause a double meaning, i.¢., a limited sense as regards juris- 
diction over those who carry on trade, anc a general sense in- 
clusive of foreigners and British subjects in its application to 
those who personally work for gain) or dwell there, as “*to do 
utherwise would be contrary to the general presumption, that 
the Legislature does not intend to exceed its jurisdiction , and 
it would be a violation of the rule that every statute is to be 
interpreted and applied, so far ag tts language admits, so as not 
to be inconsistent with the comity of nations, or with the estab. 
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lished rules of Private International Law. All general terms 


must be narrowed in construction to avoid any such viola- 
tion,’?” 


This limitation in regard to non-resident foreigners, of the 
expression ‘carrying on business’ has heen disapproved by a Di- 
vision Bench in Girdharv. K assigar,’’ in which it was contended 
that the Bombay Small Cause Court had no jurisdiction as the 
defendant resided in Cutch, a Native Strate, and carried on 
business in Bombay only by a Mumm; and the contention 
was overruled. Sir Charles Sargent, C. J., said, that there 
was no authority for there being any so comprehensive a rule 
of construction as was relied upon by Scott, J., and referred 
to the case of Companhia de Mozamtique v. Pritish South 
Africa Company,” in which Lord Esher, M. R., said —‘* The 
question whether the courts of a nation will) or will not 
emtertain jurisdiction of any dispute is to be determined 
exclusively by the nation treelf, 72e., by its Municipal law. If 
by express legish: atin the eOuTiscare Uieelia (oexereine juris. 
diction, the courts must obey. Hf there is a proper inference 
to the same effect, the result) is the same. Bato there are 
certaim tiles which lave by taitversal consent midileated the eure 
cumstanees from which the inference may properly be drawn’ 
The learned Citef Justiee after observing that one ot those 
rules was that proad facte, all legishition was territorial, and 
that the question was whether the Tndiau Legislature did not 
intend to depart from that. rule. said = Ptinay be trae that 
non British subjects who do not reside tn Britis India do not 
make themselves personally subject to the general Mtmiterpal 
law of British India, still by establishing their business in 
British India, from which business they expect to derive profit, 
they accept the protection of the territorial authority. for their 
business and their property resulting from it, and mii be fairh 
regarded by so doing as subuittiag to the jurisdiction of the 
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courts of the country. Moreover, in considering what was 
the true intention of the Legislature, it is right to bear in 
mind the special circumstances of the Presidency towns in this 
country as regards the great number of non-British subjects 
who carry on trade within them, either personally or by their 
munims and other agents, and are constantly having transac. 
tions with British subjects giving rise to causes of action both 
within and outside the Presidency towns, the latter of which do 
not fall under cl. (a@)—a circumstance which might well affect 
the Legislature in determining the jurisdiction of the Presi. 
sidency Courts, as regards defendants. These considerations 
coupled with the general language of the clause, which 
requires it to be construed as giving jurisdiction to. try suits 
against. defendants generally who satisfy auy one of the condi- 
tions mentioned in the clause irrespective of their being British 
or non-British subjects, create, in my opinion, a strong presump- 
tion in favor of a less. strict application of the ‘territortal' 
principles of construction above referred to, than was adopted 
in Kessouyt Damodar v. Khim Jautram;"" and | cannot. think 
that the above considerations are entitled to less weight because 
the construction would enable actions to be brought in the 
Presidency Courts against non- British subjects on causes of 
action arising out of British India or even out of India, Such 
causes of action would necessarily be personal action, to which 
the rule of territoriality has never been applied in Kugland.” 
Starling, J., said “ The Legislature has coacted that, ifa person 
carries on business within the Jurisdiction, a sutt may be 
brought against him, and 1 do not think we ought to explain 
away the plain words of this enactment and say that it is not 
every person who carries on business within the jurisdiction who 
may be sued, but only British subjects. 2. 6. kw. 
The real test in these cases is whether the defendant has done 
within the jurisdiction, either personally or by his authorized 
agent, an act which brings him within the terms of the enact- 
ment applicable to hiscase, and | do not see any reason why 
the trading of a foreigner by hisservants within the jurisdiction 
should not be held to be such an act.’’ 

It was urged against this construction, that the Foreign 
Courts would not recognize a judgment passed by a British 
Court in’ such a case, but the learned Judges relving on 
Ashbury v. Ellis,” said that, that was not a matter for their 
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consideration. it may be observed, however, that the question 
before their Lordships of the Privy Council was of the vahditv 
of a New Zealand Statute, and not of its construction; and the 
actual decision of their Lordships turned on the concrete facts 
of the particular case. Further the fact of a general recognition 
or non-recugnition of a jurisdiction by the general consent or 
comity of uations is often taken into consideration in determin- 
ing the existence of a jurisdiction, when the jurisdiction is not 
conferred by express aud distinct words; and the rules of pro- 
cedure construed subject to the question of the existence of 
jurisdiction as determined on general principles. This was 
afirmed in Cookncy v. Anderson,” in which Lord Westbury 
said,—‘* Any rules which a Court of Justice may make touchmg 
its procedure must, of course. be taken as intended to apply 
only to such jurisdiction and authority as it has the meht to 
exercise. . . . . It would be absurd to suppose that the 
authority to make orders for the improvement of procedure 
involved authority to usurp a uew jurisdiction, either iv respect 
of persons or of things.”? ‘Phis was quoted with approval hy 
Lord Esher, M. R., in the very case of Companhia de Mozam- 
bigue,' which was relied on by Sir Charles Sargent, and in 
which the question was vs to whether the English Court had 
jurisdiction over suits for trespass to real property in Foreign 
Territory in Africa. Lord Esher, M. R., himself also said in 
his judgment in that case—‘* With regard to acts done outside 
its (a nation’s) territory, it (the nation) has no jurisdiction to 
determine the resulting rights growime out of those act- unless 
such jurisdiction has been allowed to it by the comity of 
nations, ‘This reduces the question to be, whether, in regard 
to an act of trespass done to land situated outside its territory, 
there is evidence to justify the inference that by the comity of 
nations the jurisdiction to determine the rights resulting from 
such an act has been allowed bv other nations te this country, 
and has been accepted by this country. And the form of the 
inquiry shows, that the solution of that question does not de- 
pend upon the laws of procedure in litigation adopted by this 
country, but upon the comity of nations as between this 
cuuntry and other countries. . . . . . That the Muni- 
cipal rules of procedure are net to be considered until the 
uestion of jurisdiction is determined is pointed out by Lord 
WVesbury: 1D Cookney v. Anderson, that the English rules of 
venue are rules made for the purpose of determining in what 
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part of England certain causes shall be tried bv thi 7 
Common Law Court or Courts cannot be denied. They are, 
therefore, rules for regulating the procedure of the Enelish 
Court or Courts. They can be applied only to the trial of 
eauses which the English Courts have jurisdiction to try. The 
question of jurisdiction cannot be made to depend on those 
rules. It wnust be determined by other considerations before 
those rules can have any application, 2. .) The truth is 
that there are two kinds of venue, the one venue for determin- 
inv jurisdiction, the other venue for determining place of trial. 
The one is interpational, the other municipal. 2... A 
yreat number of cases were cited in which the English Courts 
have exercised jurisdiction tn respect of acts done abroad. By 
universal consent they were triable by English Courts, because 
they were transitory actions. Nevertheless, tbe want of a venue 
for trial was a difficulty in them, which was overcome by 
a fiction. But such a fiction was never attempted to be used 
on the real or local actions on which the courts had not juris- 
diction. On appeal from the decision in that case to the House 
of Lords, their Lordships expressly re-affirmed the principle, 
that the Judicature Acts, being enactments for the improve- 
ment of procedure must not be sv construcd as to vive a new 
jurisdiction to the High Court, unless the intention of the 
Levislature to the contrary is perfectly clear. 
154. It is not necessary to a man being held to carry on 
Carrsing on of business business at a place, that he should carry 
need not be ot per on the business there permanently. ‘The 
manent character, contrary appears to be the practice in 
Snegland. Thus a builder who took a contract to erect. build- 
ings In a certain district and set up workshops and a counting- 
house there, but retained his permanent place of business else- 
where, was held not to carry on business in that district.” Here, 
however,a person who had no regular office, but went once or 
twice a week from the Mofussil to a friend’s house in Calcutta, 
and saw people there on business, and contracted there with 
some man for the hire of cargo boats, was held to carry on 
business or personally work for gain at Calcutta.’ In Hurjee- 
bundas v. Bhugwan Doss,’ the defendant had his main business 
in Patna district, but used to send to Calcutta thousands 
Rupees worth of country produce, and used himself to go there 
three, four or five times in the vear, and stay with ‘*- -~~*-*/ 
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dar, and sell his goods there, paying the arhutdar a commission 
on the price of the goods sold and no rent ofthe place. Phear. 
J., held, that he could not be said to carry on business at Calcutta, 
observing, ‘‘ that the carrying on business, fur the purpose of 
that Clause, must involve pretty much the same element of 
permanency aS Is necessary te convert a mere ‘staying’ into 
‘dwelling.’ This decision was, however, reversed on appeal by 
Norman, 0. C. J., and Macpherson, J.,° and the substitution 
now of the word ‘ reside’ for ‘ dwell ° destroys the basis of the 
analogy on which the argument of Phear, J., was based. In 
Bill No. FT of the Civil Procedure Code of 1877, an Explana- 
tion was added to provide that the business contemplated must 
be carried on ata fixed place for at least a certain time, but 
the Explanation was omitted from Bill No. III. As to the 
personally working for vain, however, Farran, J., has expressed 
an opinion in Gosvam: vy. Crovardhantal,’ that the working 
should be habitual as was the case in Narain Das v. 
Newton,® and said, *“ To constitute work, there must be some 
mental or physical effort. To take advantage of an innate holi- 
ness as a reason for accepting presents or offerings as your 
vatural due, is not work in the usual aceeptation of that 
term; nor is the blessing which the defendant invokes upon the 
dwellings which he visits.” lu Narain Das v. Newton,* an 
Advocate of a High Court, going there whenever engaged to 
appear, was held tu persovally work for gain within its limits 
even though he resided outside them. 
155. A business may of course be carried on by a person 
for the purpose of the rule relating to 
Carrying on of business jurisdiction at more than one place at 
need not be in one” the same tune. This was admitted even 
place exclusively. in Brown ve. London and North-West 
Railway ('o.,? in’ which it was held that 
w business could ouly be said to be carried, where it was 
managed, and the place of business in general must be the 
place where the general superintendence and management take 
place. In Shtels v. Great Northern KRatlway Co., it’ was 
only held that a Railway Company could not be said ‘to 
carry on its business’ in a particular district, merely because 
it had there a station where tickets were issued, and coutracts 
in relation to the carriage of goods made; as the issuing of 
such tickets and the like is not the business of a Railway 
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Company, being a very small part of, or one of, the transac. 
tions connected with that business; but Mr. Justice Hj!) 
expressly added, that he did not mean to say that a private 
trade or firm might not carry on business, within the mean- 
ing of the Statute, in more than one place. In the Keyn. 
sham Blue Lias Lime Co. v. Baker,'' where the Company’s 
business was to manufacture and sell their goods, and the 
Directors met in London, but the sales were made at the 
place where they got the material and prepared it for sale, 
the latter was held to be the true place of business. ‘The 
Bombay High Court followed the same principle in their 
decision in Framjee v. Hormasy.'. ‘lo determine,” said 
Sausse, ©. J., in delivering the judgment of the . ourt in 
that case, “whether a defendant is carrying on business, 
it must first be ascertained what his particular trade, calling, 
or occupation is, and then we can examine whether the 
facts proved amount to a carrying on of that particular 
trade, calling, or occupation within the jurisdiction. The 
present defendant is admittedly a retail vendor in European 
goods, and obtains his livelihood by the profit which he 
makes upon his sales; without ‘sale’ he could not make 
profit, or, in other words, he could not carry on business 
for the purpose of gaining a livelihood, ‘Sale’ is an 
essential ingredient in carrying on this defendant’s busi- 
ness, and in the present case to give this Court cognizance 
of suit upon that ground, it must be shewn that ‘sale’ by 
the defendant in the way of a retail dealer has taken place 
within our territorial limit. The place of sale, in the pre- 
sent case, is the true place of the defendant's carrying on 
business;’’—and though the defendant had at Bombay a 
confidential assistant upon a considerable salary and allow- 
ance for storehouse rent and clerks, who by the defendant’s 
order kept regular book» in the defendant’s trade name, 
headed ‘ Bombay firm,’ and was in the habit of signing the 
name of the firm, adding by the hands of their servant 
Ruttonji, and who received the defendant’s goods from 
Europe, made purchases in Bombay on his behalf, and 
forwarded them all up-country, the High Court held that 
the defendant could not. be said to carry on business at 
Bombay. | 
It is thus enacted by Explanation If added iv Sec. 17 of 
the Civil Procedure Code, that a corporation or ete 
nSHeC.7. © © I 12 1B. HU, He, OC, 33°. 


368 PLACE OF A CORPORATION CARRYING ON BUSINESS.  [8, 156. 


be deemed to carry on business at its sole or principal office 
ip British India, or, in respect of any cause of action arising 
at any place where it has also a subordinate office, at such 
place. This is gencrally true in respect of foreign corpo- 
rations also, which are primarily supposed to be present, 
and to carry on business in the state under whose laws they 
were created,’ and the officers of a corporation going to 
another state do not carry it with them. If a corporation 
is authorized by the laws of a state, other than that of its 
creation, to do business in the former, and to have there 
the same privileges and exercise the same powers as in the 
stute of its creation, and it avails itself of the privileges and 
exercises the powers thus conceded, it consents to the 
assumption by the courts of the former state of jurisdiction 
over it in proceedings arising out of transactions within its 
territory,'* and we apprehend that if a corporation engages 
in business in another state than that of its creation, even 
in the absence of any express authorization by law, 
its courts may acquire jurisdiction over such corporation 
by service of process on its resident agents in the mode 
provided by the Jocal laws.'? In Newby v. Cult’s Fire- 
arms Co.,'’ it was argued that the American corporation 
was resident in America and must be served, if at all, as a 
foreigner resident out of the jurisdiction. “The Queen’s 
Bench overruled this contention, however, and Blackburn, 
J., in delivering the Court’s judgment, said: ‘This would 
be so, if the foreign company had merely employed an 
agent here, who made a contract for them; but we think 
it is different where the foreign corporation actually has a 
place of business and trades in thiscountry .. . .. 
such a corporation does, for many purposes, reside 
both in tnglind and in its own country, In_ the 
case of Carron fron Co. v. Maclaren," Lord St. 
Leonards, taking a different view of the facts from that 
taken by Lords Brougham and Cranworth, thought 
the Scotch corporation was resident in England. We 
think that there is great good sense in what Lord St. 
Leonards states to be the Jaw on his view of the facts. 


ep ete wae Patore 


13 Railway Co. c. Whitton, 13 Wall. 270, 1S ('o.orado Iron \W. ¢. Serra Grande M, (o,, 


Bt, Clare. Cos, 106 TB. 35), 22 Am. At Rep é33. 
Weatern U. T. to. e. Dwkinson, 13 Am. Ham: iba! BR. BR ¢. Crane, 108 11], 234, 
Rep. 205. Mineral Point R. Co ¢ Keep, 74 Am. Dea 
Pr. Jad. 205. is. 
2@ Baltimore, and (). R. KR. cae, Gallahne 167 Q. B. 393. 
Adm'r, @ Am. Dec. 254. MOH. Le. oe, 


Co o. Harria.13 Wall. 65. 


S. 155.) PLACE OF A CORPORATION CARRYING ON BUSINESS. 


He says: ‘If the service on the agent is right, it ig 
because, in respect of their house of business in England, 
they have a domicile in England, and in respect of their 
manufactory in Scotland, they have a domicile there,” 
The majority of the Lords took a different view of the 
facts, and thought that, though the corporation possessed 
property in England, and had agents there, they did not 
carry on business there; but we do not think that they 
differed from Lord St. Leonard's view of the law if 
they had agreed as to his facts . . . . . We think 
that, when once it is established that the corporation 
is to be treated as resident in Kngland, the proper officer 
(for the service of writ) is the officer at the English 
Branch, and that it is not necessary to serve the process on 
the officer at the head office abroad.” The same was held 
in Lhoneur v. Hongkong S$. B. Corporation," and both these 
decisions were followed in Hagyin v. Comptoir D’ Escomp- 
tede Paris," in which Cotton, L.J., after observing that the 
question was, whether the corporation was resident in 
iiogland, said: ** The principal part of its business is carried 
on at the office in London, and [ think that when a 
foreign corporation, established by foreign law, sets up 
an office in England and carries on one of the princi- 
pal parts of its business here, it ought to be considered 
as resident in’ England, and be treated as if it were 
established by Inglish law. In my opinion that is the 
law, independently of all decisions; but the case of 
Vewby ve Van Oppenis an authority for that view.” 
That case was decided under the corresponding section of 
the Common Law Procedure ‘ct, and has never been 
questioned. Although distinctions have been made bet ween 
it and some modern cases, yet the law there laid down has 
never been substantially dissented from. What was said in 
that case by Blackburn, J.. comes to this, that if a corpora- 
tion established by toreign law carries on business here, it 
must be considered as resident in this country, and must 
be equally liable to service as if it was established here 
This is what he says, ‘She clerk or officer must be in the 
nature of a head officer whose knowledge would be that of 
the corporation.’ If he were only a clerk and performing 
a merely ministerial office instead of carrying on substan- 
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tial business of the corporation, service on him would not 
be service on the corporation within sec. 16 of the Act, 
nor within the 8th rule of Order [X; but that case lays 
down, as I think rightly, that when the foreign corporation 
is substantially carrying on their business at an office in this 
country, it must be considered us resident here, and liable 
to be served with writs in the English Courts. Then we 
have the case before Bacon, ¥. C., Lhoneur v. Hongkong 
Corporation,”' which was decided on the same principle. 
Now, what are the cases against this principle? The case 
of Ingate v. Austrian Lloyds*- has been referred to; but the 
corporation in that case was In no sense resident here. It 
had no officer here,and the question did not arise under sec. 
1€, but was whether secs, 18 and 19, which relate to service 
of process upon persons residing out of the jurisdiction, re- 
ferred to foreign corporations. It is true that Cockburn, 
C. J., did say that sec. 16 did not refer to foreign corpora- 
tions, but that was not the question before the Court. 
What he said is this: *The 16th section clearly applies only 
to corporate bodies in this country. All the preceding 
sections relate exclusively to persons resident within the 
jurisdiction, The 1sth and 19th sections relate to British 
subjects and foreigners resident in foreign parts.’ That 
was a very different question from that before us, and that 
cuse is no authority adverse to Newby v. Van Oppen.” 
There was another case, Mutter v. Messageries Martt:mes,”' 
where Lord Coleridge used some expressions which 
appear inconsistent with the view which we take in this 
case. But there the foreign corporation had offices in 
Paris and no office in London, but merely an agent. What 
Lord Coleridge said is really against the contention of the 
appellants. He says: ‘It is a condition precedent to a 
good service that the corporation must either havea domi- 
cile in this country ora distinct place where the business 
of the corporation 1s carried on by a person answering to 
this corporation, The service must be upon one single 
officer or clerk of the corporaticn,’ and he points out that 
in the case before him the corporation could not be said to 
be carrying on business or to have an office here. He also 
says further on,‘ The judgment of Lord St. Leonards, with 
which as regards the law the House of Lords agreed, though 
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they differed from him asto his view of the facts, in the 

case of Carron [ron Co.v. Maclaren,** was that the corpora- 

tion in question could be sued on the ground that in respect 

of the place of business in this country they had a domicile 
in England.’ And A. L. Smith, J., says: *The case of the 
Carron Iron Co. v. Maclaren does not affect this case, as 
the service there was held to be good on the ground that 
the defendants had practically a head office in this country 
for carrying on business here.’ Then again, Mackreth v. 
Glasgow and South Western Ry. Co.,*° wasa different case, 
because there the clerk who was served was nota principal 
clerk, but only a subordinate clerk with very limited duties, 
None of these cases in any way vary the construction which 
I have put upon the rule. Hven where a foreign corporation 
does business in a state without complying with its statute 
requiring the designation of an agent on whom service of 
process can be made, it will probably not be permitted to urge 
its non-observance of the law for the purpose of avoiding the 
jurisdiction of the courts of the state.°’ 


156. In regard to miscellaneous proceedings the dif- 
fieulty of determining the locality is 
iar geal Lillie still greater, and as a fact a distinction 
neous proceedings. based on their locality is not adopted 
cenerally for demarcating the jurisdiction 
possessed by the British Courts individually between them. 
‘The Probate Jurisdiction of the High Courts thus extends con- 
currently to the entire british India, and that of the District 
Judge is said to extend to all cases within his District.” 
Similarly, insolvency proceedings, outside the Presidency 
towns are to be taken in the District Court within the local 
limits of whose jurisdiction the judgment-dcbtor resides or 
is In custody.’ 


157. But, as observed above, it is not only this general 
Court must have juris- Jurisdiction of a court over a suit with 
diction over the par- regard to its nature, amount or locality, 
ue that can make it a court of competent 
jurisdiction in regard to the suit. It is universally held that 
the court should have jurisdiction over the parties also, and 
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that a decision against a person who is not a party to a suit 
is not valid. A person who is deceased cannot become a 
party to a suit, and a decision in a suit, either of the parties 
whereof was dead at the time of its institution, will of course 


be void. 


As a veneral rule, all the Civil Courts in British India 
are now competent to take cognizance of all suits without 
regard to the natiouality of the parties to them. In the early 
years of the British rule in India, Courts presided over by 
native «officers were not competent to take cognizauce of suits 
to which Europeans or Americans were parties, but this 
distinction was removed in 1850, and the Civil) Procedure 
Code of 1859 provided that— no person shall, by reason of 
his descent or place of birth, be in any Civil proceeding exempt- 
ed fiom the jurisdiction of any of the courts.” This provi- 
sion hus since then remained on the Statute Book, and is 
re-enacted in sec. J0 of the present Civil Procedure Code. 
In Fritz Olner vy. Lavezzo,"' in which the defendant was 
the Master of an Italian Vessel. Sir Richard Garth, C. J., in 
delivering the Judgment of the Calcutta High Court, said— 
‘There is no doubt whatever that by the law of this country. 
which is the same in that respect as the law of England, Civil 
Courts, as a general rule, have jurisdiction to try all civil suits 
against all persons of any nationality within the local limits of 
their jurisdiction.” There are, however, still some Special 
Acts,”* by which particular persons or classes of persons are 
entirely or partially, finally or provisionally, exempt from the 
jurisdiction of all or some of the grades of courts. ‘These 
exemptions generally have reference to the head or inembers of 
certain families that ruled tracts of country since conquered by 
the British Government. 


57a. ‘The exemption of independent foreign sovereigns 
from the jurisdiction of all Civil Courts is 
ot tea as a general rule universally admitted. 
sieiea aad rulers: rhe exemption has been attempted to be 
justified on several principles, but it 

appears to be based primarily on the ground that an exercise of 
jurisdiction over him is incompatible with his real dignity, that 
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is to say, with his absolute independence of every superior autho- 

rity. In Duke of Brunswick v. King of Hanover,” the suit 

Was against a foreign prince as well as a British subject, but 

Lord Langdale in his elaborate judgment admitted that ‘it 

ought to be considered as a general rule, in accordance with 

the law of nations, that a sovereign prince resident in the 
dominions of another is exempt from the jurisdiction of the 
Courts there.” In The Parlement Belge, Brett, L. J., in 
delivering the judgment of the Appeal Court, after a critical 
examination of agreat number of previous authorities said : “* The 
principle to be deduced from all these cases is that, as a conse- 
quence of the absolute independence of every sovereign authority 
and of the international comity which induces every sovereign 
state to respect the independence and dignity of every other 
sovereign state, each and every one declines to exercise by 
means of its courts any of its territorial jurisdiction over the 
person of any sovereign or ambassador of any other state, or 
over the public property of any state which is destined to public 
use, or over the property of any ambassador, though such 
sovereign, ambassador, or property be within its territery, and 
therefore, but for the common agreement, subject to its juris- 
diction.’ This exemption applics to all sovereigns, the inde- 
pendent sovereign of the smallest state stunding on the same 
footing ae the monarch of the greatest. In 7he Charkich,” 
the exemption was held not to apply, as the Khedive was held 
not to be an independent sovereign. In Mighell v. Sultan of 
Johore,® it appeared that the Sultar had bound himself not 
to exercise some of the rights of a sovereign ruler except 
in certain particular ways, but Wille, J., said: ¢ That does 
not deprive him of his character as an independent sove- 
reign. There can be no doubt that he is still an independent 
ruling sovereipn, and this case must be decided upon 
exactly the same considerations as if the ruler of some ur- 
doubted great power, such as the King of Italy, or the 
President of the French Republic, had been sued in the 
courts of this country.” Tle same view was taken on 

appeal, Kay, L. J., saying “ Phe agreement by the Sultan 

not to enter into treaties with other Powers does not seem 

to be an abnegation of his right to enter into such treaties 

but only a condition upon which the protection stipulated 

for 18 to be given.” 
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In India the position of Protected independent Native 
Princes is anomalous, and Section 433 of the Civil Proce- 
dure Code broadly enacts that the present Sovereign 
Princes or Ruling Chiefs may not, except in a certain case. 
be sued in any Civil Court in British India, except with the 
consent of theGovernor-General in Council. which can be 
given only if such Prince or Chief— 


(1) has instituted a suit in the court against the 
person desiring to sue him; or 


(2) by himself or another trades within the local 
limits of the jurisdiction of the court, or 


(8) is in possession of immovable property situate 
within those limits and is to be sued with 
reference to such possession or for money charged 
on that property. 

1573. Nor can a sovereign be sued in his own courts, 

except with is consent. That the king 

can do no wrong is a fundamental 
doctrine even of the Knelish Consti- 
tution. In P. & O. S. N. Co, v. Secretary of State for 

India,*' Sir Barnes Peacock, in delivering the judement of 

a Full Bench of the Calcutta Supreme Court said: * Tt 1s 

an attribute of sovereignty, and an universal law, that a 

state cannot be sued in its own Courts, without = its 

consent.“°” In Nobin Chunder Dey v. The Secretary of 

State for India,*’ Phear, J., whose Judgment was affirmed 

on appeal, said, ‘* Generally it may be said that, under the 

English Constitution, the Crown, the Government, or State 

cannot be sued in its own courts. In the event of any 

person being agzrieved or injured by the acts or omissions 
of a Government servant or department, the remedy, if any 
there be, can only be sought by petition of right, unless 
the Government servant, to whose fault the grievance ts 
attributable, so conducted limself in the matter as to 
render himself personally liable. And this holds true with 
regard to the Colonies as well as with regard to the 
mother country.” Sir Charles Turner, C. J., in deliver- 
ing the judgment of the Madras High Court in Zhe 
Secretary of State v. Gari Bhanjt,'’ said, ‘It is an 
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Jurisdiction over a 
State of its own courts. 
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acknowledged rule of sovereignty and has been described as 
a rule of universal law that asovereign is not liable to a suit 
in his own court without his consent. Consequently in 
England the form of procedure permitted to a subject, who 
considers himself aggrieved by an act of the Crown, is by 
of right. When an order has been passed that justice 

e done, and not before, the courts are at liberty to enquire 
whether the claim is of such a nature that it can be 
maintained and whether it is well founded.”” And in Eng- 
land even at the present day a fiat from the Crown has to 
be obtained in each particular case before any matter is 
referred to the judicial tribunals for adjudication. 


The question has received the fullest discussion in the 
United States, where also it is unanimously held that a 
state is not liable to be sued in its own courts or in those 
of any other state without its express consent.'' In Beers v. 
Arkansas,’* the United States Supreme Court said broadly 
that “it is an established principle of jurisprudence in all 
civilized nations that the sovereign cannot be sued in its own 
courts, or in any other, without its consent and permission ; 
but jt may, if it thinks proper, waive this privilege, and 
permit itself to be made a defendant in a suit by individuals. 
And as this permission is altogether voluntary on the part 
of the sovereignty, it follows that it may prescribe the 
terms and conditions on which it consents to be sued, and 
may withdraw or withhold its consent whenever it may 
appear that justice to the public requires it.’ And so ab- 
solute ix the exemption of the Government from the juris- 
diction of Civil Courts that it is generally held that in the 
absence of an express consent, a set-off cannot be maintained 
against a state for the same reasons that forbid an original 
suit." This was held in Chevallier v. State,** in which 
Hemphill, C. J., said: ‘It is only necessary to refer to the 
admitted principle that no action can be instituted ona 
claim against the Government at the instance of an indivi- 
dual, either directly, or indirectly, by way of set-off, unless 
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by the sanction of express law to that effect. In Battle v. 
Thompson,‘ it was held that a party sued on a single bill, 
payable to the State Treasurer, given for cotton sold by 
that office, could not plead by way of set-off to the action 
valid coupons, taken from the bonds of the state. And 
Pearson, J., in delivering the judgment of the Court said, 
‘‘ The test of a set-off or counter-claim under the statute is 
this: could the defendant maintain an action against the 
plaintiff? Tried by this test the defence fails, for a citizen 
cannot maintain an action against the state. In Bates v. 
The Republic,*® it was said that a set-off was in the nature of 
a cross-action, could not be set up against the Government 
without its consent, and the proposition that the (rovern- 
ment is above the reach of judicial authority by direct 
action, but within its control and coercive power by in- 
direct suit, is a solecism and absurdity in its very terms.”’ 
In Raymond v. State,*’ the drawer of a bill of exchange, 
accepted by the drawees for his accommodation, and 
by the drawer delivered to the state in payment for a debt 
owed by him to it, was held not to be able to maintain a 
bill in Chancery against the state and the acceptors to set- 
off against the demand of the State an indebtedness by it 
to him growing out ofa distinct transaction. And a State 
will have the same immunity from a claim of) set-off in the 
courts of a sister state. In Afoare v. Tate,** Folkes, J., in 
delivering the judgment of the Tennessee Supreme Court 
said, ‘‘ While a sovereign state may bring and maintain 
a suit as any other suitor, she cannot be sued in her own 
or a foreign court, unless she has signified her consent 
thereto, either by statute or by some other unequivocal] 
means These universally recognized principles are not 
challenged by the learned counsel for the defendants, but 
his contention is, that the State of Alabama, having in- 
voked the jurisdiction of the courts of this State, for the 
purpose of recovering a judgment against a citizen of 
‘l'ennessee, must submit itself to the same jurisdiction for 
the purpose of allowing such citizen to interpose any 
defence he may have, to the extent of preventing any 
recovery against him; ‘that when the state under- 
takes to litigate with the citizen, the latter may, by way 
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of set-off or counter-claim, make such defence as will defeat 
the recovery though not entitled to judgment over against 
the state, in the absence of some legislative enactment 
authorizing the recovery.’ This contention woes too far. 
It is true that when the state voluntarily places itself 
in the position of a suitor, whether in its own courts or 
in those of a sister state, it will be held to have taid 
aside its sovereignty, and to have taken on the garb of an 
ordinary suitor, so far as concerns all proper matters of 
adjudication growing out of the cause of action sued on, 
and the defendant would be entitled to plead and prove 
any and all matters properly defensive, including credits 
and sct-offs, so far as the latter are dependent on, con- 
nected with, and grew out of the transaction which consti- 
tutes the subject-matter of the suit.) Such defences, though 
sometimes called set-offs. are not. strictly set-offs ‘A 
counter-claim is Sometimes a mere set-off; sometimes it is 
in the nature of a cross-action; sometimes it is in respect 
of a wholly independent transaction, | think the true 
mode of considering the claim and counter-claim is, that 
they are wholly independent suits, which for convenience 
of procedure, are combined in one action’ as was said in 
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suit possessed by the state as a prerogative of its 
sovereignty applies to a cross-action by set-off, unless 
expressly provided otherwise by statute, is fully sus- 


tained by several adjudications.~ ‘Nhe last case 
virtually overrules, without referring to, the Gaillard 
case” . . . . We hold that an independent claim 


cannot he set-off against a demand of the State, 
defensively or otherwise, without the affirmative con- 
sent of the State, and that the courts of this State 
will apply to a sister State suing here the same rule in 
this respect that is applicable to our own State whena 
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plaintiff.” The contrary has been held in some cases, and 
even enacted in some of the States. Most of such decisions 
are collected and explained in the above case. In 
Common-Wealth v. Owensboro and N. R. R. Co.,°° the 
Court said: ‘‘ When the state undertakes to litigate with 
the citizen, the latter may, by way of set-off or counter-claim, 
make such defence as will defeat the recovery, but is not 
entitled to a judgment over against the state, in the absence 
of some legislative enactment authorizing the recovery.” 
This was the language of the defendant’s contention in 
Moore v. Tate; but Folkes, J., said: ‘It is sufficient to 
say of this case that it contains no discussion of the ques- 
tion,—it cites no authority. Jt was a suit for taxes, and it 
was adjudged that no taxes were due. Sothat at best it 
is a dictum merely.” The rule does not, however, forbid 
the defendant from pleading or proving any matters pro- 
perly defensive, so far as they are dependent on, connected 
with, or grow out of, the transaction which constitutes the 
subject-matter of the suit; but that is distinguishable from 
set-off and justifiable on the ground that the claim is in the 
nature of a payment, or credit, or recoupment to which the 
detendant is entitled, the demand of the state being in fact 
for the balance. . 


The immunity of the State is quite absolute, and may 
not be overthrown by indirection, as, for instance, by the 
institution of suits against state officers, when really they are 
suits against the state.°' 


Thus in State v. Sneed’’ it was held that a proceeding by 
mandamas to compel an officer of the State to do that which 
the legislature has prohibited him from doing, tor example, 
to compel a tax-collectorto receive certain obligations of the 
state in payment of taxes, would be, in effect, a suit against the 
state, and not maintainable. In Mills Public Co. v. Larrabee,” 
it was held that where the Executive Council of a State should 
giveacontract toa certain party, it would not be competent 
for an unsuccessful bidder to sue the council to enjoin the 
contract with that party and compel the giving of the 
contract to him. Mr. Hawes in his Work on Parties says in 
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ba language that “an action in the courts of the 
nited States against the executive officers of a state, in 
their official capacity is in effect a suit against the state, 
and ag such is prohibited by the 12th Amendment to the 
Constitution.” 


This immunity of the state does not pass to a vendee 
of its property or rights.°* This is on the general principle 
that the immunity affects only the remedy and not the 
right. It was held directly in Coster v. Mayor of Albany" 
that the fact that a state would not be subject to an action 
on behalf of a citizen would not establish that he had no 
claim against the state, or that no liability existed from the 
state to him, but only that there was no proper tribunal to 
try the claim, and no remedy. Thus the creditors of a State 
have nothing, no doubt, to rely upon except her good 
faith, and the State can certainly, so far as the judicial 
tribunals are concerned, postpone the time of payment 
or refuse to pay at all.** The remedy in such cases is by a 
petition to the Sovereign or the Legislature, who, it is 
fair to presume, will make provision for its full execution, 
and do ample justice.” If the state is made liable to be 
sued in a certain court no other court can have jurisdiction 
overit.°* It also appears to be a general rule that an Act 
authorizing suits against the State, being in derogation 
of its sovereignty, must be construed strictly, and the 
privilege of suing restricted to those by whom it was 
clearly intended that it should be enjoyed,*’ and to such 
claims as are clearly comprehended by the Act.”° The State 
may of course abrogate this prerogative, but the abroga- 
tion may be partial, it may prescribe the terms, and condi- 
tions on which it may be sued und even the manner in 
which the suit shall be conducted,’’ and there will be no 
jurisdiction unless those terms and conditions are complied 
with and that manner conformed to.’’ Thus where a Statute 
permits actions against a State on such claims as are pre- 
sented to the auditor of public accounts, and in whole or in 
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part rejected, no claim that has not been so presented and 
rejected can be sued for.” 


It has also been held that the consent merely of an 
Officer of the State, the attorney-general, for instance, by 
appearing and answering in the name of the state, does 
not bind it by the judgment or decree which may be the 
result of the suit.”* The sovereign authority alone can 
authorize such suits,’’ andin the United States even a con- 
stitutional provision that suit may be brought against the 
State in such manner as the levislature thereof may direct 
does not compel the legislature to act; and until a statute 
has heen passed agreeably to such provision, the State retains 
its immunity from suit.”° 


It also appears to be held that a State may at any time 
withdraw its consent, and the withdrawal when made has the 
effect even of abating the suits pending at the time.”” In the 
United States such withdrawal has been held valid in the 
face of the prohibition of the Federal Constitution against 
the impairment of the obligation of contracts.?* In Antony 
v. Greenhew™’ the majority of the judges of the United 
Supreme Court said:—~ If a State furnishes a remedy by 
process against itself or its officers, that process may be 
pursued because it has consented to submit itself :o that 
extent to the jurisdiction of the courts, but if it chooses to 
withdraw its consent by a repeal of all remedies, it is restored 
to the immunity from suit which belongs to it as a political 
community responsible to no superior.” Similarly in 
State Ex parte,’ Breckell, C. J., said :— “Legal remedies 
or their efficacy in enforciag the oblization or liability 
are not contemplated as in cases of contracts between 
individuals, These are vain and useless against the state 
without the concurrence of the legislative power. Statutes 
are Often passed permitting suits against the State. Such 
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statutes are matters of grace, confer privileges, they do not 
create rights, and are always construed like other statutes con. 
ferring privileges or exemptions on the citizens. ‘The power 
to withdraw is commensurate with the power to confer, and 
when the privilege is withdrawn, the citizen is remitted to the 
condition in which he stood when it was conferred.” 


In India, the Government, unlike the Crown, can be and is 
often sued, and this is so on account of the original trading cha- 
racter of the East India Company, who in course of time acquired 
the government of India—and from whom the Queen finally 
took over that government. The main object of 21 and 29 Vie, 
C. 106, was to transfer to Her Majesty the possession and 
covernment of the British territories in Tndia, then vested in 
the Kast India Company in trust for the Crown, but it express- 
ly provided for a continuance of both the nature and the 
extent of liabilities with which the revenues of India in the Com- 
pany’s hands were chargeable. However, as the Queen could not 
be sued, asthe Bast India could have been, in’ her own courts. 
it was enacted by Sec. 65 that the © Secretary of State in 
Council should and might sue and be sucd asa Body Corporate, 
and that all persons might have and take the same remedies 
and proceedings, legal and equitable, agaiast the Secretary of 
State in Council as they could have dove against the East 
India Company, and that the property and effects thereby 
vested in Her Majesty for the purposes cf the government of 
India, or acquired for the said) purposes, should be subject 
and liable to the same judements and executions as they 
would, while vested in the Company, have been liable to, in 
respect of debts and liabilities lawfully contracted and incur- 
red by the said Company.’ It may thus generally be laid 
down that the liability of the Secretary of State in Council to 
be sued depends on that of the Kast India Company. The 
Company could not be, aud therefore the Secretary of State in 
Council cannot be, sued for all its acts. 


The Company was established originally for the pur- 
poses of trade only, but in addition to its powers of carrying 
on trade, it after some time ‘acquired also powers of quite a 
different character,’ ‘a power to acquire, and retain, and 
govern territory, to raise and maintain armed forces by sea 
and land, and to make peace or war with the native powers 
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of India.’ This statement of the Company’s powers was 
pronounced to be correct by their Lordships of the 
Privy Council in the Secretary of State in Council for 
India v. Kumachee Boye Sahiba,” in which Lord Kings- 
down, in delivering their Lordships’ judgment, said :— 
‘‘I"hatacts done in the execution of these sovereign powers 
were not subject to the control of the Municipal Courts, 
either of India or Great Britain, was sufficiently established 
by the cases of the Nabob of Arcot v. The Kast India Com- 
pany,”’ in the Court of Chancery, in the year 1793; and 
the Hast India Company v. Syed Ally,*' betore the Privy 
Council in 1827. the subsequent Stetute 3 &. 4, Will. 
IV, C. 85,innodegreedimini-hes the authority of the East 
India Company to exercise, on behalf of the Crown of 
Great Britain, and subject to the control thereby provided, 
these delegated powers of sovereignty.” In The East 
fudia Co. v. Syed Ally, Sir John Leach, in delivering 
their Lordships’ judgment said :—** The Kast India 
Company, in the exercise of what they considered their 
right of sovereignty resumed the jaghir in question, and 
eranted itto K. not in the form of the original grant to 
his father, but in terms totally different, being for lite only. 
It isin effect the same thing, as an act of sovereignty, as 
if it had been granted to a mere stranger. The Supreme 
Court of Madras had no authority to question an act of 
sovereignty exercised on the part of the Hast India 
Company.”*° 


The same view had been taken in other cases. 
In Elphinstone v. Heerachund," it was held that an action 
would not he for a seizure of property, when the proper 
character of the transaction was that of a hostile seizure, 
made, if not flagrante, yet nondum cessante bello. It 
may be difficult in some cases to determine whether 
an act is done in the exercise of powers, usually called 
sovereign powers, by individuals to whom such pow- 
ers have been lawfully delegated. It is clear that 
the East India Company would not have been liable 
for any act done by any of its officers or soldiers in 
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carrying on hostilities, or for the act of any of its naval 
officers in seizing as prize property of a subject, under 
the supposition that it was the property of an enemy, nor 
for any act done by a military or naval officer, cr by any 
soldier or sailor, whilst engaged in military or naval duty, 
nor for any acts of any of its officers or servants in the 
exercise of judicial functions. 


In fact, the immunity of the East India Company from the 
jurisdiction of ordinary courts in respect »f acts of state 
was never denied, though there is a considerable conflict 
of opinion as to what acts are to be deemed as such, and 
therefore, beyond the cognizance of the judicial tribunals. 
The distinction between such acts, and those other acts 
for which the Mast India Company was liable, has been 
often discussed and explained both in) England and this 
country, Their Lordships of the Privy Council appear to 
take arestricted view of anact of state, and to treat as such 
only those acts which do not profess to be justified by Ma- 
nicipal Law. It has been suggested against that view, 
that it is too vavue, and that if that were the correct law 
the Government couid easily secure immunity in the case 
of all wroouful acts by making no attempt at justification, 
and the worst and most unjustifiable acts would be the safest 
and furthest fromthe confines of the jurisdiction of judicial 
tribunals. The only qualification of the proposition sug- 
gestedisthat an act is deemed as of state only whenand so 
far as it affects aforeign state or a subject of a foreign state, 
Mr. Justice Stephen in his History of Criminal Law"’ thus 
speaks of it ‘as an act injurious to the person or to the 
property of some person whi is not at the time of that act 
a subject of Her Majesty, which act is done by any repre- 
sentative of Her Majesty’sauthority, Civil or Military, and is 
either previously sanctioned, or subsequently ratified by 
Her Majesty. . . . 48 between the sovereign and his 
subjects there can be no such thing as an act of state ” 
This is quoted with approval by Sir Frederick Pollock 
in his Work on lorts,** in which it is further said that an 
act of state, ‘on the whole appears to signify an act done or 
ado;ted by the prince or rulers of a foreign independent 
state in their political and sovereipn capacity, and within 
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the limits of their de facto political sovereignty. . . . . 
If we may generalize from the doctrine of our own courts, 
the result seems to be that an act done by the authority, 
previous or subsequent, of the Government of a sovereign 
state, in the exercise of de facto sovereignty, is not examina- 
ble at all in the courts of justice of any other state. So 
far forth as it affects persons not subject to the Govern- 
ment in qtiestion, it is not examinable in the ordinary courts 
of that state itself. Ifand so far as it affects a subject of 
the same state, it may be, and in England it is, examinable 
by the courts of their ordinary jurisdiction.” This distinction 
does not appear to be borne out in its entirety even by the 
decisions of their Lordships of the Privy Council, and in 
Salig Ram v. The Seerctary of State for Indra’ it was con- 
tended that. the party aflected by the act was a subject of the 
British Government, but apparently notice was not taken 
of that contention, and the act was held to bean act of 
state. It appears to be unanimously agreed upon that 
there are certain acts of the Crown, which the Municipal 
courts are debarred from taking cognizance of, and which 
affect the subjects of the state itself, 


The leading decision on the point is that to which 
reference has already been made, and which is usually 
cited as the ‘Tanjore case,"” In that case, the cause of 
action was the seizure of the estates of the late Kaja of 
Tanjore, and their Lordships held that it was without 
any ground of legal right, and thatthe Raja was an 
independent Sovereign of territories undoubtedly small 
and bound by treaties to a powerful neighbour, which left 
him, practically, little power of free action ; but he did not 
hold his territory. such as it was, as a fief of the British 
Crown, or of the East India Company ; nor does there 
appear to have been any pretence for claiming it on the 
death of the Raja without a son, by any legal title either 
as an escheat, or as dona racantia. ‘'heseizure was there- 
fore held to be an act of state and therefore beyond the 
jurisdiction of the Muincipal Courts. This decision and 
the distinction referred to in it has been repeatediy 
followed both at their Lordships’ Board” and by the courts 
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in India. In Forester v. The Secretary of State for Tus, 
the principle of the above decision of their Lordships was 
approved, but the seizure of the estates of Begum Sumroo 
the cause of action in that suit, was held not to be an act of 
state, and therefore, cognizable by the Municipal Courts, 
Their Lordships said : ‘*The act of Government in this case 
was not the seizure by arbitrary power of territories which 
up tothat time had belonged to another Sovereign State; 
it was the resumption of lands previously held from the Gov- 
ernment under a particular tenure, upon the alleged 
determination of that tenure.” ‘This distinction was referred 
to by the Bombay High Court in Hari Sadashiv v. Shatk 
Azmudin™ in which it was observed that the status of waikars 
was merely that of powerful saranjamdars subordinate to 
the Raja of Satara and similar to that of oegam Sumroo, 
and it was pointed ont that in The Secretary of State 
for India in Council v. Narauan Balvant Bhosle,” the 
Government were dealing with the Kaja of Satara, who was 
an independent sovereign, That distinction was again ex- 
plained in Salig Ram v. The Secretary of State for India,” 
in which their Lordships referred to the sovereign status 
of the last King of Delhi and to the circumstance that the 
seizure and confiscation of his property after the mutiny 
of 1857 were acts of absolute power, and not acts done 
under color of any legal right, of which a Municipal 
Court could take cognizance, and said : “The setzure of the 
royal targool villages for the reasons above given does 
not fall within the ruling of Forester v. The Secretary 
of State for Indin, but is governed by the principles 
laid down m The Seerctary of State in Council 
v. Kamachee Boye Sahaba, The East India Company v. 
Syed Ally, and in other cases in which the same principle 
is affirmed.” 


In regard to another class of cases, reference may be 
made to the case of Moodeley v. The East India Company,” 
in which Lord Kenyon said ; ‘1 admit that no suit will lie 
in this court against a sovereign power for anything done 
jn that capacity, but I do not think the East India Company 
is withinthe rule. They have rights as a sovereign power; 
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they have also duties as individuals, If they enter into 
bonds in India, the sums secured may be recovered here: 
so in this case a3 a private company they have entered into 
@ private contract, to which they must be liable. Here is 
&@ prima facie ground of action: the company has put other 
persons in the way of doing the plaintiffs an injury.’ In 
Sheo Lally. Shaik Muhomed,"’ the suit was for the possession 
of certain land purchased from the Government after its 
confiscation on rebellion, andtheir Lordships of the Privy 
Council in overruling the contention as to the want of juris- 
diction, said: “The meaning of an act of state is something 
which appertains to the ftunctions of Government. Sup. 
pose, for instance, any question had arisen with regard to 
the propriety of confiscating the rebel’s property, that would 
have been an act of state. Probably the determination of 
the Government to sell that confiscated property might also 
be treated as an act of state, butin the sale the (rovern- 
ment was exactly in the situation of an individual selling his 
property by auction.” “The Calcutta Supreme Court held 
the same in Peninsular O.S.N Co. v. The Secretary of State 
in Counctl,"’ and Sir Barnes Peacock, C. J., in delivering the 
judgment of the Court, said: “In determining the liabiliry 
of the East India Company to be suedin any case, the 
general principle applicable to suvercigns and states, and 
the reasoning deduced from the maxim of the English Law 
that the king can dv no wrong would have no force. We 
concur entirely in the opinion expressed by Chief Justice 
Girey in the case of The Bank of Bengal v. The East India 
Company."” that the fact of the Company’s having been in- 
vested with powers, usually called sovereign powers did 
not constitute them sovereigns. This is clear from 
the recital in the 53rd George LIT. ©. 155, by which the 
territories then in the possession and under the Government 
of the East India Company, with the revenues thereof, were 
vested in them for a further term, without prejudice to the 
undoubted sovereignty of the Crown in and over the same, 
or to any claim of the said Company to any rights, franchises 
or immunities. . . . Weare of opinion that the East 
India Company were not sovereigns, and, therefore, could 
not claim all the exemption of a sovereign; and that 
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they were not the public servants of Government, and, there- 
fore, did not fall under the principle of the cases with regard 
to the habilities of such persons, but they were a company to 
whom sovereign powers were delegated, and who traded on 
their own account and for their oWn benefit, and were engaged 
in transactions partly for the purposes of Government, and 
partly on their own account, which, without any delegation of 
sovereign rights, might be carried on by private individuals. 
There is a great and clear distinction between acts done in 
the exercise of what are usually termed sovereign powors, and 
acts done in the conduct of undertakings which might be 
carrie on by private individuals without having such powers 
delevated tothem . . . . Where anact is done, ora 
contract is entered into, in the exercise of powers usually 
called sovereign powers by which we moan, powers which 
cannot be lawfuily exercised except by a sovereign, or private 
individual delegated by a sovereign to exercise them, no 
action will lic.” 


The principle of this decision was carried furthor tho 
other way in Nohin Chunder Dutt v. The Secretary of State 
for India,’*° in which Garth, C, J., said: ‘* The persons whoare 
said to have been guilty of the acts and ‘default of which he 
(plaintiff) complains, are the officers employed in that 
department of the Government. service which relates to the 
imposition and collection of the excise duties. The ground 
of the complaint isthat these officers have been guilty of 
various breaches of duty in not fulfilling obligations to the 
alae which they were hound to fulfil in that capacity. 

ow it is impossible to doubt fora moment that the laws 
which are made in this or any other country for the taxation 
of the subject by the imposition of customs and duties, are 
laws which can only be made or enforced in the exercise of 
sovereign powers properly so called ; and these sales, at which 
the plaintiff contends that he purchased the rights on which 
he claims, on/y constitute a portion of the machinery and 
arrangement by which the imposition and collection of the 
excise duties are regulated in this country. His claim is 
therefore clearly cne of those which cannot be enforced 
against the Government of India’ The actual decision of the 
Supreme Court was distinguished by the Chief Justice on the 
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ground that in that case “ the negligence complained of was 
an act done by their (the Government’s) servants in carrying on 
the ordinary business of shipbuilders (unconnected altogether 
with the exercise of sovereign powers), and which any firm 
or individual might have carried on for the same purposes.” 


The Madras High Court has taken a different view of 
an act of state for the purposes of the immunity of the East 
India Company from the jurisdiction of the Courts. In the 
Secretary of State for India v. Hari Bhanjee, Sir Charles 
Turner in delivering the judgment of the Madras High Court 
after referring to the decision of the Calcutta Supreme 
Court and to the distinction made in that case between 
acts done in the exercise of powers usually termed sovereign, 
and acts done in the conduct of undertakings which might 
be carried on by persons who enjoyed no delegated powers 
of sovereignty. said, ‘The Court held that exemption 
from suit could not be claimed in respect of the latter 
class of acts and expressed no opinion that all acts of 
the former class would enjoy such immunity, and in Nobin 
Chunder Dey’s case it has been ruled that the liability of 
the Government or of its officers to suit is restricted to acts of 
the latter class, It appears to us that this position cannot 
be maintained, and that the decided cases show that in the 
class of acts which are competent to the Government and not 
to any private person, a distinction taken is between those 
which lie outside the province of municipal law and those 
which fall within that law, and that it is of the former only 
that in this country the Municipal Courts in British India 
cannot take cognizance. Acts done by the Government in 
the exercise of the sovercign powers of making peace and war 
and of concluding treatics obviously do not fall within the 
province of municipal law, and although in the administration 
ofdomestic affairs the Government ordinarily exercises powers 
which are regulated by that law, yet there are cases 1n which 
the supreme necessity of providing for the public safety 
compels the Government to acts which do not pretend to 
justify themselves by any canon of municipal law. For the 
exercise of these powers the Government, though irresponsible 
to the courts is not wholly without responsibility. Under 
the Constitution of :ngland it is more or less responsible to 
Parliament through the responsible ministers of the Crown. 
Acts thus done in the exercise of sovereign powers but 
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which do not profess to be justified by municipal law are 


we understand to be the acts of State of which Municipal 
Courtsare not authorized to take cognizance . . . The 


Tanjore case is an authority for the position that where the 
act. which is the ground of complaint is an act which 
professes to be done under the sanction of municipal law 
and in the exercise of powers conferred by that law, the cir- 
cumstance that it is an act done by the sovereign power or 
by the deputy of that power does not oust the jurisdiction of 
the Civil Courts. That the parties to the act then in ques. 
tion could claim such protection as was afforded by the status 
of sovereignty was not disputed, and the question on which 
the decision turned was whether the act affected to justify itself 
on grounds of municipal law, or whether it was in whole or in 
part a possession taken by the Crown under color of logal title, 
and in the latter case, the Committee determined that the 
defence of absence of jurisdiction had no foundation, . . 4 
If the decision (furester vy. Secretary of State) on which the 
Government relies is correct, then it was obviously uuneces- 
sary for the Privy Council in Forester’, case to have inquired 
into the title of the Begum, for the resumption of her jagir 
wasan act which could, under no circumstances, have been 
legally done by a private persou—it wasan act of the Govern- 
ment done in the exercise of administrative powers, but 
because it professed to be done under the sanction of 
municipal law it was examinable by the Municipal Courts. 
The cases we have cited appear to us to afford a sufficiently 
clear indication of the sense In which the term ‘act of state’ 
is to be understood in the rule which restricts the juris- 
diction of Civil Courts. In the case before us, the demand 
of which the respondents complained was levied by the 
Collector acting as he believed under the authority of muni- 
cipal law.” 


This decision was followed by a Full Bench of the same 
High Court in Vijaya Ragava v. Secretary of State for India,’ 
in which Kernan, J., said that in that case ‘*the character of 
the act in respect of which relief against the Sccretary of 
State might be maintained was considered, and after referring 
to all the authorities, it was held that the East India Com- 
pany were liable for negligence or misconduct of its officers | 
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in cases in which the sovereign would not have been 
liable on a petition of right, and it is pointed out that the 
Company were liable to suits in the Court of the Sovereign, 
and that they also submitted to the jurisdiction of their own 
Courts. It was held in that case that where an act complain- 
ed of is professedly done under the sanction of municipal 
law, and in the exercise of power conferred by that law, the 
fact that it is done by the sovereign power, and is not an act 
which could possibly be done by a private individual, does not 
oust the jurisdiction of the Civil Courts.” 


This view is to some extent borne out also by the provisions 
of several Acts specially passed by the Indian Legislature for 
exempting from the jurisdiction of Civil Courts various acts of 
executive and revenue officers done in the discharge of the work 
of the administration. Several instances of such general 
exemption have been mentioned in theabove Chapter . A ver 
notable instance of it is contained in Act IX of 1859 relating 
to the claims to property seized as forfeited.". The exemption 
in some cases extends only to certain courts or classes of courts. 
Thus Sec, 32 of the Bombay Civil Courts Act, as amended 
by Sec. 15 of the Bombay Revenue Jurisdiction Act, 1876. 
ao that “no Subordinate Judge or Court of Small 

auses shall receive or register a suit in which the Government 
or any officer of Government in his official capacity is a party, 
but in every such case, such judge or court shall refer the 
plaintiff to the District Judge, in whose court alone, subject to 
the provisions of Sec. 19, such suit shall be instituted.” 


a Secs. Rand 200f the Act provide: “Whenever any property shall have been attached or 
seized Without cither conviction or an adjudication of forfeiture by any officer of Government. 
as property forfeited or liable to be forfeited to Government for an offence for which, upon 
conviction, the property of the offender would be forfeited. the validity of such attachment 
or scizure shall not be called in question by any Court or other authority in any suit or 
proceeding, unicws the offender or alleged offender shall, within one year after the seizure 
of his property, have surrendered himeclf for trial. and upon trial before a competent Court 
vhall have been or shall be acquitted of the offence, and shall prove to the satisfaction of 
the Court that he did not escape or keep out of the way for the purpose of evading justice. 
Nothing in this section shall extend to persons entitled to panion upon Her Majesty's 
Proclamation, published in the Caleutta Gazette Ertraordinary, dated the lst of Novem- 
ber 1858, or to any person who, having surrendered himeclf within the period of one year 
after the seizure of his property, shall be discharged by onier of Government without a 

ution. . . Nothing in this Act shall be held to affect the right of parties not c 
with any offence for which, upon conviction, the property of the offender is forfeited in 
respect of any property attached or seized as forfeited or liable to be forfeited to Government ; 
provided that no suit brought by any pert in respect of such property shal] be entertained 
> it be instituted within the periad of one year from the date of the attachment or 
of the property to which the suit relates.” 
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158. As a age bere courts of every State have 

. a, jurisdiction over all the persons present 

se a anlar in the State at the time a the iaiuicen 
ject to, domiciled in, Of the suit, whether their presence is 
or present at the time temporary or permanent. This jurisdic- 
tion in the case of temporarily present 

foreigners is recognized by ull the writers 

on International Law,* as wellas by the Courts.* In Pea- 
body v. Hamilton,’ both the parties were aliens, but the 
Massachusetts Supreme Court held, that a personal action of 
a transitory nature might be maintained, if the defendant be 
personally served with process, although the service be made 
on board of a foreign vessel before its mooring at the wharf. 
The saine view has been taken in Alley v. Caspars," in which 
Peters, C. J., said—*' The true interpretation of the principle 
is, that when an alien or non-resident is personally present in 
any place in the State, however temporarily or transiently in 
such place, whether abiding, visiting, or travelling at the 
time, a process duly served upon him will confer complete 
Jurisdiction over his person in our Courts.’ And this jurisdic- 
tion may be exercised, even though the defendant's property 
is beyond the reach of the Court,’ or the subject-matter of the 
action occurred in another State.* ‘The Civil Procedure Code 
contemplates the service of a summons ona defendant outside 
British India, but it does not contain any provisions as to the 
cases in which a suit can lie against foreigners, and the Courts 
can take cognizance of such cases only when allowed by the 
general principles of International Law. There is a class of 
rsons, however, who though actually within a State, are, 
In contemplation of law, not sv within it as to be subject to the 
jurisdiction of its Courts, because their presence is as that of the 
representatives of some other sovereignty. On this principle, 
it has sumetimes even been held, that ambassadors and other 
public ministers and consuls and vice-consuls of foreign nations, 
whether served with process or not, may, at any time, even 
after appearance in court and a trial upon the merits, avoid a 

judgment against them, by showing their official capacity.* 
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; Some nations, indeed, entirely refuse to take cog- 
nizance of controversies between foreigners, remitting them, 
especially as to matters originating in foreign countries, for 
redreas to the tribunals of their own or of the defendant’s 
country. Thus in France, with few exceptions, the tribu- 
nals do not take cognizance of controversies between foreigners 
respecting personal rights aud interests."° But this is a result 
of their special ideas of policy aud convenience, and not required 
by International law. In England and America, as well us in 
India, suits are maintainable, and constantly maintained, 
between foreigners, when either of them is within the territory 
of the State in which the suit is brought."’ Mr. Pigott lays it 
down as a general rule, that “a judgment pronounced against 
a defendant resident in the State at the time of service of ‘the 
writ is good, and will in virtue of the general theory, be en- 
forced by the Courts of another country, when the proper 
procedure for bringing it) before them is put in motion.’??”’ 
Similarly, Brett, J., in Jackson v. Sprittall’s said: “ That the 
superior Courts of England did not decline jurisdiction in the 
case of any transitory cause of action, whether between British 
subjects or foreigners, resident at home or abroad, or whether 
any or every fact uecessary to be proved in order to establish 
either the plaintiff's or the defendant’s case arose at home or 
abroad. Though every fact) rose abruad, and the dispute 
was between foreigners, vet the Courts, we apprehend, would 
clearly entertain and determine the cause, if in its nature 
transitory, and ifthe process of the Court had been brought 
to bear against the defeadan® by service of a writ on him when 
present in Eugland,” ‘This proposition is important, “ because 
the converse is equally true, that with the cessation of residence 
or the absence from the territory, Comes a cessation of) this 
necessity for cbedience to the writ of summons, even in the 
case of subject» of the country." As a necessary consequence 
of this rule, if it stuod alone, a subject-debtor, would, by leaving 
the country befure the institution of a suit, be able to evade 
the jurisdiction of the courts; and when out of the kingdom 
could not be brought before its courts even for debts contracted 
there, A person after contracting a debt duriug temporary 
residence in a country would, by leaving it before a writ could 


wwe ¥ Con. Lawae, 736, | 1a Pig. For, 
. For. Jud. ra 


8. 168.) couRTs HAVE JURIGDICTION OVER ALL PERRONS IN THE sTaTR. 3799 


be served upon him, be completely free; and commercial debts, 
contracted without even this temporary residence, could not by 
uny means be adjusted Ly the tribunals of either country." 
To remedy this inconvenience, a jurisdiction is generally 
assumed even over persons residing or present in another state 
and this assumed Jurisdiction heing accepted by all nations 
has become a part of international law, though there is no 
unanimity as to its extent or to the cases in which it may be 
applied. Mr. Pigott believes'*—** that absent subjects may 
in all cases be cited; and in some countries thisrule is extended 
so as to include absent though domiciled aliens.” In England, 
Order X1, Rule 1 (c), provides that a writ of summons may be 
permitted to be served vutside the Jurisdiction when “any relief 
is sought against any person domiciled or ordinarily resident 
within the jurisdiction,” In Douglas vy. Forrest,’ Best, C. J., 
said—‘ A natural-born subject of any country, quitting that 
country, but leaving property under the protection of its 
laws, even during his absence, owes obedience to thosé 
laws, particularly when those laws enforce a moral obliga- 
tion.” 
the defendants had been at the time of the judgment subjects 
of the country whose judgment is sought to be enforced against 
them, we think that its laws would have bound them. 
Again, if the defendants had been at the time when the 
suit was commenced resident in the country, so us to have the 
benefit of its laws protecting them, er, as it is sometimes 
expressed, owing temporary allegiance to that country, we 
think that its laws would have bound them.” 


This rule admits of a still further extension in regard to 
foreizn shareholders in incorporated companies in the state. 
Thus in Bank of Australasia vy. Harding,'® it was held that 
the members resident in England of a company formed for the 
purpose of carrying on business ina place out of England 
would be bound in respect of the transactions of that company 
by the law of the country in) which the business is carried on. 
The question in that case was as to the liability of a share- 
holder iu an action on a judyment obtained in the colony against 
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the chairman or principal officer, who under the Colonial Act 
was liable instead of all the members. The defence was that 
the defendant was not resident in the colony, and had no notice 
or knowledge of the proceedings, but it was overruled, and 
Cresswell, J., said: The defendant was a member of a com- 
pany who must be taken to have been a consenting party 
to the passing of the Colonial Act. He must therefore, be 
regarded as having agreed that suits upon contracts entered 
into by the Company might be brought against the chairman, 
and that the chairman should, for all purposes represent him 
in such actions.” This decision was followed in Copin v. 
Adamson,”° in which Kelly, C. 8., said: ‘*I apprehend that 
it is now established by the law of this country that one who 
becomes a shareholder in a fureign company, and therefore and 
thereby a member of that company—such company existing 
ina foreign country, and subject in all things to the law of 
that country=himself becomes subject to the law of that country, 
and to the articles or constitutions of that company construed 
and interpreted according to the laws of that country in all things 
and as to all mattersand all questions existing ur arising in re- 
lation to or connected with the acts and affairs and the rights 
and liabilities of such company und its members severally and 
collectively, and if that company, by the law of the country in 
which it exists, or by the articles of its constitution, is subject 
to the jurisdiction of a particular court within thatcountry, 
so aleo is each shareholder or member subject to its jurisdiction 
ic all cases in relation to or connected with such company.” 
Amphlett, B., further said: ‘‘ A man may ¢ontract with others 
that his rights shall be determined not only by foreign Jaw, but 
by a foreign tribunal, and thus by reason of his contract, and 
not of any allegiance absolute or qualified, would become bound 
by that tribunal’s decision.” The decision in the case was 
aifirmed on appeal." 


159. Mr. Pigott says that the true rule as to persons 
Courts cannot acquire outside the jurisdiction is: ‘ That a State 
jurisdiction over for- hes aliscretion vested in it to declare in 
eigners not present in what cuses absent defendants whether 
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Rhone its Courts; that all States having that 
discretion vested in them, all other States 

will recognize the due exercise of it, and enforce a Judgment 
delivered in accordance with it, even thouch it be against one 
of their own subjects. This rule contlicts with the maxim 
Actor sequitur forum rez, but that maxim can no longer be 
said to exist in its integrity, for every country has introduced 
exceptions to it.”°* In Btkrama Singh v. Bir Singh,” 
Plowden, J., likewise said—*‘* There iscertainly, so far asl can 
ascertain, no rule of international Jurisprudence universally 
recognized that a Municipal Court 1s absolutely incompetent. 
to exercise jurisdiction over & non-resident foreigner, and 
It is certain that in many, if not in most, countries, the 
Municipal law authorizes the exercise of jurisdiction in such 
cases by its own courts, subject, “enerally speaking, to the 
condition that notice actual vr constructive be riven to the 
absent defendant. For instance, the Code of Civil Procedure 
expressly enacts in Sec. 10 that no person shall, by reason of 
his descent or place of birth, be iu any civil proceedings exempt 
from the jurisdiction of anv of the courts, and in Sec. 89 
provides for service of summons vutside the jurisdiction, while 
Sec. 17 authorizes the court tv take copnizance of certain suite 
when the cause of action has arisen within the jurisdiction.” 
It appears to be generally agreed upon, however, that even the 
personal service of asummous on a non-resident foreigner de- 
fendant at his foreign domicile can create no jurisdiction, so as 
to render the judgment enforceable in the courts of any other 
State. Mr. Black says— It is sometimes attempted to obtain 
Jurisdiction of a non-resident foreigner by the personal service 
of process upon him at his domicile. ‘his, however, is 
admitted on all sides to be inffectual. It can have no greater 
force or virtue than a purely constructive service.’ It has 
been held in several cases that a personal judgment which a 
Court may render against one who is not a citizen of the State, 
nor served with process within its borders, no matter what the 
mode of service, ig void, because the court has no jurisdiction 
over his person,*' ‘*No sovereignty can extend its powers 
beyond its own territorial limits to subject either persons or 
property to its judicial decisions. Every exercise of authority 


™ Pig. Por. Jud. 157. *) Harto, Ransom, NOU 8. 1! 
89 1680 P. B. No. 191. p. Martins Cobb, 77 Tox 
* Bi. Jud. Fliet «. MeCormick, 164 


t. Daniell, 23 fac BR 


BY4 NO JURISDICTION OVER FOREIGNERS BY SERVICE OF PROCESS (8. 158. 


of this sort, beyond this limit, is anullity. . . . A citizen of one 
state or country cannot be compelled to go into another state 
or country to litigate a civil action by means of process served 
in his own state or country. And ajudgment obtained upon 
gach service, where no appearance is made by the person so 
served, can impose no personal liability which will be recognized 
beyond the state in which the action originated.” ‘* The 
courts of a state,” said Mr. Justice Story, in Picguet v. Swan,” 
‘however general may be their jurisdiction, are necessarily 
confined to the territorial limits of the State. Their process cannot 
be executed beyond those limits; and any attempt to act upon 
persons or things beyond them would be deemed a usurpation 
of fureign sovereigaty not justified or acknowledged by the law 
of nations.” 


In De Meli v. De Mel,** Bradley J., said:—‘* A party 
whose domicile is in a country is subject to its laws; and juris- 
diction of his person, as well as of the subject-matter, may be 
acquired by the Court by means of substituted service in the 
manner provided, if provision for such purpose is made by its 
laws, although the party sought to be charged by an action 
brought against him is then absent from the country, and 
cannot be personally served with process within it.” Buta 
Court has no extra-territorial jurisdiction, and a person not 
domiciled in the state or country cannot be charged tn personam 
by adjudication there, unless he is personally served with notice 
or process within it, or voluntarily submits himself to the 
jurisdiction of its Court by appearing in some manner in the 
action or proceeding sought to be instituted against him.” “ 
In Jones v. Jones” Andrews, J., said: “It must be conceded 
at the outset that the service of the citation upon the defendant 
here, who at the time was a resident and citizen of New York, 
owing no allegiance to the State of Texas, was utterly void and 
ineffectual as a means of giving the courts of Texas jurisdic- 
tion of the defendant. The processes of Courts run only 
within the jurisdiction which issues them. ‘They cannot be 
served without the jurisdiction, and Courts of one state caunot 
acquire jurisdiction over the citizens of another state, under 
statutes which authorize a substituted service, or which provide 
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for actual service of notice without the jurisdiction so as to 
authorize a judgment iz personam against the party proceeded 
against. This question has recently been considered in several 
eases in this State, with a fulness of argument and _ illustration 
which leaves nothing to be said, aud it is sufficient to refer 
to the decisions: Kerr vy, Kerr;" Hoffman v. Hoffman ;* 
Hunt v. Hunt ;°° People v. Baker ;' O' Dea v. O' Dea.*: 
It cannot be doubted, therefore, that the Texas Court did not 
uequire jurisdiction of the defendant in the action by 
the service of the citation here, or that, if the defendant 
had remained silent, taking no notice of the proceeding, 
no valid judgment could have been rendered against him,” 
Incidental observations, apparently, to the contrary may be met 
with in some cases,’ but they have no reference to foreigners 
in other countries, but either to persons subject to or domiciled 
in the country itself and casually staying in other countries, 
or to persons subject to or domiciled in other countries 
and casually staying in the country itself. This distinction 
as to the mode of serving’ process has application to those 
classes of persons; as while jurisdiction may be acquired over the 
former even by a constructive service, personal service of the 
summons is considered necessary to give jurisdiction over the 
latter. ‘This distinction is justified on the ground, that in the 
former case the defendant being subject to and bound by the 
laws of the country is considered bound by any constructive 
service of the summonsauthorized by thuse laws.’* Foreigners, 
however, are not bound by those laws except while present in 
the State, and it is contended that the courts of other coun- 
tries, and especially of the country of which they are subjects 


ote ee 





4A judgment obtained imo a court of one State cannot be enforced in the court 
wd against i couizen of anuther. unless the court rendering the judgment has acquired 
juriadiction over the defendant by actual service of process upon him, or by his voluntary 
sppearance ty the suit ancl subiiission to that jurisdiction, Such judyinent may le 
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property, effects. and ereditk of a non-resident defendant there situated, but it cannot he 
enforced ot mate the foundation of an aetion in another State, A law. whoch substitute 
constructive for actual notiee ts binding upon persons dommeded within the State where 
such Jaw prevails, ana as respects the property of others there situated, buat can bind 
nether person nor property beyond its limits, This rales based upon iternatiaual law. 
wich Uproar thiat natural pretaction whieh every Outs Cowen tee tim cow en ocr zecres, i 

eoncedes the jurmdiction of the court to the extent of the State where the judgment is 
rendered, but apon the principle thatat world be unjust to its own citizens to pave effect 

to the judgments of a foreign tribunal against them. when they had no opportunity of 

heard, its validity bevond that state i dented? 
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and in which they are domiciled, will not give effect to judg- 
ments against them unless they received an actual notice in 
proper time to be able to defend the suit, When in any 
country in accordance with its laws, a summons is served 
constructively by posting at the door of the court or any 
other public place, “there is no pretence to say that such 
modes of proceeding can confer any legitimate jurisdiction over 
foreigners who are non-residents, and do not appear to answer 
the suit, whether they have notice of the suit or not. The 
effects of all such proceedings are purely local, and elsewhere 
they will be held to be mere nullities.°’” 


Dr. Bigelow speaking of the rule of the American Courts, 
says’’—" If, the defendant is a citizen or resident of the state 
of the forum. be will be bound by the laws of that state con- 
cerning the mode of acquiring jurisdiction over him; if not, 
jurisdiction can be obtained over him, so as to make the judg- 
ment available for any purpose other than the appropriation 
of property of his actually levied upon, only by personal service 
of process upon him within the state of the forum, lawfully 
made, or by his voluntary and general appearance.” It has 
often been held that a judgement can have the conclusive effect 
of a judgment tn personam, only if the process is personally 
served upon the defendant, while he is within. the jurisdiction 
of the sovereignty under) which the court acts,*”? for no 
sovercign has the right to issue such notice to the citizen of 
another state or country, aud thereby draw the party from his 
own proper forum ad liam eramere.”’ A decree in personam 
merely can only be supported, against a person who is not a 
citizen or resident of the state in) which it is rendered, by 
actual service upon him within its jurisdiction, and construc- 
tive service by publication in a newspaper is not sufficient. 
The courts of the state might perhaps feel bound to give effect 
to the service made as directed by its statutes. But no court 
deriving its authority from another Government will recognize 
w inerely constructive service as bringing the person within the 
jurisdiction of the court.” The Supreme Court of Vermont 
laid down in a case—* That to the extent that the judgment 
was satistied by the property attached, the proceeding would bar 
a recovery in this action. To that extent the Judgment there 
is available here in behalf of the defendants, the same as a 
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payment would be. That is, that judyment is conclusive be- 
tween the parties as to the property of the defendants there 
attached and appropriated to its satisfaction, but beyond that, 
and as a judgment in personam, we think itis a nullity. The 
court, having no jurisdiction of the defendants had no power 
to adjudge as ayvainst them upon the amount of the plaintif’s 
claim, no power to pass upon the defendants’ personal rights 
and ubligations ; therefore a judgment in form against them, 
as an incident of the proceeding against the property attached, 
could not operate as a merger of the original claim." 


160. The presence in a country of a person’s property 
. does vot conter on the courts of that 
Presence of a non-resi- ee See 
dent foreigners pro. Country jurisdiction over that person. 
perty in a country Dr. Story observes,” that the presence of 
a hot mae Abs property within aa COUMETY does not make 
ee jurisdichon the owner generally a subject of the 
suverelyn oof that country; and that 
whether the property attached Ina country is tangible or debts 
due by persons there to uon-resident persons, for all the pur- 
poses of the suit, its existence within the territory constitutes 
a just ground of proceeding to enforce the rights of the plain- 
tit! to the extent of subjecting such property to execution upon 
the judgment. Butif the defendant lias never appeared and 
contested the suit, it is to be treated to all intents and purposes 
as a mere proceeding te Tem, and not as personally Lindingr 
on the party asa judgment fn personam ; or, in other words, 
it only binds the property seized or attached in the suit, 
to the extent thereof, and isin no just sense a decree or judg- 
ment binding upon him beyond that property.©? fn other 
countries it is uniformly so treated, and is justly considered as 
having no extra-territorial force or cbligation.“| Dr. Bigelow in 
his notes in the eighth edition’ of Story’s Conflict of Laws 
says—“ If jurisdiction was obtained against a non-resident by 
attachment of his property only, the judgment rendered thereon 
will have no extra-territorial effect further than to bind the pro- 
perty attached and diposed of!” Indeed the judgment ts of no 
further avail even in the State in which it was rendered. No 
general execution can be igsued for any balance unpaid after the: 
uttached property is exhausted, and no suit can be main- 
tained on the judyment in the same or any other Court,’”” 
6t Vide, Herin,. Comm. O26, 


@? &o-Conf, Laws. 770, 46 Leovr ¢. Reynolds, 10 Wall, 08, 
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Similarly Dr. Herman says :*—** Wherea party is within 

a territory, he may justly be subjected to its process and bound 
personally by the judgment pronounced on such _ process 
against him. Where he is not within such territory, and is 
not persunally subject to its laws, if on account of his supposed 
or actual property being within the territory, process by the 
local laws may, by attachment, vo to compel his appearance, 
and for his default to appear, judgment may be pronounced 
against him. Such judgment must, upon general principles, 
be deemed only to bind him to the extent of such property, 
and cannot have the effect of a conclusive Jude@ment in perso- 
nam, for the plain reason that, except so far as the property is 
concerned, it is a judement coram non qudtec.©”” It has been 
repeatedly held by the American courts, that the jurisdiction 
of the courts of a country over a non-resident foreigner’s pro- 
perty within its limits authorizing its seizure and sale according 
to its laws,77 and even its attachment) by the said courts,’' will 
not give them jurisdiction over that foreigner, and a judgment 
rendered against him will be effectual only as a judgment 
ta rem, acting upon such property as he may have within the 
jurisdiction. “Phe Courts of the country in which the pro- 
rty is situate may subject it to the payment of debts, but 
tae no power to conclude the owner’s claim thereto by a judg- 
nent not mm rem, and not founded on voluntary appearance.’ 
Chief Justice Parsons in) Bissell vo Brtgys,’) said: “Tt may 
be remarked that a debtor, living in Massachussets, may have 
goods, effects, or credits in New Hampshire, where the creditor 
lives, The creditor there may lawfully attach these, pursuant 
to the laws of that State, in the hands of the bailiff, factor, 
trustee, or garnishee of his debtor, and on recovering judgment, 
those woods, effects and credits nay lawfully be applied to 
satisfy the judement. [f, however, those goods, effects, and 
credits are insuticient to satisty the judement, and the creditor 
shonld sne an action on that judgment in this State to 
obtain satisfietion, hemust fail; because the defendant was 
not personally amenable to the jurisdiction of the Court 
rendering the judgment. And if the defendant, after the 
service of the process of foreign attachment, should either in 
person have zone into the State of New Hampshire, or con- 
stituted an attorney to defend the suit, so as to protect his 
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goods, effects, or credits from the effect of the attachment, he 
would not thereby have given the court jurisdiction of his 
Person ; since this jurisdiction must result from the service of 
the foreign attachment. It would be unreasonable to oblige 
any man living in one State, and havine effects in another 
State, to make himself amenable to the Courts of the last 
State, that he might defend his property there attached.” 
The United States Supreme Court in Hall v. Lanning” 
even held that “in a suit against a partnership, if one partner 
is not within the jurisdiction of the Court, and is not. served 
with process, and does not voluntarily appear and answer to 
the suit by himself or his attorney, the judgment against. the 
partnership cannot be enforced against him out of the local 
jurisdiction, even though by the lez loci a service ou the partner 

resident within the jurisdiction is sufficient to authorize a 
Judgment against all the partners.” Mr. Freeman says: ** If 
a partnership i is doing business in a state or country of which 
some of its members are non-residents, there is no doubt that 
upon service of process upon the resident defendants, a judg- 
ment may be entered which will bind them personally and be 
enforceable against the partnership assets found within the 
jurisdiction of the Court.” © 


The same view has been finally taken in England also.78 
Mr. Pigott says that the rule of territorial jurisdiction “ in no- 
wise over-rides nor forms any extension of the rule of residen- 
tial jurisdiction, and the owners of property therefore are not 
on account of the property amenable in any suit instituted 
against them by residents; although, if the suit, once begun 
against them when temporarily resident, terminate udverselv, 
this property will be taken in execution.” “% Blackburn, J., 
in Scehthshy vy. Westenholz," said: —“ We deubt very much 
whether the possession of property locally situated in the 
country and protected by its laws makes the posseasor bound ; 
it should rather seem that whilst every tribunal may very 
properly execute process against the property within its juris- 
diction, existence of such property, which may be very small, 
affords uo sufficient yround for imposing on the foreign owner 
of that property a duty or obligation to fulfil the judgment.” 
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In Nallatambi Mudaliar v. Ponnusamt,” Sir Charles Turner, 
C.J., and Muttusami Ayyar, J., said that they could find 
‘no principle for holding that the mere possession of property 
fn the foreign country would, by reason of the protection en- 
joyed, confer on the courts of that country jurisdiction over a 
ioreigner, neither domiciled nor resident therein, in respect of 
matters unconnected with the property.’ 


16]. For the competency of the jurisdiction of a court, it 
Personal disqualiticn 1S further necessary that there should be 
tion of ~~ subjective personal jurisdiction also, that 
the individual judge presiding over the 
court should not be personally disqualified from trying the suit or 
other civil proceeding as the case may be. The disqualifica- 
tion of the judge In regard to the cognizance vf the suits in 
which, or in the result of which, he ee any personal interest is 
often held to divest the court of its jurisdiction over the said 
suits. This disqualification is expressly provided for by the 
Legislature in regard to soine of the Provinces in British India. 
Thus the Bengal, North-Western Provinces, and Assam 
Civil Courts Act, 1887, broadly enacts’. that the presiding 
officer of a Civil Court shall not try any suitor other proceed: 
ing to whieh he isa party or in whieh he is personally inter- 
ested. ‘There are. similar provisions in the Madras Civil 
Courts Act, and the OQudh Civil Courts Act also. The 
principle, however, i of a general application, and in’ force 
even in countries where at has not) been embodied in any 
legislative enactment, 


Nemo debet esse judex um propria causa, was a familiar 
maxim amoug the Romans. Tt is against reason," save 
Littleton, ‘that if wrong he done te any oman, he 
thereof should be his own Judees’’ Tt was enacted in 

asearly as the reign of Henry VI, that a Justice 
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of the Peace exercising his office in his own case should be 
punished, A member of Town Council who has taken 
part in the resolution for prusecuting any one cannot sit over 
him in justice, and in case of hie sitting, the conviction will be 
void,*® even if he does not really take any part in the pro- 
ceedings until the other Justices determine on the convic- 
tion.” In Q. v. Justices of Great Yarmouth," the chair- 
man of the Magistrates, who was himself an appellant in 
one of the cases fur hearing, took partin the decision of all 
the cases except his own, and the Court held that he, being 
a litigant in a matter similar to the other matters before 
the Court, was disqualified from acting as a Justice in 
those other matters also, and that the orders passed on them 
were void. Field, J., in his decision in the case said: “It is 
not enough that the conclusion arrived at was right, and that 
it has been arrived at on right principles, for every person 
having a personal interest in any litigation or having a direct or 
indirect. motive for desiring a particular decision to be come to 
should abstain from putting himself in such a position as that, 
unconsciously to himself, a bias due to the administration of 
justice might take possession of his mind... . Had 
this been a matter, such, for instance, as an assault, or some- 
thing having no common ground with the other cases, the 
fact that the Mavor was going to conduct such a case would 
have had no bearing on the decisions in the other cases. Here, 
however, there was a common feature in all the cases, uamely, 
that to arrive at the rateable value in each of the six cases the 
same elements of value had to be considered, for these houses 
were all in the occupation of the owners.” 

It has been repeatedly held that any pecuniary interest, 
however small, tn the subject-matter is) sufficient to create 
the disqualification, “Phe interest must however be real, 
and the mere possibility of bias in) favor of one of the parties 
does not tpso facto avoid the Judge's decision. In Q. v. Hands" 
the Corporation of B. were the owners of water-works, and 
were empowered by statute to take the water of certain streains 
without the mill-owners’ permission, on obtaining a certain 
certificate of Justices, who granted the same notwithstanding an 
objection from the owners. Two of the Justices were trustees 
of certain institutions that had lent money to the Corporation 
on bonds charging the corporate fund. Neither of the Justices 
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could by any possibility have anv pecuniary interest in those 
bonds, but the security of their cestuis que trust would indirect- 
ly produce that effect, as increasing the value of the water- 
works, and this interest was considered to be not sufficient to 
disqualify their acting in the granting of the certificate. The 
interest to disqualify must be direct and certa'n, and not merely 
remote or contingent. Blackburn, J., in delivering the judg- 
ment of the Queen’s Bench Division said: “If by any pos- 
sibility these eentlemen, though mere trustees, could have 
been liable to costs cr to any other pecuniary loss or gain, in 
consequence of their being so, we should have the question 
different from what it is; for that might be held an interest. 
But the only way in which the facts could affect their impar- 
tialitvy, wonld be that they might havea tendency to favor 
thoxe for whom they were trustees, and that is an objection not 
in the nature of interest, but of a challenge to the favor. 
Wherever there is a real likelihood that the judge would, from 
kindred or any other cause, have a bias in favor of one of the 
parties, it would be very wrong in him to act.” In Q. v. 
Manchester S. and L. R. Co.,” there was, at the time of the 
summoning of a jury and the taking of an inquisition before 
the sheriff as to the amount of compensation payable for land 
taken by a Railway Company, an exccutory agreement not yet 
carried out, by which that Company would ultimately become 
amalgamated with another Railway Company, and the sheriff 
was a Share-holder in the latter Company, his interest was 
held not to disqualify him. In Q. v. Farrant’' it was 
admitted that ifa Magistrate had such a substantial interest 
other than) pecumary in the subject-matter of the litigation as 
to make it likely that) he will have a bias, he would be disqua- 
lified, but it was held that the mere fact of his being a witness 
in the cause did not necessarily disqualify him. In Serjeant v. 
Dale®- it was actually laid down that if a Magistrate had any 
legal interest in the decision of a case. he would be disqualified 
from trying it, no matter how small that interest might be; 
Mellor and Lush, JJ... pointing out that “the law. in 
laving down this strict rule had regard, uot »0 much perhaps 
tu the motive which might be supposed to bias the Judge, as 
to the susceptibilities of the litigant parties.” This was quoted 
with approval in this country iu Ceirish Chunder Whose v. The 

ress” am which Trevelyaa aud Rampini. JJ., said; 
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“In this case it 1s clear that the District Magistrate from first 
to last was the prosecutor, He initiated and directed the 
whole proceedings. He may also, we think, be said to have 
been personally interested in them, for the word § personally’ 
in Sec. 555 does not, we think, mean merely * privately itte 
terested’ or ‘interested as a private individual,’ but includes 
such an interest as the District Magistrate must in this case 
have had in the conviction of the accused (see the case of Ju re 
Het Lall Roy'*}. Secondly, the Magistrate in the passage from 
his judgment, which has been read, and in other passages-— for 
instance, in those in) which he describes the locality in which 
the unlawful assembly took place-—has described matter which 
came under his own observation. Tle therefore has embodied 
in his judgment matters which, if relevant, should have/been 
deposed to by him ou oath ino the witness-box., Now, it is 
clear, that no Magistrate can try a case in which he is) himself 
a witness. The rule laid down in Ampress v. Donnelly" aud 
may other rulings, is that a Magistrate cannot. himself be a 
Witness ina case in which he is the sole judve of law and 
fact. The Magistrate ina letter which has been read to us 
states that he only witnessed the facts deposed to by the wit- 
nesses from a distance, and it has been said that his evidence 
could not have materially affected the result of the case. But 
this appears to us to be immaterial. The accused are entitled 
to have nothing stated against them in the judgment. which 
was not stated on oath in’ their presence, and which they had 
no opportunity of testing by cross-examination and of rebutting 
(see the case of Ja re Hurro Chunder Paul") 


The same general principle is recognized and acted upon 
in the American courts also. Thus Mr. Pawes, in his) work 
on the jurisdiction of courts says:—“ A judge who is a stock- 
holder in a corporation is an interested party ina suit by the 
corporation. The smallest pecuniary interest disqualifies the 
persun who is tv act in the decision of the cause; there can and 
ought to be nu infringement or relaxation ofthe rule. Wherea 
case is of such a nature as to make it unecessary in its course or 
final issue, for the trier to pass upou his own implicated rights 
or interests, the rule attaches and unseats him. The only 
exception known to this broad and gencral rule cxists where 
there may be a necessity that the person so interested should 
act in order to prevent a failure in the administration of 
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justice.”® Similarly, Mr. Freeman says:—“ It is a maxim of 


every country that no man should be judge in his own cause.” 
The learned wisdom of enlightened nations, and the unlettered 
ideas of ruder societies, are in full accordance upon this 
point, and whicrever tribunals of justice have existed, all men 
have agreed that a Judge shall never have the power to decide 
where he is himself a party. In England it has always been 
held that, however comprehensive may be the terms by which 
jurisdiction is couverred upon a judge, the power to decide his 
own cause is always a tacit exception to the authority of his 
ofice. Such | conceive to be the law of this State.”9? These 
principles extend to all the cases in which the judge has an 
interest, though minute, or indirect, as where one of the parties 
is a corporation of which the Judge isone of the stock-holders.” 
Thus an order of appointment of an administrator by a judge 
having a claim avaiust the estate has been held to be void.’ 


In Webster v. County of Washington,’ it was held, how- 
ever, that an ownership of certain lands contiguous to the line 
of a proposed county highway, which may affect or enhance the 
value of such lands, is not such an interest as legally precludes 
the owner from acting as a member of the Board of County 
Commissioners upon a petition signed by himself and others 
for establishing the road, Tt has even been said, sometimes, 
that the interest: to serve as disqualification must be a pecu- 
niary or proprietary interest a relation by which, as debtor or 
creditor, or heir or legatee, or otherwise, the Judge will gain 
or lose something by the result of the proceedings, in) contra- 
distinction to an interest of feeling or sympathy or bias that 
would disqualify a juror) And in Foremen ve Town of Ma- 
rianna,” a judge ofa County Court was held not to be dis- 
qualified to act upon an appheation to annex territory toa 
Municipal Corporation by reason of being a resident of the 
Corporation, and having voted for or against the annexation, 
In Bowman's case, a judge was held not to be disqualified to sit 
in the trial of a case instituted by persons composing a committee 
of a Corporation by reason of the fact that he was an honorary 
member of the Corporation. In some of the States it is 
expressly enacted, however, that a Judge shall not try a cause 
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in which he would be excluded from being a juror by reason 
of interest, consanguinity, or affinity to either of the’ parties 
and on the ground of such an enactment it was contended in 
Sauls v. freeman,’ that Judge Broom was disqualified. The 
contention was overruled however, and Raney, J., said: —The 
Interest meant by the statute is property interest, 2.) , 
We do not think. if an issue of fact in’ the mandamus proceed- 
ing could have been sent to a Jury for trial, that one of the 
signers of the petition would have been rendered Incompetent 
asa Juror on the ground of interest by the mere fact of being 
such sioner.” Where, however, a town in which a Justice resided 
was summoned before him as trustee, his imterest as one of the 
inhabitants of the town was held to make his action in taking 
a recownizance void.” 

“ven relationship with either of the parties toa suit. is 
considered a sufficient interest’ for disqualification from acting 
asa Judge; and there are statutory provisions to that effect 
in most of the States of the Cnion. Even in the absence of 
such provisions, decisions by Judges related to the parties have 
heen held void ing a namber of States.” Where the record 
showed mere relationsli;, the California Supreme Court held 
the decision to be void.’ In /f/orton ve Howard,” the Judge 
was a nephew by marrage to the plaintiff, und a statute 
expressly provided that) ‘no Judge can sit’ as such in ANY 
‘ause in which he was a party, or in which he is’ interested, 
or in which he would be excluded from beimyg a jurar by reason 
of consanguinity or affinity to) either of the parties: and the 
Michigan Supreme Court held that the judgment of the Court 
wae totally void. Champlin, C. J., in delivering the judgment 
of the Court, said: “This statute, mandatory in its terma, 
voices the universal sentiment of mankind excluding Judges 
from sitting in cases where they are parties or are interested, .. 
No judge can sit in lis own cause, Should he do so, a 
decree rendered by him in lis own favor would be utterly 
void. Pf he cannot sit, his seat, ing a judicial sense, is vacant, 
and his acts are without Judicial sanction. ‘The inhibition of 
the statute is the same where he is related to a party to acause. 
and the resultis the came. Phe authorities are numerous and 
nearly uniform, whieh hold that a Juduiment or decree rendered 
bv a Judge, contrary to a statute like ours, is void, and may 
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attacked collaterally : Hout v. Morgan,” Oakley v. Asptn- 
wall,'” Estate of White ;'' Chambers v. Hodges ; * Fechheimer v. 
Washington ; ' "Hall v. Thayer ;'' In re Ryers;” In re Dodge, 
ete., Mfg. Co ,' "Peninsular Ry. Co. v. Howard 5" Stockwell v. 
Township Board ;\" Shannon v. Smith ;'" West v. Wheeler.” 
It is urged that the remedy of the defenda"ts was by appeal, and 
to have raised aud contested the question of the validity of the 
deeree in the Appellate Court. But the deerce in the Court 
below was taken upon the matter of the dill) as confessed for 
want of an appearmec. ‘The defendants could not) be presuim- 
edto know that a decree could be eutered against them by it 
Judge disqualified on the ground of Kinship or affinity. And as 
the record does not disclose the fact, itis not quite clear how the 
question could be rased upon the record upon appeal. But 
the objection reaches further than the mere rrhts of parties to 
the suit. Tt involves the administration of justice before 
ae and impartial tribunals. whose quadieial acts the 
public are interested in placing above the plane of criticism or 
reproach, Tf a decree of an inferior Court may be sustained 
because an appeal will le, what shall be done when a deeree 
ofa Court of last resort ts passed and entered by Judges inter- 
ested or related tthe parties 5 Tt cannot he seer Fonte by 
appeal, The statute applies to all Judaes and oto all Courts, 
and renders there acts eoran aon padiers Ta Pentusular Ry. 
Oo.s. Flowards iteowas satd s -*o This not aomatter of disere- 
hun with the Judge or other person acting mea pudietal capacity , 
noris at left to hts owt sense of proprety or deeenuey, but 
the principle forbids hime te actin such capacity at all when he 
is thus interested, or when die inay possibly be subjected to the 
temptation. Eis po vers are absolute I uhject to this) linwta- 
tion.” Auaoain Siockinell Pox nship Bourd,' at Was sald : 
The tumediate rights of tie - litigants are not the only vbjvets 
ofthe rule, A anu perabolt: wuliey, whieh is interested i 
preserving every abvatal suointed bv law from ica 
rmpenousty demands its obser ances’ 


The New York Courts even hold a judginent void) where 
the Judge is related to the real party in interest, although not 


toawny party of record. © In England, however, a judgment In 
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adudge having an interest is held to be not void, but only 
erroneous and voidable. Thus in Phillips vy. Eyre. it was 
said :—** As a rule the judgment of an interested Judge is 
vuldable, and liable to be set aside by prohibition, error, ot 
appeal, as the case may he; but it is not absolutely void; and 
persons acting under the authority of such a judgment batate 
it is set aside ‘by competent authority would not be liable te 
be treated as trespassers, * This has been approved in the 
recent case of Fowler v. Brooks,” by the New Hampshire 
Supreme GOourt. In Dimes v. Grand Junetion Canal Co.,*' 
decrce pronounced by an interested Judge was again held to 
be merely voidable and not void. tn Koger © Franklins’ the 
Alabama Supreme Court has held the same. ft appears that 
generally where the disqualification is a0 result of common 
law, a judgment by a Judee so disqualified i held to be void- 
able only, but. whore the “disqualification has been formally 
enacted, the judgement is held void. This distinetion has, 
however, been repudiated inja numberof eases.) Mr. Vanflect 
also maintains that, such deeisions are always only voidable 
and never void. and condemning the distinetion, says: t No 
reason has ever been assigned tor this distinetion The mandate 
ofthe common law is Just as es to the courts as the 
mandate of the statute, Wha different: consequence should 
How from a disreward of the one than trom a disregard of the 
other, itis difheult todiscaver. | Tt is noticeable, howeve r, that 
there i8 no statutory provision concerning the disqualification 
im Indiana, and still a deeiton by an interested Judge has been 
held to be void there.” “Phe question has not received an 
authoritative expression of opinion in this country, but may be 
expected to receive a similar treatment: when it arises for 
settlement. 


162.) Ona similar principle, a Judge is not competent to 
Disqualitication of a UY @ suit, tn which he acted a8 counsel 
Judge to try a case prior to the trial. In England, Judger 


in which he acted as invariably decline to take any part tn 
counsel before the the decision of a case in which they 


trial. 
‘ were counsel when at the bar.” In 
Pexas and some other of the United States, it is expressly 
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enacted that “no judge shall sit when he shall have been 
counsel in the case,” and judgments by Judges in cases in 
which they have acted as counsel are usually held void. Thus 
in Wigand v. Dejonye,*' a decree of a surrogate in New York 
in a matter wherein he had been counsel, was held void. The 
Texas Supreme Court hasin the recent case of Abram v. State™ 
held even a trial before such a Judge to be altogether void. 
The same court bad held the judgment void even when 
viven in another suit brought for different relief on the same 
cause of action by the opposite party.25 The Indiana Supreme 
Court also took the same view in Chicago and Atlantic Ry. 
Vo. v. Summers,>* but in that case it appears that the Judge 
was ‘‘atill acting as the attorney for the plaintiff, and not other- 
wise,’ at the time he rendered judyment. 


Mr. Vanfleet maintains—‘ that in all such cases the Judie 
isa de fucto officer and that his decisions are not void.’ The 
courts also have sometimes held them not to be void. Thus 
in Iowa, there is a statutory provision similar to thatin Texas, 
and non obstante the Judye’s action was there held not to be 
voids" In Maino a statute required Justices to be dis- 
interested, and in Lovering v. Lamson,> a discharge of a poor 
debtor by a Justice who had acted as his counsel in the matter 
was held to be not void. The decision by the Texas Court 
in Chambers v. Hodges, is wot against that view, as there the 
Judge had not only been counsel but was to receive half the 
judgment us his fee. Even the Texas Court held in King v. 
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Sapp,” that “where the Judge had been counsel for other 
plaintiffs in another cause against defendaut arising out of the 
same transaction, he was not disqualified on that ground.” 


163. This principle does uot extend to disqualify a 

Ae Dates: Ge Gee. dee Judyc frow trying a suit to which ‘the 
qualified from trying Government that appointed him “ Judge, 

na suit to which his and supervises his work as such, isa party.” 
Government is a This was laid down and explained in 
pane! Bikrama Singh v. Bir Singh," by Plow. 
den, J., who, in an elaborate judgment, said,“— In many 
States the courts are constituted, and the Judges appointed by 
the ruling power, and wherever this is the practice, there must 
be a possibility that in a contest in Court between the raling 
power and a private individual, the Judge will have 
w® leaning towards the case presented for the ruling power. 
This possibility is perhaps greater when the opponent of the 
ruling power is an alien. In many of the Poudatory States in 
India, the State is virtually the Ruling Chief, by whatever title 
he is designated, and frequently the Ruling Chief not only 
constitutes the courts of the State and appoints the Judges, 
but personally exercises judicial functions as a court of last 
resort. and also as a court of yveneral control. Further, 
the Ruling Chief soinetimes acts as a representative of 
the State in some of its external relations, and exercises, porson- 
ally, functions which, in more complete communities, ure not 
discharged by the Sovereign in person, It appears that in the 
State of Faridkot the custom is that process issued for service 
in foreign territury 1s issued under the hand of the Raja himself, 
What occurred in the present instance seems to be this: The 
Raja of Faridkot had two claims to make against a former ser- 
vant of the State, claims which were undoubtedly cognizable 
in some form outside the State, but which, as he was advised, 
and as we have held, rightly advised, were also legally cogniz- 
able by the civil cuurts of his own territory. There was one 
court in the State of civil jurisdiction unlimited in respect of 
the value or amount of the suits insticuted, and this was presid- 
ed over by an officer styled ‘ Deputy Ganga Parshad.’ He 
was absent at the time when the suits of the Raja against Bir 
Singh were ready tu be filed. The Raja, therefore, adopted a 
course which he was advised was legal, that is, he, by special 
commission, empowered Gauhar Singh, another judicial officer, 
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tv try these suits. The commission reserved power to Deputy 
Ganga Pershad to deal with the suits, in the event of his return 
to the State; but also gave full power to Gauhar Singh. ... . 
Nor do I think it can be said that there is any indication of bad 
faith in the selection of Gauhar Singh as the officer to preside 
iu the Special Court. He was an old judicial officer of the 
State, and apparently the natural person to select, as one of the 
next, if not the next in judicial rank to the absent Deputy. It 
dues not appear, that the Raja took part in the decisions of 
the suits or interfered with their trial by Gauhar Singh. The 
part he touk in respect of the issue of process was purely formal. 
Nor has there been any exercise of appellate jurisdiction by the 
Raja. If there had been, the cireumstauce would no doubt be most 
inaterial, Next in regard to Gauhar Singh, T do not think it 
can rightly be held, that he was disqualified by mterest from 
trving these suits. He had no direct interest in the subject- 
matter. We are virtually asked, iu the absence of auy particular 
disqualifying interest. to affirm the proposition that no servant 
ofa State can be qualified to act judicially in a matter in which 
the State isa party. That is a length to which [am certainh 
hot prepared to go in the absence of all authority, and in’ the 
view of the judicial system and practice of this and) other” civi- 
lised countries. The parallel between the State of Faridkot 
aud these other States is ofcourse not perfect, but the difference 
is not such as to warrant us in holding that nu Judge of a 
Native Statein Tndia can be regarded as competent to try a 
suit tu which the Ruler of the State is a party.’ Similarly 
Frizelle, J., in delivering Judemenut in Jones ve Zahru Mal, 
saidds-- Tn the present case the plaintiff is not the Raja, but 
asenvant of the State, and although the Raja may be personally 
interested in the case, so was the Faridkot Raja in the other 
case, and this fact does uot invalidate a judgment prouounced 
by one of his tribunals, however much that tribunal may be 
subservient to him, or make the judgment one opposed to 
butural justice so as not to form 4 good cause of action in 
wt British Court | Ttis mora good plea thatthe Raja himself 
was the virtual phautiff, oo that che Court) did as he told uy iu 
the absence of proof that he did) any thing to influence its 
decision, or that the Judgineut was fur any other reason contrary 
ty natural justice.” 


*® itev P. RK. 


8S. 164.] CONCURRENCE OF JURISDICTION OVER THE SUITS. 89] 


CHAPTER VII. 


EXISTENCE OF JURISDICTION. 


164. A decision to be res judicata must have been 

_, passed by a court having jurisdiction not 
Meee. the caite,  OUly over the suit in which it was passed 
hat also over the subsequent) suit. in 

which it is pleaded as a res gudicata, The competency of the 
jurisdiction required over the subsequent suit has however to 
he determined with reference to the faets at the time of the 
institution of the former suit. This was) held by the Caleutta 
High Court in Cropt Nath v. Bhugwat Pershad,' iv which Mit- 
ter and Norris, JJ., said: df the Court whieh tried the first 
suit was competent to try the subsequent suitaf then brought, 
the decision of such court would be conclusive under See, 13, 
although on a subsequent date, by a rise in the value of such 
property (the property in suit) or from any other cause, the 
said Court ceased to be the proper Court, so far as pecuniary 
jurisdiction is concerned, to take cognizance of a suit relating: to 
that property.” This decision was followed in Aughunath v, 
Issur Chander,” in which Siwy Richard Garth, C. J., 1 deliver- 
ing the Judginent ofa Division Bench, after expressing concur. 
rence with the principles of that decision, said :— ‘ There is uo 
doubt that the Court in which this suit is brought, and that 
in which the furmer suit) was brought, are Courts of differen 
jurisdictions ; but at the same time the Court tn) which 
the former suit) was brought was the only Court ar that) time 
competent to try suits of that kind, and if this very suit 
had been brought at that time, the Deputy Collector's 
Court would have been the only Court competent to try 
te”) The same was held in) Kunjt Amma v. Raman Menon,’ 
where a change of law affecting the jurisdiction was effected 
while the former suit was pending, and Sir Arthur Collins, C. 
J., and Wilkinson, J.. said that “the words ‘competent to try 
such subsequent suit,’ must be held to refer to the jurisdiction 
of the Court at the time when the snit was heard and 


determined.” 
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165. <A very strict view has sometimes been taken of the 
competency of jurisdiction required over the 
Competency of juris. two suits for the purposes of res judicata. 
diction © involves Thus the Bombav High Court held in Bhola- 
finality of derision. Bhai v, Adesang,' that the words. ‘competent 
to try such subsequent suit’ in Sec. 13, meant 
competent to try the suit or issue on account of its nature with 
conclusive effect, since otherwise the higher jurisdiction provid- 
ed by the Code would be excluded by the lower. Mr. Justice 
West, in delivering the judgment of the Court, said : “ The 
question is, whether the tenaney held by the plaintiffis or is not 
subject to enhancement of the rent paid by him. Ses 
The earlier decision was in a cause of less than Res. 500 in 
amount, and for this reason a special or second appeal made by 
the plaintiff was dismissed as not cognizable by this Court. 
The present suit js for more than Rs. 500, and it is urged that 
the former decision on the right to enhanee having ieeni civen 
by a Court competent to trv the present suit (by the same Court, 
in fact, that has tried the present suit.) and on ie point directly 
and substantially in issue, binds the parties and the Court 
and every Courtas to the legal relation) thus established in 
all future cases between the same litigants. The District 
Court was, no doubt, competent to deal with the > subsequent 
suit, in this instance, but it could not give a final unappealable 
decision inthe san. Phe District Court could not, therefore, try 
the second suit with the same jurisdiction as the first —( hunder 
Coomar Mundul vy. Namni Khanum. But, from the point of 
view suggested for the respondent, the decision in the first suit 
ofa particular pont would, in the second suit, be binding on 
the parties in this Court, though had it been deeid do in’ the 
second suit itself it would not be binding. Consequently, the 
determination of the point in the sarof smaller value would, 
on seecount of tts very smallness, wequire aw conclusive Inport. 
ance that it would not have bad ifthe amount had been larger, 
[nthe latter case the High Court must have entertained the 
second appeal against the earher decision, ‘The insignificance 
of the amount prevented this: and now otis said thar the de- 
cision, which was statutably beneath the cognizance of the 
High Court, binds the High Court ina more Ini portant Case, 
Suehia result ts manifestly opposed to reason, and eunnot, we 
think, have been mtended by the Le sane Bur, if the 
prior yudgme Dt op acase fou perry tor appr isnot te bind the 
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High Court. neither can it bind the Subordinate Courts whose 
Judgments are subject to appeal to the High Court. And this 
must be so equally in a case which on account of its small 
valuation is not subject to appeal as in one subject to appeal to 
the High Court, since it is impossible that the prior decision 
should or should not be res judicata for the lower courts 
merely according to the admissibility, or not, of a further 
appeal to the High Court. [fit were so, we should sometimes 
have contradictory decisions, each res judicata on the same 
point of jural conteation. Ino the continental countries. of 
Burope in which, asin India, an appeal is generally admitted 
asa partof the regular civil) procedure—the rule is that no 
matter decided by a lower court, in) which an appeal is 
excluded, can be res judicata for any other case, either 
in the same or in’ any other court." That) which has 
been decided incidentally, but for its purpose finally, is 
regarded merely as an exceptional clement of the judgment 
in such a case, not as the establishment of a principle 
which may extend to other eases and other courts, The deci- 
sion, in fact, is constrned. in relation to future cases, as) an 
exceptional law or seetion is construcd,—that is, as not admitting 
of any extension by inference on account of its admittedly 
special and singular character, A complete recognition of the 
same principle in the Indiaw Courts would afford a ready 
solution of many difficulties; but, though it has been glanced 
at on many occasions,” it has never thas far been precisely 
formulated either by the Legislature or by the courts. In- the 
ease before us the former decision could not be appealed against 
to the High Court, and thus, though the court, which pave 
that decision, was tn one sense competent to try the subsequent 
suit, and did try it, vet it) was not competent to try the 
subsequent suit with final effect as it had tried the earlier one. 
Though the court was the same physically, yet it had not on 
the two occasions an identical jurisdiction. Moreover, for the 
purpose of establishing a prior decision as res judicata, we must 
look to the whole series of possible proceedings up to the 
highest available ordinary tribunal; otherwise, as we have seen, 
the anomaly must arise of the highesr Court in an tnportant 
case being bound by a prior decision in the lowest Court in a 
case too paltry for an appeal.” The same appears to have 
been held in Bab .7t Pandurang v. Dhondo Vithel;’ and follow- 
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ing both these decisions, SirCharles Sargent, C.J., and Telang, 
J., held in Govind v. Dhondbarac’ that the decisions in the 
previous suits, which were in the nature of small cause suits, 
in which there was no right of second appeal, could not operate 
asres judicata in the present suit. 

[In the Madras High Court, Vir. Justice Subramanya lyyar 
has gone even further in thesame direction. After referring to 
theabove cases in Vithilinga Padayacht y. Vithilinga Muaali," 
he said :-—** They seem to me necessarily to involve the propo- 
sition, thatin appeal: able cases, a decision to be res gudicata must 
have heen given ina previous sui Which the parties, according 
to the ordinary procedure, wereentitled to take, as to faet and law, 
ultimately to the same (or corresponding ) appellate tribtinal to 
which the subsequent litigation, wherein the decision is relied 
on as conclusive, could be carried. Tt the rule thus dedueed is 
correct, the first defendant’s contention as to res judicata is unsus- 
tainable, as the suit in the Subordinate Court was for less than 
Rs, 5,000 and only an appeal upon questions of law lay to the 
High Court ; whereas the present chum is for a sum over 
Rs, 5,000, and admits of appeal on the fauets also. 2. . 
Concurrence of Jurisdiction must exist not only as to the origi- 
nal Court, brit also as to the apy Hate tribunals aud ice 
powers in the res ~peetive: stints, Prat the neeessity for this 
complete concurrence of Jurisdie Hon dn appeal also was distinetly 
present to the Privy Couneil is clear trom the olservation of 
their Lordships. tas trae that there is an appeal from the 
Munsif's decision, but that upon the facts would lie to the Dis- 
trict Court, and not to the High Court.”'' Tt may be observed, 
however, that the question before the Privy Council was quite 
different, and a contrary view aprears to have been assumed as 
correct by Kernan and Wilkiusas, dbo, an Stnygarachariar v. 


luthe Punjal Chiet Court, Rattigan and Roe, J J., 
in Mahsum Aliv. Nyabatkhan, strongly dissented from the 
decision in 1. 0. Ry IX Bont. 75, on the ground that © the 
Courts have no power to thus import the doctrine of con- 
vermence into the iterpretanon of Acts of the Legislature, 
ee cand fat were allowable. 0...) owe. should be 
inchined te hold that the Bombay interpretation of Sec. 13 is by 
far the most inconvenient of the two 3” bat that decision has 
heen overruled by a Full Beneh ef the Court in Shamsdin v. 
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Ghulam Qadir,’ in which Riwaz, J. in delivering the judement, 
of the Court said :—* The Munsif’ who tried the first suit would 
have had jurisdiction to entertarm the present sutt. At the suine 
time, he would not have tried the second suit with the same 
Jurisdiction as the first suit, inasmuch as the first was asmall cause, 
and one appeal therefore Jay to the District Judge, whose deci- 
sion Was final, whereas the present suits are land suits: appealable 
in the first instance to the Divisional Judge, with a possible 
further appeal to this Court, Under the above circumstance, 
we think that we should bold, both upon principle and upon 
authority, that the Court deciding the first suit was not a Court 
of jurisdiction competent to try the subsequent suits.” 

In America it has been recently held by the New York 
court of Appeals" that the fact that the amount in dispute 
Isso stpall that the defeated party has uo right of appeal does 
not make the judement any the less conclusive, when the same 
question arises ina subsequent suit for an amount large enough 
to allow an appeal, 


166.0 On the other hand, thas sometimes been held that 
the concurrence of jurisdiction required 
by See. ES exteads only to what has been 

tion reqnred only in ou ee ee 
regard te auhject designated essential jurisdiction, has re- 
mintter of suit. fopeqiuee merely to the nature and the 
value of the snbjectanatter off the suit. 
Thus Sir Arthar Collins, Co ., and Wilkinson, J, in Aung 
Aiamaiv. Taman Menon’ olserved that the Court of a Sub- 
ordinate Judge having Jurisdiction to try a suit is net income 
petent to try it. within the meaning of See, 13, simply by 
reason oof an independent Raja being made a party, against 
whom it would of course be heard by a Distriet Judge only, 
and speaking ofa court competent to try the suit) within’ the 
meaning of Sec. 13, they said: (Those words have been inter. 
preted by their Lordships of the Privy Council tomean a court 
concurrent jurisdiction with the Court trying the sub- 
. suit, whether as regards the subject-matter of the suit 
or the pecuniary limits of its jurisdiction,” This observation 
wasan obiter dictum, as the decision procecded on another ground, 
and may be supported as against the Raja on the principle 
that a want of jurisdiction arising from personal privilege may 
be waived, and in regard to the defendants in the former suit 
on the general principle of res pudicala explained in’ Sec. 80, 
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coupled with the dogtrine of the partibilitvy of judgments, to 
which reference will be made in sequel. The statement as to 
the view of their Lordships of the Privy Council is also not 
borne out by the decision in Raghobardial v. Sheo Baksh 
Singh'” which is cited as an authority for it. Its correctness 
appears, however, to follow directly the recognition of dabalss 
Judgments as res judicata. Thus in Vanguelin v. Bonard,' 
plea against aforcign judgment that the defendant was not a 
trader and did uot reside within a certain district, so as to give 
the French court, that proneunced the judgment, jurisdiction over 
him, was held to be had, on the ground that it) was consistent 
with the court having jurisdiction over his person and the sub- 
ject matter of the cause, which was sufficient, THis decision was 
sited with approval i In Pekrama Singh v. Pir Sengh,' in which 
the same view Was taken of the COT Pp eleney of jurisdic tion 
over the subsequent suit, and Sur M.Vlowden said s--—** Aceord- 
ing to Godard vy. Gray.) itis open to the delendant to show 
that the court im promouneme the pidament exceeded its 
jurisdiction according to the Taw. of ute own country. This 
can scarcely pean lic every objection te the jurisdiction 
aecordiue fe dieho Lies Aghich mieit diaase Leen amide at the 
trial, av be token in the subsequent suit, fr would be dif- 
(rear ta recomene the propositou thre coustrued with other 
decisions of the hauelish courts, It probably mneaus that) the 
defendant may show that the court) exceeded — its Jurisdiction 
according to its own Taws, tnasmmuch as by such Jaws it had 
not jurisdiction over the person of the defendant or the subject- 
matter of the suit.’ 

In Babuabhat y. Narharbhat,- it Appears to have been 
urged against the plea of res judicata bya forcian judgment, 
that the foreign see that passed the judgment could not have 
jurisdiction ever the subsequent suit in which the plea was 
raised. Mr. Justice Birdwood, in delivering the judgment of at 
Division Bench of the Bombay High Court, said:— Mr, 
Field seems to be of opinion that, when the Code was amended 
in JSS2, this principle was lost sight ofa Foreign court not 
beng uli the words * a Court of jurisdiction competent to 
try such subsequent suit... If the Interpretation con- 
tended for were correct, the decision of no District court would 
ordinarily be res judicata in’ another district, inasmuch as the 
jurisdiction of cach District court ts ordinarily limited to eases 
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arising in the district itself, Such an interpretation would 
restrict the application of the section in a way which could not 
have been intended, and would deprive Explanation VI of 
all meaning, . . . . . . We cannot so construe the 
section as to neutralize the provision contained in Expla- 
nation VI., and to restrict to an inconvenient extent. the 
application of the rule laid down in the /uchess of Kingston's 
ease, . «6 «© . « We think that the intention of the 
Legislature was merely to give more definite expression 
to that rule, and that the words mean ‘court having con- 
current Jurisdiction with the court: trying the subsequent Kuil, 
whether as regards the pecuniary limit of its jurisdiction or 
the subject- matter of the suit, to try it with conclusive effect.’ ” 


167.) Competeney of Jurisdiction has been deemed essen- 
tial to the application of the doctrine of 
rex qudieata, as itis generally avreed 
upon that a judement rendered by a 
court not having jurisdiction is void and 
awmere nullity: and the rule apples equally whether the 
judgement is of a court of general or special, of forcien or 
domestic jurisdiction, and whether the pudament is questioned 
directly or collaterally.- Nor is it important for the prim 
jucie javalidity of the Judgment whether it is the essential 
jurisdiction or the local or personal that is wanting, Mr. 
Herman, speaking of the practice of the American Courts, 
save >—'* When a Court transcends the limits: presertbed for 
it by law, and assumes to act where it has no jurisdiction, its 
adjudications will be utterly void and of no effect either as an 
estoppel or otherwise. A judgment pronounced by a tribunal 
having no authority to determing the matter ins issue 1s neces- 

sarily and ic vurably void, and may be shown to be so in any 
collateral or other proce ceding i iu which it is fevan in question.’ -- 


In Wall v. Wall,-? Williams, J., delivering the judgment of 
the Pennsylvania Supreme Court said :—-"*Tfthe Court has ne 
jurisdiction, it is of nu consequence that the proceedings have 
been formally conducted, for they are coram non judice. A 
judgment rendered by a Justice of the Peacein a cause over 
which he has no jurisdiction is void, notwithstanding service 
may have been regularly made on the defendant, and he may 
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have failed to appeal or take a cerdvorare within the time pre- 
scribed by law. A judgment rendered in the Court of Quarter 
Sessions, in a proceeding exclusively withiu the jurisdiction of 
the Common Pleas, and vice versa, is void for want of jurisdic- 
tion in the Court rendering the judgment. So although the 
Court may have jurisdiction of the subject-matter, vet if there 
be no service, actual or constructive, on the defendant, the 
judement is void for want of jurisdiction over the person to be 
affected. If such want of jurisdiction appear upon the record, 

it can be taken advantage of at any time and in anv Court 
where the conclusiveness of the judgment is the subject of 
judicial inquiry. “The reason for this is found in the fact that 
the record of the judgment bears on its face the proof’ of its 
le ‘Bality, and shows the want of power in the tribunal to 
render it.” In Frankel v, Satherfiel/,” the Delaware Supreme 
Court said: “ Where a judgement of a domestic court of record 
of general Jurisdiction is void fer want of jurisdiction apparent 
fran the record, it is, in legal effect, no judgment.” - In legal 
contemplation it has never had hiwtul existence: By it mo 

nights are divested. | From ait) vo rights can be obtained. 
Being worthless in itself, all proceedings founded upon it are 
equally worthless. Tt neither binds nor bars any one. All 
avts performed under it, and all claims flowing out of it, are 
void?” Lt cannot be the basis of an execution or the foundation 
of a valid title to property purehased ata sale thereunder, ”’ 
[tis unavailing for any purpose. Tt eau be taken advan- 
tare of atany time, and in any court where itis offered asa 
conclusive adjudication between the parties ; for an inspection 
shows that itis not such, because the court had no power, for 
manifest want of jurisdiction, to make an adjudication. Such 
it judgment, when collate rally drawo in question, may be dis- 
regarded and treated as a nullity, and need not be adjudged to 
be such by a furmal aud direet proceeding for its vacation or 
reversal, ‘Uhis doctrine has been rm ecicnen? repeatedly in 
actions of trespuss, eyeetme nf, debt on yud INC Nts, and other 
collateral proceedings, heroin such judgements have been 
drawn in question "In Alliott ve Petrsoly” Viimble, J.. said 
thatafa court should ‘sact without authornty its judgment 
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and orders are regarded as nullities. They are not voidable 
but simply void, and form no bar to a recovery sought, even 
prior to a reversal in opposition to them. ‘They constitute no 
justification, and all persons concerned in executing such judg- 
ments or sentences are considered in law as trespassers.” In 
Holmes v. Eason,” the Tennessee Supreme Court said: * A 
void judgment is, in legal effect, no judgement. It neither 
binds nor bars any one. All acts performed under it, and all 
claims derived from it, are void. Parties attempting to enforce 
it are trespassers. . . . No action is required to revoke it: 
it is null im itself, The nullity ought, therefore, to appear on 
its face.” In Fans Nielsen,’ Bradley, J., said: It is 
firmly established that, if the court which renders a judement 
has not jurisdiction to render it, either because the proceedings 
or the law under which they are taken, are unconstitutional, 
» . + the judgment is void, and may be questioned colla- 
terally. Mr. Vanfleet contends “ that any doctrine which 
holds that a decision of a competent. judicial tribunal, and 
especially that of the highest in the land, on a doubtful point 
of law, is void collaterally, and that all) rights or titles founded 
thereon are void, whenever the court of last resort changes its 
rulings for any cause, is not correct on principle; and “that a 
right or tithe founded upon the judement of any judicial 
tribunal based on a doubtful or debatable question of law, is 
not void ; that to hold such a right or title void to the damage 
of innocent holders, is against sound public poliey ; that it 
tends to bring the courts into merited disrespect.” He sug- 
gests as the correct principle, that “ when the tribunal has 
power tu grant the relief sought in a specified class of cases, the 
eranting of that reliefin a prohibited case, which is similar to 
the specified cases, or belongs to the same general class, is not 
void, . . . Tf the court has power to render a judgment 
for money on causes sounding in contract only, its judgment 
for money is sot void because the cause suunded in tort. That 
is a matter of defense to be brought to the attention of the 
court. The same principle applies where the Jaw prohibits 
certain persons from suing or being sued in that court. As 
the court has power to grant the relief sought in all proper 
cases, the granting of the same to or against au improper person, 
is merely a wrongful exercise of power and not usurpation.” 
ere a ae » 1 Sen ft Reve o2 
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168. Even when a Court has not jurisdiction over the 
. subject-matter of a suit, it may determine 
Judgment void only 9 its want of jurisdiction, and as incidental 
far as it is in excess 
of jurisdiction, to that, may render a judgment for 
costs." The Indian Civil Procedure 
Code after providing that the Court shall have power to give 
and apportion costs of every application and suit, expressly 
adds that “the fact that the Court has no jurisdiction to try 
the case is no bar to the exercise of such power.” Notwith- 
standing that the Court has not jurisdiction over the suit, the 
judgment for costs will not be void. In fact it is a general 
principle, that a judgment in a sult may always be valid to 
the extent of the Court’s jurisdiction in the suit. Thus a 
judgment in a suit embracing several causes of action, some of 
which are not within the Jurisdiction of the Court, will not be 
void as to the causes that are within the Court’s jurisdiction.”’ 
Mr. Freeman thus observes that “lands and other property 
situate in another State or country are not within the jurisdic- 
tion of the Courts of this State, and cannot be directly affected 
bv their judgments ;*" and says: “ If, however, the Court has 
jurisdiction of the action and the parties, and is competent to 
give part of the relief granted, its Judgment, so far as within 
its powers, is valid.” ”’ 


The High Courts of Calcutta and Allahabad have also 
held that in such cases a decree for money, affecting im- 
movable property situate outside the local limits of | the 
jurisdiction of the Court passing it, will uot be altogether 
void, but be deemed as a money decree merely.*? On the 
same principle, the California Supreme Court bas held 
that an alternative prayer in a_ petition to sell land of a de- 
cedent, which the Court has no power to grant, does uot 
make the order to sell void.” In the United States it has 
sometimes even been held that if a Court gives decree tor an 
amount exceeding the maximum limit of its Jurisdiction, the 
decree is valid up to the amount of that limit, and void only 
for the excess, though it may be observed that the weight of 
authority is clearly against such a view.” 
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169. On the same principle, the want of jurisdiction over 
one or some of the defendants in a suit 
will not render the judgement in that suit 

defendants does not Void altogether, void as even against 
avoid the judgment the other defendants over whom the 
against the other de- Court has had jurisdiction. Judgments 
i ecatieg me are often permitted on motion in the 
exercise of a guas/ equitable jurisdiction, 
to be set aside as to one defendant, and to stand as to others, to 
be treated as void in regard to one defendant and valid as 
to the others."' It has even been held that a judement 
if passed awainst a person nota party to a suit, and against 
another who is a party, is valid against the latter.” ‘The same 
appears to have been held in Cruikshank v. Grardnet ;" Sheldon 
Vv. Quinlon :* Williams v. Chalfant;"’ Jansen vy. Varnum;" 
Earp ve Lee; and Coit v. Joyce.’ In Ledlte v. Dill, 
one of the defendants was dead at the time of the rendition of 
the judgement, and the Georgia Supreme Court said: A 
judgment, as being an entire thing, cannot be reversed in part 
and stand wood as to the other part, or be reversed: as to one 
party and remain good against the rest.” ‘The tLlinois Supreme 
Court has held the same inother cases also,” and in the case last 
cited, the facts of which were similar to those of the above case, 
said that “ the judgment is a unitas to all the defendants, aud 
if erroneous as to one, it is erroneous as to all.” The contrary 
was heldin Hadi v. Williams,'' in which case a suit having been 
brought in Massachusetts on a judgement recovered) in’ Georgia 
against two defendants, it appeared from the record that one 
of the defendants had uot been sammoned, and had not appeared 
in the suitin which that judgement was passed. Parker, C J., 
in delivering the opinion of the Court, said (Tf it) was a 
nullity with respect to one it was a nullity also as to the 
other defendant.” This decision was followed in Wright v. 
Andrews,” in which Gray, O.J., said that if the “© Court 
had no jurisdiction of one defendant, its judgment, being 
entire and unqualified, is, in the absence of any evidence of 
the law of Maine upon the subject, void against both.” 
Mr. Herman, after observing that “the weight of authority 
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is in accord with the law, as laid down in Hall v. 

admits that: “ Looking at the question from an equitable 
standpuint purely, there is some force in the appellant’s 
contention that a judgment may and ought to be held 
valid as to parties summoned, and who had an opportunity 
tu make their defence, even though it may be void as 
to others against whom no process was issued.” He adds, 
however, that ‘if it be well settled, and such seems to be 
the law, that a judgment which is void as to one of 
the defendants is void also as to the other, the plaintiff in 
taking such a judgmeut has no one to blame but himself.” 
This view is, however, not sustained by later authorities. 
Mr. Freeman observes that “ generally the courts following 
the dictum (in Hall y. Welliams) have contented themselves 
with citing it as them authority, but so many of them have 
followed it, thar at was at one time very doubtful whether it 
was not sustained by the majority of the adjudications upon the 
subjects? but adds, * this doubt no longer exists, and that the 
decided preponderance of authorities maintain that a judgment 
apainst two or more is not void as against. those of whom the 
Court had jurisdiction, though void as against others.’77"*' Mr. 
Vantlect, after pointing out that a joint judgment for damages 
against several, some of Whom have uct been served, 18 not 
held to be void in’ respect: to those served, in .Arkansas, *’ 
Missouri,” New Jersey,’ Ohio, Oregon,” Tennessee, Texas,” 
and Virwinia,” and by the Supreme Court of the United 
States,” though held to be such in some of the other States,’! 
says: “Phere is jurisdiction over the subject-matter in such 
cases, and the defendant served is before the Court, and if it 
is error to render a judgement against him without first dis- 
Missing Or continuing as to the defendant not served, that is a 
mere mistake of practice; and if the name of his co-defendant 
is included in the judgment, the record shows that itis nothing, 
and how that can vitiate auyvthing else it is difficult to deter- 
mine. Tn Minnesota, where a part only of the joint: makers 
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of a note were served, the Statute re uiied the judyment to be 
rendered against all, to be made from the separate property of 
those served, and the joint property of all; but in such a case, 
a judgment against those served only, is not void.) So it’ was 
decided in California that a judgment of another State against 
the separate property of those served and the joint property ol 
all, was not void. ’*4 

The same view has been taken by the Missouri 
Supreme Court in the recent case of State v. Tate,™ 
in which the plaintiff obtained a judement on a joint and 
several contract against all promisors, one of whom had died 
before service of process; and the judgment was on an applica- 
tion for review held to be merely irregular, and not. void 
against the other defendants. Barclay, J., in delivering the 
judgment, of the court, after observing that it did not affect 
their substantial rights upon the merits, said: ‘The only basis 
for contending that it did rest on the supposed entirety of 
every judgment at law. There are numerous remarks scattcred 
through our reported cases to the effect that such a judgment 
isan entirety, and must stand or fall compactly as to all parties 
defendant to it; and some decisions rest squarely upon that 
proposition: Smith's Adw'r ov. Hollins; Hoshinson v. 
Adkins ;% Covenant, ete. dus. Co ve Clorer 5°! Pomeroy v. 
Betts; but there are also many final rulings inconsistent 
with that theory so broadly stated, lt has been frequently 
held that in a collateral proceeding the facet that such a judg. 
ment is void as to one defendant dues not, of itself, necessarily 
vitiateitas to others: Lenox v. Clarke ;"! Werneche v. Wood: 
Holton v. Towner 3° Williams ve. Hudson ;%* aud in many 
cases where judgments at law have been questioned on appeal 
or error, the results announced are not in harmony with the 
theory of entirety. Thus in Crispen v. Hannoran,”/ though 
it is stated in a yeneral wav that a judgment is an entirety, 
the conclusion reached by this court striking out the name of 
a party erroneously juined as defendant in the circuit court’s 
judgment, and then affirming the latter, shows a practical 
abandonment of the theory. The same action had been taken 
by this court previously in Cruchon v. Brown ; and Weil v. 


Simmons, both cases at law. In the very recent case of 
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Kleiber v. People’s R’y Co,“ an action for damages for 
personal injuries, wherein there was a Judgment aguinst both de- 
fendants on the circuit, this court in banc, on appeal, affirmed 
the judgment as to one defendant, and reversed it as to the 
other. A similar practice has been followed inother instances: 
Westcott v. Bridwell;"" Hunt v. Missouri R. R. co.;™ La 
Riviere v. La Riviere,” Rude v. Mitchell. We apprehend 
that the more recent rulings oo this point give better expres- 
sion to the principles that animate our Code of procedure. 
We believe the latter intended to assimilate the treatment of 
judgments at law (when practicable), in the particular under 
consideration, to that which has always been conceded to 
apply to decrees in equity upon appeal: Dickerson v. Chris- 
man,” There may possibly be judgments which, owing to 
the peculiar nature of the proceedings wherein they occur, 
require to be treated as entireties. We are not now called 
upon to decide as to that, and it is better to avoid generalizing 
unnecessarily. Keeping in view the case before us, we hold 
that the liability of defendants in a judgment for the pay- 
ment of money, originating in a joint and several contract, 1s 
several in nature, and that an irregularity in its rendition, as 
avainst one defendant, furnishes uo sufficient reason to vacate 
the judgment, regularly rendered as to the other parties 
defendant therein.” 

In England the writ of summons may uow be allowed 
to be served on any person outside the jurisdiction, 
when he is a necessary or proper party to an action properly 
brought against some other person duly served within the 
jurisdiction; and, notwithstanding the expression of a con- 
trary opinion sometimes,®* it has recently been held that this 
may be allowed in actions of tort also.9 Mr. Pigott points 
out that this isa great advance on the previous rules, and 
that its effect on English subjects may possibly have to be con- 
sidered at some future date, should it be copied into any of the 
foreign Codes.“ 

Frizelle, J., in delivering judgment in Jones vy. Zahru 
Mal,’' said that ‘the Divisional Judge his found that it (the 
Court) had no jurisdiction, merely because the defendants 
were not residing at Nahan when the suit commenced, held 
no property there, were not subjects of the State, and never 
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recornised the authority of the Court which tried the case. 

to residence, it is alleged in the appeal that at least one of the 
defendants has a permanent residence at Nahan. This proba- 
bly means defendant No. 3, who is ouly nominally a party, 
and against whom it is doubtful whether a suit lay in British 
territory. His residing at Nahan would nut give jurisdiction 
against defendants Nos. 1 and 2, whu uever acquiesced in the 
institution of the suit, aud as te whom no formal permission 
was ever given by the Nahan Court to sue them at Nabhan.” 


170. A Court is deemed to have jurisdiction over a suit 

only if it has jurisdiction over it through- 

Jurisdiction over sub- out, at the time of Its Institution as well 
I eouaioit wed eae as at that of its disposal.7¥ It appears to 
ceedingsinthe suit, be generally agreed upon that for tho 
validity of a judgment in a suit, jurisdic. 

tion mustso exist over itin regard to its subject-matter. Mr. 
Hawes?) observes that * if an action is commenced in a Court 
without jurisdiction over the subject-matter, the proceeding is 
void ; nor will the fact that subsequently Jurisdiction was by 
law conferred upon the Court over that class of cases cure 
the error.” Jf the demand is beyond the jurisdiction of the 
Court but reduced by amendment to the limit of the Court’s 
jurisdiction before the hearing of the evidence, a judgment 
for that amount will not be void. So also, if the plaint is 
amended, the fresh subject-matter may be beyond the Jurisdic- 
tion of the Court. In Chandu v. Kombi?’ the suit was for 
possession, aud the defendant pleaded certain mortgages, and 
as the mortgages went on being proved, the plaintiff went on 
offering to redeem them. The High Court observed that © in 
this way, the amount of the subject-matter might become in- 
creased in value. If the amount in value of the subject-matter 
at the conclusion of the trial or before that appeared to be 
more than Rs. 2,500, then the Judge should not proceed further 
in the suit, but should give back the plaint to be filed in the 
proper Court. . . . Ido not see any objcction on principle 
to such increase arising on the construction of the Civil Courts’ 
Act, or the Court Fees Act.’ The decision in Shamrav vy. 
Nilojt,’® is not against this view. It was held in that case that 
the Subordinate Judge’s “jurisdiction would continue, whatever 
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might he the result of the suit, in all such matters in the suit 
as, by the Code of Civil Procedure, are brought within his cog- 
nizance, amongst which are matters in execution in that suit, 
and the mere circumstance that the amount actually due under 
the decree by process of accumulation now exceeds Rs. 5,000, 
cannot oust him from the jurisdiction he has hitherto had over 
the suit.” This was due, however, to the circumstance that 
jurisdiction in proceedings taken for the execution of a decree 
is by law not made to depend on the amount in respect of 
which the execution is taken, but on the amount claimed in 
the suit in which the decree was given. 


171. This rule dues not apply, however, to local jurisdic. 
tion, which need exist only at the insti- 
Local jurisdiction once tution of the suit. It is a general saying 
nequired is not lost. that the jurisdiction of a Court over a 
cause depends upon the state of facts at the timethe action is 
brought. Mr. Hawes, after referring to it, cays: “If jurisdic. 
tion once becomes vested, it cannot be divested by subsequent 
events, no Change of residence or condition of parties being able 
to take away jurisdiction that has once attached.’’? So also 
Mr. Pigott says: ‘ The state of things existing at the time of 
the institution of the suit is sufficient to determiue the jurisdic. 
tion, for the progress of a suit once validly commenced in 
any court is not affected by change of residence or country by 
the defendant.’"* ‘If the defendants had been at. the time, 
when the suit was commenced, resideut in the country, 80 as to 
have the benefit of its laws, protecting them, or, as it is some- 
times expressed, owing temporary allegiance to that country, 
we think that its laws would have bound them.”’’s 


172, The same rule applies to personal jurisdiction also. 
Thug, if a suit is commenced while both 


sata aarti the parties are alive, the Court has 
y death of other pio dings . 
party after institution jurisdiction over it, and the death of 


af aheat: either of them during its progress will not 
oust the jurisdiction, and a judgment 

rendered after that will be, until set aside, binding on the 
deceused's legal representative, In Yaple v. 7itus,® the 
Pennsylvania Supreme Court said that ‘it would seem to be 
well established that in civil proceedings against a person his 
death does not so completely take away the jurisdiction of a 
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Court which has once attached as to render void a judgment 
subsequently given againsthim.” The Indian Courts also have 
not treated a judgment against a person, deceased at the time 
of pronouncing it, as void for want of jurisdiction, and only 
denied it the effect of res yudicata in subsequent proceedings 
between the plaintiff and the representatives of the deceased, on 
the ground that neither the deceased nor the representa- 
tives were parties to the suit in’ which that judgment 
was pronounced."' The contrary has been held in Missis- 
sippi, Missouri, Lousiana, Tennessee, Alabama, and some 
other States."° The decided weight of authority is, however, 
against that view; and the correct general rule is that 
while the court ought to cease to exercise its jurisdiction 
over a party at his death, the neglect to do so ts an error 
to be corrected by some proceeding in the suit in’ which the 
error occurs, and the judgment rendered after the party's 
death, though erroneous, is not void and open to a collateral 
assault 


In Life Association ve Fassett’ the Supreme Court of 
Hingis made a distinction between the case of a plaintiffand 
ota defendant deceased, on the ground that in the former case 
the defendant might plead the fact of the plaintifl’s death in 
abatement; but, “in the nature of things, the deceased defendant 
annot plead in abatement or otherwise interpose the fact of bis 
own death; and his legal representatives, ontil brought into 
court by the plaintiff, as contemplated by the Statute, are not 
supposed to be present, or to know anything about the 
pendency of the suit; and to hold a judgment obtained 
under such circumstances binding upon them would seem 
pot only inconsistent with well-settled principles, but would 
probably lead to the perpetration of great frauds.” This 
expression of opinion was mere obiter dictum, however, and the 
contrary has been held directly in Claflin ve Dunne,"’ in 
which Craig, J., in delivering the judgment of that same 
Court, said: ‘There are authorities holding that a judement 
rendered agaiust a deceased person is void, but we think the 
weicht of authority and the reason of the rule is that such a 
judgment is not void, but voidable.” In Mitchell v. Si 
over,” the defendant. in the former suit had died after en 
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appearance, and the Supreme Court of Oregon held that that did 
not render the judgment passed againsthim void; Strahan, J., 
observing in the judgment, that * the decided weight of author- 
ity seems to be to the effect that ifa court of general juris- 
diction, or a court which has acquired full jurisdiction over the 
cause and over the parties, renders a judgment for or against a 
party after the death of such party, the judgment is not for that 
reason void.” In Knott v. Taylor,” the decision against the 
voidness of the judgment in sucha case was based on the 
ground that at the trial there was no suggestion that the de- 
fendant had died before that time, and the death was not 
known to the plaintiffs; Merriman, J., observing that ‘in the 
absence of such snggestion the presumption was that he was 
then living. The court had obtained jurisdiction of him in 
the action, and apparently it continued to have it, in all res- 
pects, at the time of the trial and the entry of the judgment. 
The latter was therefure not void.” The Supreme Court of 
Nebraska has also held that a judgment pronounced after 
the death of a party is void if the fact and time of death appear 
on the record, but if that must be shown alimdi, it 1s only 
voidable and cannot be impeached collaterally." It has also 
recently been held by the Massachusetts Supreme Court 
that ifa judgement is entered against a defendant after his 
death without) knowledge thereof, it is res gudtvata in a sub- 
sequent suit by the plaindiffagainst the defendant’s adminis- 
trator.’ So also, Mr. Freeman says: ‘ Han action is begun 
by and against living parties, over whom the Court) obtains 
jurisdiction, and some of them subsequently die, it is not 
thereby deprived of its jurisdiction, and while it ought 
not to proceed to judgement without making the repre- 
sentatives or successors in’ interest of the deceased party 
parties to the action, yet if it does so proceed its action 
is irregular merely, and its judgment is not void." 


A judgment. has been held to be ouly voidable even 
When at) was delivered after both the parties were dead.’- 
But. as observed by Mr. Freeman, it is necessary that there 
should, at some time during its progress, be living parties to both 
sides of an action 3 and that no sort) of jurisdtetion ean be 
obtained against one who was dead when suit was commenced 
agatust him as a defendant, or in his name as plaintiff; and 
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that no judicial record canbe made which will estop those 
claiming under him from showing that he died before the 
action was begun; and that a judgment for or against him 
must necessarily be void." Mr. Black says, ‘If an action 
is commenced in the name of a person already dead (ats 
where the decedent is the nominal plaintiff, and one for whose 
benefit the suit is prosecute dis the real party in interest), or if 
one of several Joint: claimants is dead before action brought, jt 
is held that the detendant must take advantage of the fact by 
plea in abatement, at the peril of being “estopped by his 
silence, and the judgment for plaintiff will not be disturbed.” ¥3 
And this has been followed by the Supreme Court of West 
Virginia in Wattv. Brookorer,” Brannon, J., observing that 
the fact that defendant did not) know of his death can make 
no difference as to this point.” In MeAfillan vi. Hickman 
itlso, it has recently been decided that “ where a suitis instituted 
in the name ol a party who is dead at the time the suit is 
brought, and process is duly served upon the defendants, who 
suffer judument to be rendered against them without pleading 
the death of the plain ttl int abatement. im proper time during 
the pendency of the sutt, the judgment so obtained is not 
absolutely void, but erroneots only, and such judgment, until 
reversed in-one of the modes prescribed by law, constitutes a 
lieu upon the real estate of the defendant, and may be ene 
for cod as other judgment-liens, and is not subject to collateral 
act. But the rule laid down above, in accordauce with Mr. 
Freeman’s opinion, appears to be more sound on principle, aud 
better supported on authority.” Phe same has been held 
generally i suits against a corporation, commenced after it 
has become extinet or diolveds” 


It is settled law that even express consent of the 
parties cannot confer on a Court juris- 
diction which it does not possess 3” not 
even with regard to an appeal.” This 
Was expressly recognized by their Lordships of the Privy 
Council in Ledgard v. Dull." Lord Watson, in delivering 
their Lordships’ judgment, having observed that ‘ when the 
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judge has no inherent juriadiction over the subject-matter 
of a suit, the parties cannot, by their mutual consent, convert 
it into a proper judicial process, although they may cone 
stitute the Judge their arbiter, and be bound by his decision 
on the merits when these are submitted to him.” Following 
this decision, their Lordships held the same in Adimahshi v. 
Subramanya,' in which there was no subjective defect of 
jurisdiction, and the defect arose only from the circumstance 
that the appeal heard was not allowed by law; and Sir 
Richard Bagallay, in delivering their Lordships’ decision, 
observed that “no amount of consent ander such circumstances 
could confer jurisdiction where uo jurisdiction exists.” 
These decisions have becn followed in several cases. Thev 
were referred to in ZLadli Begam v. Itaje Rabia,’? in which 
the defendants had objected to the court’s jurisdiction in) the 
original court, but on appeal by plainnff did not urge it in 
the appellate court, and Birdwood and Jardine, JJ., said: 
‘¢'The circumstance that she (the defendant) did not do se 
would not clothe the District Court with a jurisdiction not 
given it by law. In a somewhat similar case® the Calcutta 
High Court refused to interfere in the exercise of its general 
powers of superintendence under Sec. 35 of Act XNILL of 
1861 and Sec. 15 of Of & 25 Vict. c¢. 104. But we 
prefer to follow the decision of the Allahabad High Court in 
Di bi Singh v. Hanuman, iw which Straight, J, observed that 
the objection to the jurisdiction was directly based upon the 
provisions of Sec. 622, and that the court could nut refuse to 
take notice of it.” 

Mr. Hawes, in his work on the jurisdiction of courts, says : 
© Defects in the Jumsdiction of a court over the subject-matter 
of a cause are fatal and cannot be waived. No act ur consent 
of parties in such a case can confer Jurisdiction ’ a ae 
Neither consent. nor long acquiescence of parties will give an 
appellate court jurisdiction over an appeal.” ,o. 0.) When 
Jurisdiction is by law conferred upon a court, only upou the 
existence of certain conditions, parties nay Not waive the con- 
ditions and thus confer jurisdiction.” . . . When consent cannot 
confer jurisdiction upon a judicial tribunal, it cannot be vested 
therein by the laches ofa party.’ The defendant's appearance 
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over the eubject and nature of the action; as for instance when 
a judgment is given in respect to land situate in a foreign 
country.’ When a tribunal has not jurisdiction over the 
subject-matter. neo averment can supply the defect; no amount 
of proof can alter the case, Neither the acquiescence of the 
parties, uor their solicitations, can authorize any court. to de- 
termine any matter over which the law has not authorized it to 
act." In Franael v. Satterfield,"' the Delaware Supreme Court, 

speaking of a judgment passed by a court without jurisdiction, 
said: ** No action on the part of the plaintiff, no inaction on the 
part of the defendant, can invest it with any of the clements of 
power or of vitality.” In Block v. Henderson,'* the Supreme 
Court of Georgia said: “ Whenever a court has jurisdiction of 
the subject-matter ofa suit, the defendant therein can waive the 
jurisdiction ns to his person. But if the court has neither 
Jurisdiction of the subject-matter nor of the person, no waiver by 
a defendant can give the court Jurisdiction ; when the Magi- 
strate went outside of the limits of his juriadiction, and undertook 
tobold his court, he neither had jurisdiction of the subject-matter 

norofthe person, and no waiver or agreement made before him 
outside of his jurisdiction could confer Jurisdiction upon him,” 


174. The want of jurisdiction, except as regards subject. 
Want of non-essential Matter, may however be waived. It is 
jurisdiction may be a familiar principle that the judgment or 
waived, decree ofa Court of general Jurisdiction 
eannot be collaterally questioned, except for want of authority 
over the matter adjudicated upon.* Thus Mr, Black says: 
“Weare told that it is only when a judge or court has no 
Jurisdiction of the subject-matter of the proceeding or action 
in which an order is made or a jidgment. rendered, that such 
order or judgment is wholly void, and that the maxim applies 
that consent cannot give jurisdiction, In all other cases the 
objection to the exercise of the jurisdtetion may be waived, and 
is Walved when not taken at the time the exercise of the 
jurisdiction is first claimed.’)"?'° 
The question as to the waiver of local jurisdiction has not 
vet received au authoritative decision in India. In the United 
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States, a judgment obtained in a district other than that of the 
defendant's residence, on an agreement between the parties agree- 
ing to acknowledge the jurisdiction, was held to be void as 
against sulsequent judgment creditors who obtained their judg- 
ments inthe proper district.” Mr. Black says, however, that 
‘‘ the better view appears to be that the defendant may waive this 
objection as to the jurisdiction.'”?’? Mr, Hawes says: “If the 
defendant resides out of itsturisdiction, he may waive the defect 
of want of jurisdiction over the person by a voluntary appear 
ance, or the court may acquire it by personal service of 
process within the jurisdiction.” In Kansas City RB. Co. v. 
Rodebaugh,” the objection on the ground of want of local juris- 
diction was held to be waived; and Clogston, C.J, in delivering 
the judgment of the Supreme Court of Kansas, said: « The 
defendant insists that it cannot be sued in the county of A., for 
the reason that it does not lease, own, or control any line of 
road in the city of A. This action was brought in a Justice’s 
court, and appealed by defendant to the district court, where 
the case was tried upon the bill of particulars as filed in the 
Justice’s court, Nowhere does the record disclose any objece 
tions to the Jurisdiction of the court, either before the Justice 
of the Peace or the District Court, and the first objection made 
to the jurisdiction of the court was made in the motion for a 
new trial, This seemsto us to be too late to raise that question. 
Ifthe defendant desired to challenge the Jurisdiction of the court, 
it ought to have done svat an earlier period in the history of this 
case.) ”’ 

The same rule appears to apply to defects of personal 
jurisdiction, Mr. Hawes says:?* © lfa court has jurisdiction 
of the subject-matter and over the person, and a defendant has 
some privilege, which exempts him from the Jurisdiction, he may 
waive it, if he chooses to do so.” And Mr. Herman also 
lays down’ that *Ca privilege defeating jurisdiction may be 
waived if the court has jurisdiction over the subject-matter.” 
That. such a defect of personal jurisdiction may be waived was 
held directly by a Full Bench of the Bombay High Court in 
Manohar Bhivrav,*’ in which case the objection to the juris- 
diction was based on the ground of the defendant being a Sirdar 
who, as such, was not subject to the Jurisdiction of the Munsit?’s 
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Court which passed the decree. The defendant had defended 
the suit, and on an application for the execution of the 
decree, contended that the decree was void, The District Judge 
overruled the contention, and on appeal Westropp, J., with 
the concurrence of Tucker and Warden, JJ, said: ** Before 
the Munsif the applicant either did, or did not, raise the objee- 
tion of want of jurisdiction. Tf he raised it, and the Mansif 
wrongly disallowed it, he ought to have appealed to the Judge; 
and there would have been a special appeal to this court. But 
if he did not raise it, he must be taken to have waived it ; and 
it is certainly too late for him to raise it now, when the 
Munsit’s decree is sought to be executed.” 

In Posey v. Eaton,” an order for sale of land was given 
bya Judge related to one of the parties, and the Tennesse 
Supreme Court said: “Tf the parties submit to the action of 
the Judge at the time, the incompetency is considered waived, 
and not available on acollateral attack on the Judgment.” In 
Denning v. Norres’ “the court held that, since the defend- 
ant had admitted the person presiding to be a Judge by a plea 
to the action, he was estopped afterwards to say that he was 
not a Judge.” 

It has been held that where the personal disqualifica- 
tion of a Judge has not been embodied in a statute, the 
want of Jurisdiction resulting therefrom = omay be waived. 
The parties may in sucha case, by a joint application to the 
Judge, suggesting the ground of recusation, expressly waiving 
all objections on that) account, and requesting him to proceed 
with the trial or hearing, may give the Ju ige full power to 
proceed as if no objection existed. Kven where jurisdiction is 
given by a statute expressly to a Justice, who shall not be 
interested In the matter,” ithas been hela that the words 
are merely declaratory of the Common Jaw, and where an 
objection to a justice on the ground of interest is warved 
by the parties, the Justice has jurisdiction, and the objec- 
tion of want of jurisdiction cannot afterwards be raised.*” 
This waiver may he inferred from the absence of any 
objection from a party aware of the disqualification. A tacit 
prorogation is thus inferred against # plaintiff who brings his 
cause before a Judge who is kuown to him to be disqualified 
tu try it; and against a defendant who, knowing the existence 
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of such grounds of recusation, appears, and without objecting 
offers defences in the cause, either dilatory or peremptory.” 
In New York it was held that a judgment by an interested 
Judge would be void, even though the parties tried the case 
on the merits with knowledge and without objection,” but the 
New Hampshire Supreme Court said in Gear vy. Smith,” that 
in such a case the objection would be considered as waived. 


In German Bank vy. Amertcan Fire Insurance Co. *", the 
action of the defendant Bank in appearmg was regarded 
as voluntary, and therefore as a waiver of its rights to 
object to the jurisdiction of the Court."? Itis a general 
principle that a defendant who voluntarily appears and 
answers, although the answer in terms reserves the right to 
object to the jurisdiction, is precluded thereby from object- 
ing that the Court has not acquired jurisdiction of his 
person.”? But aspectal appearance, entered for the sole pure 
pose of taking advantage of defects or irregularities in the 
process or service, cannot be considered as a waiver of those 
objections.” If the defendant appears merely for the purpose 
of contesting jurisdiction, it will not estop the defendant from 
contesting that.) Mr. Freeman says: ‘¢ Tt is obvious that any 
proceeding taken by a defendant for the parpose of obtaining 
relief from a judgment, on the wround that it was rendered 
aguinst him without first acquiring jurisdiction over him, and 
any appearance made professed|ly fora special purpose, ought 
not to be held to give the court jurisdiction over the defend- 
ant, except to the extent of hearing and determining the 
question which he specially presents to it for consideration,” © 


Ifa party protest against Jurisdiction, he will not beestoppe | 
from contending against it, even if he do not retire from it an 
goes through the procedings upto the end. In fZam/yn v. Be'- 
teley,”’ the defendant's counsel protested that a Judge had no 
jurisdiction to try the issue that had arisen without a jury, 
but did not withdraw or offer to withdraw from the conduct 
of the case. Kelly, ©.B., overruled the contention, but on 
final appeal Lord Chancellor Selborne, with the concurrence of 
Lord Coleridge, C.J., and Brett, LJ, held that the trial was 
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bad, and said: ‘Even in arbitrations, where a protest is 
made against jurisdiction, the party protesting is not bound to 
retire; he may go through the whole case, subject to the protest 
he has made.” The same view has been taken by the Ameri- 
can Courts. In Avery v. Slach,*” it was held tiat a party 
who appeared and objected to the validity of process did not 
Walve the objection by answering and going to trial on the 
merits after his objection had been overruled, That decisicn 
was approved of in’ a later case*® in the same Court, in which 
Andrews, J., in delivering the judgment of the Court, said : 
‘©The principle has been applied i In # great varicty of cases, and 
there is substantial uniformity in the decisions to the effect 
that a party not properly served with process, so as to give the 
Court jurisdiction of his person, does not waive the objection 
or confer Jurisdiction by answeriog over and going to trial on 
the merits after he has inefleetually objected to the Jurisdiction, 
and his objection has been overruled.’ It is contended, 
however, that the error in overruling the objection to the 
Jurisdiction, where the party subsequently answers over 
and proceeds to trial on the merits, can only be corrected 
by a direct proceeding on error or appeal, and that the 
judgment, when the party has appeared and gone to trial 
on the merits, cannot be assailed collaterally for want of 
jurisdiction. Most of the eases which declare the doctrine 
that an answer and trial on the merits does not preclude 
a party who has objected to the jurisdiction from sub- 
sequently insisting that the Court had no jurisdiction of the 
ersun, were cases on appeal or error, The principle upon 
which the doctrine proceeds is, that a party who has ae 
to the jurisdiction, and whose li jection has been overruled, 
not bouud, as was said by Harlan, J., in Steamship Co. v. 
Tugman,*' ‘to desert the case, and leave the opposite party take 
judgment by default.” It is difhcult to see why a party 
proceeding under such circumstances should be permitted tu 
raise the question on error, and not be permitted tuo assail the 
Judgment collaterally in another State, where the judgment 
isset up as a binding adjudication, The Court does not 
acquire Jurisdiction over the person by deciding that it has 
jurisdiction, If the acts of the defendant do not constitute a 
legal waiver of the objection, or a submission to the Jurisdiction 
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so as to preclude raising the question on error in the State 
where the judgment is rendered, how can the same acts 
preclude the party from raising the question in another Srate 
in answer to the judgment.” The final decision in this case 
was, however, in favor of the validity of the judgment, on the 
ground of an express statutory provision in Texas, to the effect 
that ** the filing of an answer shall constitute an appearance of 
the defendant so as to dispense with the answer and service of 
the citation upon him,” which was held to have become binding 
on the defendant by the very fact of his going to Texas State, 
and thus to bar his invoking the general ‘Tule in his favor. 


175. In Naro Hari vy. Anpurnabai," an application for 
the execution of a decree passed by a 
Principal Sadr Ameen was, in his absence, 
disposed of by the Assistant Judee, who 
had been authorized to dispose of all his 
urgent work. Tn subsequent litigation as to certain” property 
tuken In execution, it Was conte ileal that the Assistant Judge’s 

proceedings having been without jurisdiction, the execution 
wus void, but the contention was negatived, and Mr. Justice 
West in delivering the Judgment said’, * Section 350 of the 
Code of Civil Procedure makes it plain that the Jaw intends 
that an error as to jurisdiction shall be corrected in appeal, and 
if such an error is made to appear to the Court, it will be 
taken notice of at any stage of the case. In this case, there 
was a Court of further resort beyond the District Court to cor- 
rect unyerror into which that Court might fall, and by a special 
appeal, A. could obtain any relief which the law allowed. In 
the case of Manohar Bhivrar,® ,. itis clearly shown what 
course ought to be taken by a party who questions the jurisdic- 
tion, Tf that course is not taken, it is tou late to raise the 
question when the proceeding has been carried to completion. 
fn the English reports, there are many cases in which the acts 
and orders of Courts of limited Jurisdiction have been allowed 
to be treated as void by a party concerned, where the circum. 
stances necessury to give Jurisdiction did not exist. The cases 
of Welch ve. Nash™ and Durvidson v. Gill,» may be taken as 
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examples, where, though orders made by Justices had been 
confirmed by the Sessiolis: thev were held no answer to actions 
of trespass, when it appeared that the orders had been made 
without jurisdictions The Quarter Sessions could dispose 
finally of the appeal, but their authority being essentially 
limited, an order going beyond it was void. But in these and 
Sitnilar instances, it must be borne in mind that the case could 
not be carried up in a regular course of appeal to a court 
having general jurisdiction. Unless a prohibition should be 
granted, or the proceedings should be quashed on a certzorart, 
there was no other way to try the Jurisdiction than by an action 
against those who made or acted on the order. An action of 
trespass is sugvested by Martiu, B., as the proper way of trying 
the validity of an order of a County Court in Denton v. 
Marshall.” Special jurisdictions, according to the English law, 
are circumscribed, (1) with respect to place, (2) with respect 
to persons, (3) with respect te the sahjeet- matter of their 
jurisdiction— Perkin v. Proctor ani Green,’ and it is said in 
that case that, if there is a defect in any of these 
respects, Sall is void and coram mon jgudice;? yet, as we 
have seen, there iiay be a submission to) the jurisdietion by 
a person not subject te ait, whieh is conclusive on the party. 
As to subject-matter, there seems to be no reason on prin- 
ciple, why, in India and for a Court having general jurisdiction, 
a question of Jurisdiction arising on this point should not, at 
least as regards the party on whom the jurisdiction tuamediately 
bears, be concluded by submission or by failure to take the 
steps, Which the law preseribes for ve thing rid of an erroneous 
order just as much as a questton of personal jurisdiction. 
[every decree isa conmmand toa person, and whether lis pos- 
sible ground of objection as that the Court has no jursdiction 
to command hin at all, or none to command him in the par- 
ticular case and as to the particular subject-matter, seems to 
make no difference in principle. The public interest is, ne 
doubt, coneerned in Courts of Inferior Jurisdiction, such as 
Small Cause Courts, being restrained to the subjects placed by 
the Jaw within their cognizance, but a Distriet Court is a 
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Court of general civil jurisdiction. All persons and all pro- 
perty within the district are subject to it. If after a matter 
has come before it in appeal, and been disposed of, its 
order can in a subsequent proceeding be treated as a nullity 
on account of the defective jurisdiction of the Court, 
from which the appeal was made, or the orginal nullity 
of the order, against which relief was sought, there is 
no reason Why the same thing should not be done after a fur- 
ther order in special appeal by the High Court. The order of 
the one Court as of the other binds a person generally subject 
to the jurisdiction uutil it is reversed or set. aside, and cau be 
questioned only in the ways provided by the law. In a recent 
case, the Master of the Rolls thought it a good answer to an 
application founded on the Courts having sold property without 
jurisdiction that there was a decree standing unreversed, and 
directiny the sale, Steed vy. Preece.” The order, which if bevond 
the jurisdiction might have been got md of by proceedings 
directed to that object, was not allowed to be canvassed in a 
collateral inquiry, “Phe superior Courts in) England lune 
looked with extreme jealousy upon the particular jurisdictions, 
by which their own powers might be eneroached on, aud 
expressed themselves i lancduage, which is net to be applied 
without caution to our sVsTen vf courts orvanized ina reundar 
oradation ot dependence on the High Court. The rough 
method of treating the order of a eourt as no order at all, or 
of seckine ly wostut te expel i person, whom that order has 
definitively placed in possession, has uo proper application 
where no provision is made for such a proceeding, and where the 
order itself may be brought under review by precisely the same 
authorities, who will have to dispose of the suit brought to test 
its validity. By providing the one method of redress, the 
Lewislature has tacitly exchided the other. It is) commonly 
sat] that ‘a question of jurisdiedon may be raised at) any 
tie Where proceedings are laid down tor determining the 
question, Heshunld be samy tine in the course of those pro- 
ceedings.” He, who. having an appeal aud a special appeal ou 
woayestion of jurisdictions fas net availed himself of those 
remedies, ‘ renunctatd jure prose introducto. The public 
Interest is nut concerned when the matter has once been placed 
before a Court having full jurisdiction over the person and. the 
cause, and an onission te urge objections there is to be treated 
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when the proceedings have been completed as conclusive.” 
The Calcutta High Court also appears to have taken a similar 
view in Drobo Moyee v. Bipin Maundul,” to which reference 
has already been made, and Markby, J.. in delivering the 
judgment of the Court, said © The appheant took his chance of 
a decision in his favor in the court of the Colleetor, without in 
any Way protesting against the jurisdiction, And though his 
conduct in this respect will not give tha: Court: jurisdiction, 
still it is, in our opinion, sufficient: to prevent him coming 
before this Court, and asking it) te exereise its extraordinary 
powers of relief iu his favor, by setting aside proceedings of 
which he was willing enough to avatl himself so long as there 
was a chance of their turning out to his own advantage.’ Tn 
Gopi Nath vy. Chugwat Pershad,” Mitter, J., in telivering the 
Judgment ofa Division Bench, said-=" In the suit of 860, 
there was no objection taken that the Munsifliad no jurisdiction 
to entertain it, and therefore the parties being the same, i may 
he taken as conclusively decided by that) suit as between them 
thatthe Munsifin that suit had jurisdiction to entertain it.” 
And an estoppel may arise evenon account of the delay in 
ureing the plea inthe subsequent proceedings, In Oomea Soou- 
durve ve Bepin Beharce,'' aw suit was brought to setaside a sale 
made ins execution of a decree for rent given by the Collector 
of Beerbhooin, on the ground of fraud, aud Kemp and bs. 
Jackson, JJ.. held that during the proceedings in that sait the 
plaintiff could not be allowed to impeach the sale fur want of 
jurisdiction in the Court, as the objection of want of jurisdiction 
had not been taken in any of the prior proceedings, or even 
in the plaint in that suit. In Mehora ftoy v. ftadha Per. 
shad Singh,*- proceedings in execution of a decree of the 
Giazeepur Court were for years carried on in the Shahabad Court, 
and in the enda suit was brought to impeach cortain proceed- 
ings in execution, and after the issues were framed, an amend- 
ment of the issues was applied for on the ground of want of 
jurisdiction in the Shahabad Court, and the High Court 
held that the application to raise the objection as to the 
jurisdiction for the first time at that stage of the proceedings 
was rightly refused. Even in the American Courts, as a 
general rule, the parties who have had an opportunity to be 
heard and their privies are held estopped in collateral actions 
to deny the jurisdiction of the superior Courts in which the 
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judgments were recovered,'* unless it appears, in any case, on 
the face of the record that the Court had not acquired 
jurisdiction,** though the contrary was held in Ferguson v. 
Crawford,*5 and some other cases. 


176. In Mohammed Hossein v. Akhaya Narayn,” the 
Estoppel against the defendant objected to the jurisdiction 
plea of want of juris- nl the first cuurt, but took no objection 
diction in further pro- to it in the Lower Court of Appeal, and 
ceedings. Markby and L. S, Jackson, J. J., held 
that the High Court ought not to set aside the decision on the 
ground of the objection as to jurisdiction, and that the objec- 
tion ought to be considered as waived. In Natmudda v. 
Scott,’ the objection of jurisdiction was raised for the first time 
in special appeal, and the High Court held that it was taken 
at too late a stage, Certain cases were referred to, in which 
that objection had been admitted for the first time in special 
appeal, but in those cases, as Loch, J., pointed ont, the ques- 
tion of jurisdiction was clear upon the pleadings, or from the 
admission of parties. In Aoylash Chunder v. Ashruf Ali a 
District Judge holding that the Lower Court had jurisdiction 
over the suit, remanded it for trial, and on second appeal from 
the judgment after remand, the defendant was not allowed to 
raise an objection as to the Jurisdiction, on the ground that 
he had not appealed from the order of remand. 


It is enacted by Sec. IT of the Suits Valuation Act, 1887, 
that — 


(1) Notwithstanding any thing in Sec. 578 of the 
Code of Civil Procedure, an objection that, by 
reason of the over-valuation or under-valuation of 
a suit or appeal, a Court of first instance or lower 
appellate Court, which had not jurisdiction with 
respect to the suit or appeal, exercised jurisdiction 
with respect thereto, shall not be entertained by an 
appellate Court unless— 


(a) the objection was taken in the Court of first 
instance at or before the hearing at which 
issues were first framed and recorded, or in the 
lower appellate Court in the memorandum of 
appeal to that Court, or 
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the Appellate Uourt is satisfied, for reasons to 
be recorded by it in writing, that the suit or 
appeal was over-valued or under-valued, and 
that the over-valuation or under-valuation 
thereof has prejudicially affected the disposal 
of the suit or appeal on its merits. 


If the objection was taken in the manner mentioned 


in clause (a) of sub-section (1), but the appellate 
Court is not satisfied as to both the matters men- 
tioned in clause (6) of that sub-section, and has 
before it the materials necessary for the determina- 
tion of the other grounds of appeal to itself, it 
shall dispose of the appeal as if there had been no 
defect of jurisdiction in the Court of first instance 
or lower appellate Court, 


If the objection was taken in that manner, and the 


appellate Court is satisfied as to both those matters, 
and has not those materials before it, it shall pro- 
ceed to deal with the appeal under the rules 
applicable to the Court with respect to the hearing 
of appeals; but, if it remands the suit or appeal, or 
frames and refers issues for trial, or requires addi- 
tional evidence to be taken, it shall direct its order 
to a Court competent to entertain the suit or 
appeal. 


The provisions of this section with respect to an 


appellate Court shall, so far as they can be made 
applicable, apply to a Court exercising revisional 


jurisdiction under Sec. 622 of the Code of Civil 


Procedure or other enactment for the time being 
In force. 


This provision is of a very comprehensive character. It 
was argued in Arishnasami v. NKanaka Sabar, “ that the 
section is intended to apply only in cases where the over- 
valuation or under-valuation is due to a mistake in estimating 
the value of the subject-matter, and does not apply to 
cases in which there has been a mistake in principle,” but 
Sir Arthur Cullins, ©. J., and Shephard, J., held that ‘‘ there 
is nothing to show that any distinction should be made 
according as the mistake was made in one way or another.” 
In Vasudera v. Madhava, the suit was for the redemption of 
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certain land on payment of a quarter of the debt for which the 
mortgage was made, and it was contended before the High 
Court thatit could take cognizance of the appeal, as ‘‘ the entire 
mortgage debt, which was taken by the Subordinate Judge to 
be the value of the suit for the purpose of jurisdiction, must 
be taken as the value which regulates the appeal,” but Muttu- 
sami Ayyar and Wilkinson, JJ., said:—‘“ That section only 
applies to cases in which the objection taken on appeal refers to 
the improper valuation of a suit by a Court of first instance or 
of appeal for jurisdictional purposes. It does not apply to a 
case like the present, in which we have to determine what was 
the real value of the subject-matter in the Subcrdinate Court, 
That was one-fourth of the mortgage-debt, and not the whole 
debt. The erroneous view taken by the Subordinate Judge is 
not rendered binding upon us by Sec. 1], because we are not 
now deciding whether or not he had jurisdiction, but whether 
an appeal lies to this Court.” 

Similar provisions have been enacted in some cases for 
avoiding the ordinary defects of a wrong exercise of jurisdiction 
by courts in certain cases not copnizable by them. he Punjab 
Tenancy Act” thus provides that a Civil or Revenue Court may 
submit to the Chief Court the record of any vase decided by a 
court under its control, which it may think fell within = the 
cognizance of a Revenue or Civil Court: respectively, and the 
Chief Court may, if it) appear to it on perusal of the record 
that it was so decided in good faith and that the parties have uot 
been prejudiced by the mistake as to jurisdiction, order that the 
decree be registered in the court which had jurisdiction ; and that 
the Chief Court may pass the same orders as to any such decision 
of a Civil Court even otherwise than on the aforesaid submission 
of the record; and that every such order passed by the Chief 
Court shall be conclusive not only against the parties but also 
against persons who were not parties to the suit or proceeding. 


177. As to the jurisdiction of particular Courts in indivi- 
dual cases, the general rule appears to be, 
Presumption as to the that the existence of the jurisdiction will 


existence of jurisdic. 4, 
ne e presumed in the case 
tion in regard to the se of a Court of 


Courts of general general jurisdiction, but uo such presump- 
jurisdiction, — tion is allowable in regard to a Court 
of limited jurisdiction, The Supreme 

Court of Ulinois in Swearengen v. Gulicks? said : “ That in 
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relation to superior courts, or courts of general jurisdiction, 
nothing is to be presumed to be out of their jurisdiction but 
that which specially appears to be so, but, on the contrary, 
nothing shall be intended to be within the jurisdiction of an 
inferior court but that which is specially alleged.” Similurly, 
the Maryland Sapreme Court in) Clark vy. Bryan,’ after 
observing that a judement manifestly rendered without jurisdic- 
tion will be void, whether the tribunal which pronounces it be 
an inferior court of limited and = special jurisdiction, or a 
superior court of record, proceeding according to the course of 
the common Jaw, said that the distinction was ‘that with 
regard to the former, the jurisdiction cannot be presumed, 
but must be shown affirmatively, on the face of the proceedings, 
while with reference to the latter, when called collaterally in 
qnestion, every intendment and preservation is made in their 
support, and the Judgment is conclusive unless it manifestly 
appear upon the face of the record that the court acted 
Without jurisdiction.” ta Stewart ve vlnderson,” the Texas 
Supreme Court said :—'* It seems to us logical to hold, when 
the averments of the pleadings show that) personal service 
might have been made within the jurisdiction, that this will be 
presumed to have been done if the record be silent, or do not 
show to the contrary, when the Court) has exercised, or 
assumed tu exercise, the power to make a final Judgment, but 
to hold that the same presumption will not be indulged as to 
proper citation by publication, or as to the seizure of property, 
when the pleadings show that these things were necessary to be 
done, and could have been done, before the court assumed the 
power to render a final judginent. In either case the presump- 
tion that the court did not render a final judgment until it was 
xuthorized to do so, arises from the fact that to have done 
otherwise, would have been a breach of duty, which is never 
presumed from the doing of an act that may have been legal.” 
There is no general accord, however, as to the distinction 
between the Courts of the general and those of the limited juris- 
diction. Tn Walehand v. Suqanchand, ' Green, J., said, * The 
High Courts are not courts of ordinary original civil Jurisdiction 
over the whole territories of the Presidencies to which they 
belong. Though, in some respect, their original civil jurisdic- 
tion is wider than that of the District Courts, yet it is limited, 
and there is no presumption in favour of jurisdiction beyond 
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what is to be found expressly conferred by the Charters of 
constitution.” On the other hand, Mr. Black observes” that, 
‘although a Court may be an inferior or limited tribunal, yet 
if it has ‘ceneral Jurisdiction of any one subject, its proceedings 
and judgments | in respect to that subject will be sustained by 
the same liberal presumptions as to jurisdiction which obtain in 
the case of the superior courts.’ Baldwin, J., in delivering the 
judgment of the United States Supreme Court in Grignon v. 
Astor,” said: “The true line of distinction between courts whose 
decisions are conclusive if not removed to an appellate court, 
and those whose proceedings are uullities if their jurisdiction 
does not appear on their face, is this,—a court which is com- 
petent by its constitution to decide on its own jurisdiction, and 
to exercise it tu a final judgment, without setting forth in its 
proceedings the facts and evidence on which ‘it. is rendered, 

whose record is absolute verity, not to be impugned by aver- 
mnent or proof to the contrary, is of the first description ; there 
can be no judicial inspection behind the Judgment save by 
appellate power. A court which is so constituted that. its 
judgment can be looked through for the facts and evidence which 
are necessary to sustain It, whose decision is uot evidence of 
itself to show jurisdiction and its lawful exercise, is of the latter 
description; every requisite for either must appear on the face 
of their proceedings, or they are nullities.” In State v. 
Daniels,” it was said that the question of inferiority might “ be 
nolved by showing that the court is either placed under the 
supervisory ot appellate control of those named, or that the 
jurisdiction conferred upon itis limited and confined. Con- 
ceding that the Actin question dues not place the court: which 
it creates uuider the supervisury control of the circuit: court, 
and only allows appeals and writs) of error to be prosecuted 
directly to the Supreme Court, vet it will stall be an iuterior 

tribupal if its jurisdiction is limited and inferior. General 
jurisdicnion ois that which extends to a great variety of 
matters, Limited jurisdiction, also callea specific and inferior, 
is that which extends only to certain specified causes.”? In 
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Bumstead v. Read,’ the New York Superior Court said: 
‘To constitute a Court a superior court (within the meaning 
of the rule), as to any class of actions, its jurisdiction of such 








action by the usual form of common-law or of) Chancery practice, the proceedings and 
judgments of the Court will have all the characteristies of the proceed itps and judgments 
of Courts of Record 7) In Carleton vo Waakington Ina, Cot the judgments of Courts of 
Superior Jurisdiction while acting within statatory Hinits were held open to examination, 
where all things necessary tothe jurisdiction did not appear on the record. Ti Palaake 
Cu., v. Stuart,?3 the Supreme Court of Virginia said. When a court of general juris 
diction acts within the scope of its general powers, its judgments will be prestumed to he 
in accordance with its jarisdetion, aud cannot) be collaterally impeached, So alse 
when a Court) of general jumsdiction has conferred upon it special powers by special 
statute, and such special powers are excremed judiefally, that us according fo the course 
of the common-law and proceedings in Chancery, steh judgment cannot be iMpenched 
calhaterally, But where a Courtot general jumsdretion dias comforted upon it special 
and summary powers, Wholly derived from statutes, and whieh do not belong to it aga 
court of general jurischetion, and wien such powers are mot oxercised aceording to the 
course of the common-law, its aetien  beme aiinisternil only, and not judieid, om sueb 
case ite decrion tnust be regarded and treated Tike those of courts of Tiaated and special 
Hunisdiction, and: mo suveh presumption of juresdietion wall attend Che judgment af the 
court, Butoinsueh cases the fiets essential to the evereise of the speeml jorisdietion 
must appear oan the face of the recards.” Tia Verse v, Preshyt* the New Hounpshire 
Supreme Court held that where accourt oof generil jarisdietien Might lave speeial and 
Sumtnars powers, Wholly derived from statutes net exeremsed according to the course of 
the common-law, and not belonging totais a eourtof general furiebetion, its decisions 
would be treated The thease of courts of limited and: specaib pasdiefion. and: the paris fie- 
fon, hothas to the subgeetamatior aud the parties, anust appear by the reoord, and 
evervthing presumed tebe without the jumshenon whieh sbowld not appear cistinetly 
tebe within at, This decision was approved un Gadpen ov. Page™ by the Cited 
States Supreme Courtoand in Fargesan vy. Jones™ by the Oregon Supreme Court, whieh 
Had held the same betore abs un Sertheutt vy. Lemeryt? TW has even been held that 
such spect proceedings are vord aidess the record shows aexpress finding of enh 
purisdietional faet. “Thus in Mawon vy. Sawyer? the appoutinent of aminer's poordian by 
the Court of Conmnon Pleas. did asale by damoof the qanear’s Land was held vod an proof 
ot the miner having been resedent am another eountey, Sumiarty the "Permense Supe 
treme Court hae held thataqadvient on taver of aosurety miust recite al) taets necessary 
togive qumdietion. 7! gin the same as necessity tn the ense of a ssate dy cone ccdtaitniie 
trater*9  Tnosupport of this view Gt has been said oot Phere is the same reason forpresam, 
that superior eourt, setiie: ordidiy, does notesxercise any thine but its ordinary 
POS Peto a timait ors. does net esereise a speci) pariscietion conferred ba statute. and not 
Ocsting, therefore exeept by the statute: that there as for presumony that inferior courts 
having nothing but statutory jurmdietion are without gurisdietiom ii any apecial CHG, 
unless its shown by setting forth the gurietional facets The doetrine that) the 
Vad;goments of courts of recotd are of any tess fares cop are te de subyeeted toy closer 
rerutind. or that they are attended woth amy less tiberal presumptions, when created by 
virtue of a special or statutory anthomts, Chan when rendered inthe exere se of ordinary 
jumdietion. has been repudiated: an seme of the States Mi. Vandlect sayas Such 
capes are notonaccord With sound reasoning on pubbe polies, Noone dis ever yet pesivnod 
WN) respon Why aecourt isonet just as competent to decide na epee) proceed nip aga common 
one nor why at should be presumed that the Court did ite duty im determining jurisdic. 
Tond) frets dn a common proceeding but pot ina specsal one The duty aad the power 
boone the same an both it reeme teane the presumptions shotld be the marie ius bothoe 
Pro support of thie view, the Supreme Court of Wiseousin ian dalhacr vo Goarld ** wail that 
the “presumption in faverof the regalarity of the proceeding af such courte, im founded 
on the character of the court iteelf. Amd that character is the saince, whether it act 
andes a special statute, or under the common-law, 
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actions must be unconditional, so that the only thing essential 
to enable the Court to take cognizance of them is the acquisition 
of jurisdiction of the persons of the parties.’ In Kemp’s 
Lesse v. Kennedy,® Chief Justice Marshall in delivering the 
judgment of the United States Supreme Court, speaking of 
the Court of Common Plegs for the County of H., New Jersey, 
said: ** Such a court is net only one of limited jurisdiction, 
but its jurisdiction of every action—of the action itself, being 
made to depend either upon the place where the defendants 
reside, or the fact that they are personally served with the 
summons within a designated locality smaller than a county, 
it is an inferior court within the Common Law meaning 
of that term, If the court had a general jurisdiction of an 
enumerated class of actions, without reference to the place where 
they arose, or the parties to them resided, or to the amount sought 
to be recovered, being a Court of record, and proceeding 
according to the general course of the Common Law, it might 
be guo ad hoc within the meaning of the rule under 
consideration.” 


There is a conflict of opinion even as to whether Probate 
Courts are of general or limited jurisdiction, Mr. Wells says: 
“A Probate Court, as to the settlement of the accounts of an 
administrator, guardian, &c., ts held to be a general court, 
with full and exclusive powers. But it) has also been held 
that as to its power and jurisdiction to order and direct the 
sale of lands to pay debts, these are special and limited, 
because, while it may and must settle the accounts of admini- 
straturs, in all cases, it can only order aud direct the sale of 
lands in special cases,and under peculiar circumstances ; and by 
the Common Law an executor or administrator had no power 
over real estate, and there are special conditions on which the 
limited power to divest the heir or devisee of his interest therein, 
and to enable the administrator or executor to sellit, depend 774 
This distinction does not appear to have been recognised or 
maintained in later cases. In Goodwin v. Stms,’’> Clopton, 
J., in delivering the judgment of the Alabama Supreme Court, 
said * that the jurisdiction of the Probate Court to order the 
sale of the lands of a decedent is statutory and limited; and 
that it must appear from the record, has been placed, by the 
repeated decisions of this court, beyond the pale of discussion. 
No intendments will be made in favor of the jurisdiction from 
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its mere exercise.” In Rhode Island, Connecticut, Vermont, 
and some other States, Probate Courts have been held to be 
generally of a limited jurisdiction.” In Missouri, New 
Hampshire, Georgia, Arkansas, California, and some other 
States, they are treated as courts of gener! jurisdiction, 
and their orders and judements held entitled to the same 
favorable presumptions as are accorded to those of superior 
courts."” 


most States treated as Courts of 
inferior jurisdiction,’ but in ‘Texas even they are deemed 
Courts of general jurisdiction.” Thus in deck v. Martin,™ 
Hobby, J., in delivering the judgment of the Texas Supreme 
Court said: “ The rule is well recognized in this State that 
Justices’ courts, being created by the constitution, are within 
their defined limits tribunals of general jurisdiction, and as 
such ail reasonable presumptions should be indulged in support 
of the validity of their judgments.” Mr. Vanfleet lays down 
as a general rule that the proceedings of Probate Courts, of 
County Courts and County Commissioners or Supervisors in 
respect to county-matters, boards for the assessment or 
revision of taxes, aud justices of the peace in actions between 
landlord and tenaut for the possession of land, being unlimited 
and generally exclusive, should be classed with those of superior 
courts, and all intendments made in their favor.”' I beg to 
submit that the same rule should, on general principles, apply 
to courts of so-called general jurisdiction except in regard to 
matters as to which the jurisdiction is limited. 


Justices’ Courts are in 


There is no difference of opinion, however, as to the correct- 
ness of the general rule. In Wrightv. Douglass,"’ Mr. Justice 
Gridley said “ that in a Court of general jurisdiction it is to be pre- 
sumed that the Court has jurisdiction till the contrary appears.” 
The preponderance of authority certainly is in favor of the view 
that ‘it is a matter of no consequence whether jurisdiction 
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of the Court affirmatively appears upon the judgment roll or 
not, for if it does not it will be conclusively presumed.’” 
Mr. Black observes that ‘‘ the result deducible from a majority 
of the cases seems to be that it is only when the judgment 
appears upon its face to have been rendered without jurisdic- 
tion that it can be considered a mere nullity for all purposes.’””’ 
In Pratt v. Dow,” the Court concurred in the doctrine, that 
“a domestic judgment of a court of record of general Jurisdic- 
tion, proceeding according to the course of the common law, 
cannot be impeached by the parties to it, where a want of 
jurisdiction is not apparent upon the record, while it’ remains 
neither aunulled nor reversed,” 


Of course, where the record taken together shows affirm- 
atively that the court had not jurisdiction of the cause, that is 
where the record contains express avermnents respecting jurisdic- 
tional facts which show that in) daw jurisdiction was not 
acquired, the judgment will be null and void.” In Hahn v. 
Kelley," the California Supreme Court said: What do the 
cases mean when they speak of a want of jaradiction appearing 
upon the face of the record?) Do they mean a positive and 
direct. statement to the effect that something which must have 
been done in order to give the court jurisdiction was not done ? 
Or do they mean that a want of jurisaiction appears when- 
ever what is done is stated, and which, having been done, was 
not sufficient in law to give the conrt Jurisdiction? ff the 
former, they are a delusion, aud the respondents and others in 
like circumstances may well characterize them as cases 

‘That palter with us ina double sense, 
That keep the word of promise tu our ear, 
And break it to our hope.’ 


For we venture to say that no case can be found, or will arire 
hereafter, where the conditions contemplated by such a rule 
will be found to exist. No Court has ever yet so far stultified 
itself as to render a judgment against a defendant, and at the 
same time deliberately state that it) had net acquired 
jurisdiction over his person, Suppose, iu a case of attempted 
personal service, the officer should return that be had served 
the summons on A. B., the son of the defendant, by delivering 
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to him personally a copy, and also a copy of the complaint, 
and the remainder of the record is silent upon the question of 
service. Could we presume, in the face of such a record, that 
he served it on the defendant also? Undoubtedly not. There 
would be a want of jurisdiction upon the face of the record, 
within the rule in hand, and the judgment would be declared 
a nullity whenever and wherever presented in support of a 
legal claim or right. We consider the true rule to be that legal 
presuinptions do not come to the aid of record except as to 
acts or facts touching which the record is silent. Where the 
record is silent as tu what was done, it will be presumed that 
what cought to have been done was not only done, but rightly 
dove: but when the record states what was done, it will not be 
presumed that something different was done. If the record 
merely shows that the summons was served on the son of the 
defendant, it will not be presumed that it was served on the defen- 
dant. It the affidavit of the printer shows that the summons 
was published one month, it will uot be presumed that it: was 
published three.” 

The Vexas Supreme Court has repeatedly recognized both 
the rule and the exception, In Afurchison v. White,” the 
Court said: “In collateral: proceedings, the only contingency 
in which the judgment of a domestic court. of general 
jurisdiction can be questioned is where the record shows aflfir- 
matively that its Jurisdiction did not attach in’ the particular 
case. tn Willams v. dfaynes,” Collard, J., in delivering 
the judement of the Court, said * It is settled that a judgment 
of a court of competent Jurisdiction cannot be collaterally 
impeached unless the record affirmatively shows the want. 
of jurisdiction, Iven where a part of the record—the 
citation and its return—shows that service could not have 
been had, the judgment of a Justice of the Peace reciting 
that the defendant wholly made default, and that he 
“was duly served with process” was held not impenched. 
In Wilkerson v. Schoonmaker,” Henry, A.J., in delivering the 
judgment of the same court said: “ By repeated decisions it 
has been announced by this court that a domestic judge 
ment of a court of general jurisdiction upon a sabject-muatter 
within the ordinary scope of its power and proceedings 1s 
entitled to such absolute verity that ina collateral action, even 
where the record is silent as to notice, the presumption, when 
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not contradicted by the record itself, that the Court had juris- 
diction of the person also, is so conclusive that evidence altunde 
will not be admitted to contradict it.’ In Galpin v. 
Page,' Mr. Justice Field said, ‘* Whenever it appears from 
the inspection of the record of a court of general jurisdiction, 
that the defendant against whom a personal judgment or 
decree is rendered was at the time of the alleged service 
without the territorial limits of the court, and thus beyond 
the reach of its process, and that he never appeared inthe action, 
the presumption of jurisdiction over his person ceases, and the 
burden of establishing jurisdiction is cast upon the party who 
invokes the benefit or protection of the judgment or decree.” 
“his was cited with approval by Strahan, J., in Furgeson v. 

ones,” in which also one of the parties was a non-resident ; 
and the record being silent, the Court said : “Tn such case, there 
can be no presumption that jurisdiction over his person was 
acquired.” {[n Mand v. Hanson,’ Knowlton, J., in delivering 
the judgment of the Massachusetts Supreme Court observed 
that ‘ the presumption in favor of the validity of a judument 
does not extend to a case where it appears from the record 
that the defendant was a non-resident, and it does not appear 
that service of process was made upon him within the State.” ' 
The decision in Hargts v. Morse,’ is not against this view, 
as there it was only held that ‘ until it appears, not merely 
that the papers are gone, but also that there is no secondary 
proof of their contents, there is no presumption, even in favor 
of a Court of general jurisdiction, from the existence of one 
part of a record, that the remainder would, if produced, contain 
the facts necessary to give the Court jurisdiction.” In 
Howard v. Thornton," the Supreme Court of Missouri even 
said, that ‘¢ if the whole record, taken together, does not show 
that the Court had jurisdiction over the defendant, then the 
judgment would be nullity ;’’ but the real question in that case 
was, whethera judgment could beimpeached without producing 
the whole record. The observation made is certainly true 
of a Court of limited Jurisdiction, however, and where one seeks 
to enforce the judgment of such a Court, its organization must 
be established.’ 
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In Ferguson v. Crawford,’ Rapallo, J., after observing 
that ‘‘there are many cases in other States, and in the 
Courts of the United States, containing expressions general 
in their character, which would seem to sanction the ductrine, 
that a want of jurisdiction over the person or subject- 
matter may in all cases be shown by extrinsic evidence,” 
snys ‘“‘An examination of these cases discloses that they all 
relate either to judgments of inferior Courts, or Courts 
vf limited jurisdiction or Courts of general jurisdiction 
acting in the exercise of special statutory powers, which pro- 
ceedings stand on the same footing with those of courts of 
limited and inferior jurisdiction, or courts of sister States, or to 
cases where the want of jurisdiction appeared on the face of the 
record, or to cases of direct proceedings to reverse or set aside 
the judgment. 2...) After considerable search [have been 
unable to find a single authoritative adjudication, in this 
(New York) or any other State declaring that) in the case ofa 
domestic Judgment of a Court of general jurisdiction, want of 
jurisdiction over the person may be shown by extrinsic evidence, 
while there are a great number ofadjndications in ueighbouring 
States holding that, in the case of such judgments, parties and 
privies are estopped in collateral actions to deny the jurisdiction 
of the Court: over the person as well as the subject-matter, 
unless it appear on the face of the record that the Court had not 
acquired jurisdiction, and that im such cases there isa con. 
clusive presuinption of law that jurisdiction was acquired by 
service of process or the appearance of the party.” In Adger- 
ton \. Edyerton,™ it) was alleged that the defendant lad 
by threats and menaces compelled plaintiff (lis wife) to 
write and sigu a letter of authority to an attorney, autho- 
rising him to appear as her counsel ia an action which 
the defendant proposed to commence against her for divorce, 
and that on her active protest against it, the defendant with 
intent to deceive her told her that he had destroyed it, while 
asa fact he delivered itto the attorney who on that account 
appeared in the action brought by defendant against her, 
and the court thus believing to have acquired jurisdiction 
over her, passed a decree against her without even — her 
knowing of the action; and it wis contended that evi- 
dence of these facts could be given in a sub-equent action 
by her against the defendant fur alimony, toshow that the 
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decree of divorce was void on the ground of wart of juris- 
diction. The Montan Supreme Court over-ruled the con- 
tention however, and Mr. Justice Harwood, in delivering the 
judgment of the Court, said: ‘It may be safely said to be 
almost uniformly settled now that domestic judgments of 
courts of general jurisdiction, valid on their face, cannot be 
collaterally attacked in courts of the same State by showing 
facts aliundi the record, although such facts might be suffi- 
cient to impeach the judgment in question if brought to bear 
upon it in a proper proceeding. The proposition iu this 
cuse appears to be to open a way through suid decree of 
divorce for the progress of this action, by going back 
of that judgment, and raising a question as to the gvod 
faith and lawfulness of the plaintiffs conduct in obtaiving 
it, Such a practice cannot be sustained. It is needless to 
go into a discussion of the reasons, and the publie policy 
‘which forbid such arule. These are fully developed in the 
nuthorities 


In regard to the Courts of limited jurisdiction there is a 
conflict of opinion as to whether the jurisdiction must appear 
from the record, or evidence may be produced adiund? of any of 
the facts required to give Jurisdiction to the court in any case. 
The affirmative view has been taken in New York, Mississippi, 
California, Colorado, and some other States." The negative 
view has been taken in’ Tennessee, Missourt, Michigan aud 
sowie other States. Ino the case last cited, the summons on 
the defendant had been served by a private person, and the 
record did not show his competency, and Grant, J., said : 
“This Court has too often’ decided that under a record such 
as this, before the amendments were made, justices of the 
peace obtain uo jurisdiction, and that their judgments are 
null aud void, to render any discussion or citation of authorities 
neeessary, [tis equally well settled that) proof of service of 
process, to give the Courts jurisdiction, cannot rest in parol, 
Courts have liberally construed the statute of amendments in 
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matters of form, where it is clear that no injustice can be done ; 
but amendments without which the Courts obtain no jurisdic- 
tion to trv the case can only be made by the Court wluch tried 
the cause, and upon notice to the Opposite party.” The learned 
editors of the Atnerican State Reports lay it down, «+ the core 
rect rule, “that such Jurisdictional facts must affiimatively 
appear from the record, in order to show that the Court had 
jurisdiction, as are required to) so appear by the statute 3; and 
that as to all others, although the record is silent on the subject 
or defective in its showings, proper evidence adtunde, tending to 
show that the Court had actual jurisdiction, is admissible; and 
this is the doctrine established by the weieht of authority as 
shown by those cases wherein the question has been direetly 
adjudicated.?""' 


In Behymer v. .Vordlol, it was contended that “as the 
amount and nature of the debt sued for was required to be 
shown, its omission Was a fatal jurisdictional defect, but it was 
held that the cussion tmeht be supplemented by proofs 
aliunde.” tu Virginia it is expressly enacted that) service 
of process upon ian ofheer of a corporation shall be in the 
county oor corporation in Whieh he resides, and — that 
‘the return shall show this, and state on Whom and where 
the service was; otherwise the service shall met be valid.” 
In ShenundoahValley Ry. Co, v. Ashby, the return did not show 
that, on whieh account there was mo service atoll, but a 
judgment ex-parte was passed, and long after, the reruta was 
allowed to be amended so as to show valid) service, and the 
Virginia Supreme Court held that the amendment was right, 
and the judument became Valid and unassailable, Lewis, baer 
observing that “ the case is not within the principle that pro. 
ceedings which are void @b tertio cannot be rendered valid by 
amendinent, for here the effect of the amendment was, not to 
confer jurisdiction upon the Circuit Court, but only to perfect 
the proof of the jurisdiction which it bad previously acquired, 
but of which the evidence preseribed by the statute was want. 
ing. In other words, the amendment, by relating back to the 
ofiginal returu, and becoming, in cflect, a part of ut, slows, in 
the prescribed form and manner, that the defendant company 
was duly served with process, aud hence had notice and an 
opportunity to be heard, which are essential requi-it~ to the 
jurisdiction of all Courts.” 
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The Texas Supreme Court appears to take a still more 
liberal view. In Bumpus v. Fisher,'’ the Court said that 
“the rule with respect to Courts of limited jurisdiction 
that every thing must appear on the record strictly and 
affirmatively which will give them jurisdiction to hear and 
deterinine is rapidly giving way by the application to our 
Courts, as they ave actually constituted, of the same principles 
which originally formed the rule with reference to their own 
Courts in) Kneland.” In Williams v. Ball, the judgment 
entry was silent npen the question of notice to the defendant, 
and he testified that he had not been served, and the Supreme 
Court said: “To hold these titles void, unless the record shows 
affirmatively all the necessary facts, would virtually defeit 
many of then, involve the country in litlgation, and would be 
contrary to repeated rulings of this Court, which hold that 
such proceedings should be liber ally construed, Judgments 
of justices of the peace, when apparently within: the ordinary 
scope of their power and Jurtsdiction cannot, as was sought. to 
be done in this case, be collaterally attucked as being void for 
the reason that they do not show affirmatively all the facta ne- 
cessary to have given the Court yurisdiction, Tf in such cases 
gener alls the testimony of the defendant be admissible—which 
wedo not now concede —to prove that in facet he wasnot served 
with process, yet in the case Under consideration we cannot 
say that the Coart erred ino not holding it: sufficient — to 
overturn the presumption ino favour of the regularity of the 
Judgement.” In Wilkerson vy. Schoonmaker,' Henry, A. J., 
after referring to these cases, said that they ‘are authority 
for holding that it is not ne cegsary for every thing to afirma- 
tively appear in the record of a Justice’s judgment which 
is tequired to exist to confer upon them jurisdiction with 
regard to the person or to the subjectematter.”. While the 
opinion in the case of Willrams vy. fall, contains expressions 
capable of being construed as deciding that the Courts ct 
Justices of the Peace should, under our constitution, be treated 
as Courts of general jurisdiction, we do not think it was 
intended to decide more than that in the absence of recitals 
every presumption in favour of their validity must be indulged, 
and that they will not be held void merely because every 
fact necessary to give the Court jurisdiction does not affrm- 
atively appear in “the record. Evid nee aliunde was heard 
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both in Bumpus v. Fisher and in Williams v. Ball, and it 
was not decided to be inadmissible in either case.’ 


178. There is a general presumption in favor of the 
Presumption in favor existence of all the jurisdictional facts, 
of existence of juris- of all the facts on the existence where- 
dictional facts. of the existence of jurisdiction de. 
pends in any case. Thus even when there is no express 
finding on the record as to any such fact, it will be pre. 
sumed ona collateral attack, that the Court acted correct. 
ly and with due authority, as if every fact required to give 
jurisdiction athrmatively appeared.'" [fa statute require 
a certain affidavit to be filed or a certain fact to be found 
prior to the rendition of a judgment, it will be presumed, 
in the absence of any allegation or evidence to the con- 
trary on the record, that such affidavit has been filed" or 
such fact found.'’ The Supreme Court) of Tudiana@ in 
Jackson v. State, said: “Where a Court of general juris- 
diction assumes jurisdiction, the existence of all facts ne- 
cessary to confer jurisdiction is presumed toexist.” By way 
of explanation of this view, the Court said in Mey v. Swin- 
ney,” that judicial action was an adjudication uot only of 
the facts actually determined, but also ofall precedent 
matters which should have been determined ; and recently 
it said in Oshorn v. Sutton,’' that “the assumption of 
authority is an assertion of Jurisdiction without any formal 
statement of the facts essential to give Jurisdiction.”? Simi- 
larly the California Supreme Court in Clary v. Hoag 
land,*- observed that “the first point decided by any 
Court, although it may not be in terms, is that the Court 
has jurisdiction, otherwise it would not proceed to deter- 
mine the rights of the parties.” lu Thornton v. liaker,” 
the Supreme Court of the Rhode Island said ; « Where 
Surisdiction depends on the finding ofa particular alleged 
fact, the exercise of jurisdiction implies the finding of that 
fact.”-' In Wyatt's Adm’r v, Steele,” the Alabama Supreme 
Court said that “the court’s action implied the previous 
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ascertainment of the preliminary jurisdictional facts, and 
that its decision on those facts could not be called in 
question, collaterally.” An order given by acourt fora 
sale of land by an administrator has often been held to 
imply and involve a conclusive finding by the court as to 
the existence of every circumstance without which the 
court was not authorized to give that order.“” In Richards 
v. Skiff,” the defendant was not allowed even to prove 
that at the time of the judgement, he was only two years 
old, and that the sammons had not been served upon him. 


Ou the same principle, ithas, sometimes, been held that 
incases in which the appearance of an attorney on behalf! 
a defendant is held to estop the defendant from objecting 
to the want of jurisdiction," the authority of the attorney 
cannot be denied or contradicted, because the Court acts 
judicially in determining the authority of the person to 
uppear, and the power to decide the merits necessarily 
‘arrics with it the power to decide all preliminary matters ; 
and au error in the determination of any such point cannot 
wnake the proceedings void.” In Ldolbert vy. Montgomery's 
Adni’r," it was held directly that the plaintiff could not 
show collaterally that his attorney had no authority, as the 
court necessarily passed upon his authority at the time, In 
Hamiiton vy. Wright, the rule was justitied on the ground, 
‘thatthe law warrants a party ain giving faith and con. 
fidence to one who, bylaw, is authorizec to hold himself out 
asa public officer, clothed with power to represent others 
In the courts,” and ‘in various Ways, to set aside proceed- 
Ings at the end of a protracted litigation would be to 
work inevitable wrong to the party who had relied 
upon an appearance.” Speaking of the contrary doctrine, 
Mr. Vantleet says, that “it overturns the very foundation 
of all judicial proceedings—namely, that a domestic record 
must be tried cellaterally by inspection only, and that 
the only plea of fact allowed against is a tiel record,” 
In England also, it) was laid down in an early case” 
that “when an attorney takes on himself to appear, the 
Court looks no farther, but proceeds as if the attorney had 
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suficient authority, and leaves the party to his action 
against him.’ Such a rule could not but operate harshly 
in some cases, and it was therefore at first restricted, and 
has of late been over-turned, at least, to a considerable 
extent. Thusin Iileyv. Pratt,' the Indiana Supreme Court 
summing up the authorities said.“ While, however, a party 
is permitted to controvert the authority of the attorney to 
appear for him when he was without the jurisdiction of the 
court rendering the judgment, and, upon establishing the 
fact that the appearance was unauthorized, is relieved 
from the enforcement of the pudginent, this relief will not 
be granted where the defendant was withia the jurisdic. 
tion of the court, and an unauthorized appearance has been 
entered for him by counsel, unless he can establish a 
defenee on the merits to the cause of action in which the 
judgment was rendered.” Even in Hamilton vo Wright, 
it Was expressly admitted that ‘the rule should) yield to 
equitable considerations where they arise, and should 
permit the Courts to give rehef when they can, thereby 
prevent irremediable wrong to either party.” In England, 
Rolfe, B., observed ino Bayley v. Buchland, that ‘the 
non-responsibility, or suspiciousness of the attorney, is 
but a vague sort of criterion of safety to the defendant, 
and by the hypothesis the defendant is wholly withoat 
blame, and may notwithstanding be oruimed., It is 
true that the plamtiff as equally blameless, but then 
the plaintiff, if the judgment be set aside, has his 
remedy against the defendant as before, and suffers 
only the delay and the possible loss of costs.” Ina 
leading case in the American Courts, Judge Dillon 
observed that there was for the rule “no foundation in reason 
to stand upon. It obliges a person to be bound by the un- 
authorized act of a mere stranger, It binds him) by the 
judgment of a Court without a day in Court. It relieves 
the other party of the duty which in reason belongs to 
him, z., to serve lis process and to see at his peril 
that his adversary isin Court, It carries out this unsound- 
ness by compelling the wrong party to look to the attorney. 
True reason and logic would say, ifan attorney appeared 
for me without my knowledge or authority, express or im- 
plied, | should not be bound by the act if never ratified 
or promptly disowned ; and if the adverse party, being ignor- 
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ant of the want cf authority and carelessly omitting to 
serve process or to require the attorney to show his 
authority, has been damaged, he and not myself should be 
the one to look to the attorney.” ‘There also, the weight 
of authority now is in favor of the view, that the authority 
of the attorney may be contradicted,” though the burden 
of proving that the appearance was unauthorized will be 
on the defendant. And it may now be looked upon as 
settled there, that if the record, with a view to show juris- 
diction, recites the defendant's presence by an attorney in 
court, the defendant may show that the attorney’s presence 
was unauthorized, and therefore fraudulent, and the judg- 
ment therefore without jurisdiction against the defendant,” 
In Conery v. Rochford,'' it was even allowed to be shown 
that the agent who appeared had authority only to confess 
for the firm and not for its members, and thus to avoid the 
judgment passed against the members, Nor is this rule res- 
tricted in its application to courts of general jurisdiction. 
The learned editors of the American State Reports say : 
“Though the Court is one of inferior jurisdiction, if it has 
authority to inquire concerning the existence of some juris- 
dictional fact and to determine whether it existed or not, its 
determination on this subject is as conclusive as upon any 
other, and cannot be assailed collaterally, and such determi- 
nation need not appear in express terms, but will be implied, 
if the tribunal proceeded to take such action as could  pro- 
perly be taken only after it had made the requisite inquiry 
and found that the jurisdictional fact existed.°°”? 


'Y. It appears also to be generally agreed upon that 

a ree the decision ofa Court in’ favor of the 

Decision on jurisdic: yitence ofa jurisdictional fact, and 
tional facta cannot be ; ae Beaty ea 

attacked collaterally, therefore of its own jurisdiction, cannot 

j be impeached collaterally; and is) con- 

clusive of jurisdiction, except against a direct attack. —** What- 

ever the rule may be, where the record is silent, it would seem 

clearly and conclusively established by a weight of authority 

tov great fot opposition, unless on the ground of local and 
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peculiar law, that no one can contradict that which the record 
actually avers, and that a recital of notice or appearance or 
a return of service by the sheriff in the record of a domestic 
court of general jurisdiction, is absolutely conclusive, and 
cannot be disproved by cxtrinsie evidence.” Blackburn, J., 
further added that “it was argued, that the general rule 
applied to this case, which is applicable to inferior courts 
with a limited jurisdiction, v7z., that where such court 
exceeds the limits of its jurisdiction, the procecdings are 
void, and may be shown to be so in any collateral proceedings, 
If it were so, and the local courts of bankruptey were 
inferlor courts, these consequences might follow, however 
inconvenient they micht be? Tt was said broadly in) iaan- 
bury ve Ludler’ and ine other cases,’ to be a general rule 
that no court of limited jurisdiction can give itsell jurisdiction 
by a wrong decision on a point collateral to the merits of 
the case, upon which the limit’ to its jurisdicthon depends,” 
but this proposition is met Inconsistent with the conelusives 
hess against collateral attack of decisions on Jurisdictional facts, 
In Lereld ve Blakes the majority of the Court: of Common 
Pleas bield that, as on the facets which were before the County 
Court, the adjudication made was correet and one which the 
Court was bound to make, it was not rendered nall by the faet 
that the Court had come toa wrong conclusion that the bank- 
rupt had met traded in) London; Bovill, C.d., saving, “tn 
ordinary cases Where the Jucisdiction of an inferior tubunal, as 
of Mawistrates at petty sessions, depends on some fact itis their 
duty to enquire as essential to this jurisdiction, the determina- 
tion of that tribunal after bond fide iavestigation as to such 
fact, is conclusive as to the existence of such jurisdiction so far 
as that fact was concerned.” On appeal, the Exchequer 
Chamber unanimously held that © each County Court ha» a 
general jurisdiction in Chancery as part of one general court 
of record, and therefore the adjadication was merely an irregu- 
lar exercise of jurisdiction, and that the question as to the 
efect of want of jurisdiction did not really arise.” The Ameri- 
can courts also generally hold that ** whenever the question of 
jurisdiction is one of fact, and is decided by the court whose 
proceedings are in question, the decision will be final, whether 
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In Bloom y. Burdick,” the Court said, “ When jurisdic. 
tion depends on a fact that is litigated in a suit, and is adjudged 
in favor of that party who avers jurisdiction, then the question 
of jurisdiction is judicially decided, and the judgment record is 
conclusive evidence of jurisdiction, until set aside, or reversed 
by a direct proceeding.” This was cited with approval in Ex 
parte Sternes,"’ in which Paterson, J., in delivering the judg- 
ment of the California Supreme Court said: ‘This is the 
record of the court, acting within its legitimate powers, and 
that record must be considered as speaking the truth, and as 
conclusive until it has been in) some way sect aside or vacated. 
No evidence can be received to contradict it.” Mr. Weriman 
even says that “where the judicial tribunal has not general 
jurisdiction of the subject-matter, but may exercise it under 
a particular state of facts, those facts must be specially averred 
and established, and when so established on a hearing of all 
proper parties cannot be impeached in any collateral proceed - 
ings. La Wright v. Douglass," Mr, Justice Gridley said ; 
“The wont of jurisdichon may always be shown by evidence, 
except in one solitary case, r7z., when jurisdiction depends 
ona fact thatis iitigaced ina suit, and is adjudged in favo: of 
the party who avers Jurisdiction, then the question of Jarisdic- 
tion is judicially decided, and the pudgment tecord is conelu- 
sive evidence of Jurisdiction, untill set) aside or reversed by a 
direct’ procecding.” The jurisdiction of a court does not 
depend upon the cieumstanee oof the record — disclosing 
such a state of facts to have been really shown in evidence, as 
to warrant the excreise of its authority.” 


Clopton, J., in Goodwin v. Stms,’> after referring to a num. 
ber of decisions satd: “ The rule deducible from these decisions 
is, that when the Court, by the recitals of the decree, ascertains 
the Jurisdictional fact, such adjudication is final and couclusive 
when the deerce is collaterally assailed; and iff the decree is 
silent, the Jurisdictional fact may appear from other parts of 
the record, As the entire record imports absolute verity, the 
recitals of the decree may be explained, limited, or qualified by 
other parts of the record. “The entire record may be looked to 
for the purpose of ascertaining the Jurisdictional facts, when 
there is uo finding by the Court; for jurisdiction is acquired 
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from the facts as they daca in the entire record; but when 
the power to ascertain the jurisdictional fact is conferred on the 
Court, and the Court adjudges that it has jurisdiction, it is not 
overcome or destroyed because other parts of the record may 
not be sufficient to uphold such finding.** It must affirmatively 
appear that such finding cannot be true. . . . . . It 
is unnecessary to decide what would be the effect if other parts 
of the record contradicted or disproved the findings of the Gourt 
as recited in the decree, or whether such findings are conclusive 
when the record itself shows that the evidence of jurisdiction 
on which the Court acted is insufficient to establish the jurisdic- 
tional fact. Evidence outside of the record, whether verbal or 
Written, cannot be received to impugn the recital» of the 
decree.”’ 


The same rule is held to apply in America to the Courts 
of limited jurisdiction also. Thus the California Supreme 
Court laid down broadly in’ Grove Streef,’' that even “an 
inferior court may determine conclusively its own jurisdiction 
or power, by adjudicating the existence of facts upon the 
existence of which its jurisdiction or power depends.” 
However, the New York Supreme Court in Dyckman v. 
Mayor,’ said: “On examining the authorities respecting the 
conclusiveness of records on jurisdictional questions, there will 
be found great and irreconcilable diversity, and T shall place 
my opinion on this question in one single proposition, which is 
supported hy several cases, and contradicted by none; and that 
is, that when the jurisdiction of a Court of limited authority 
depends on a fact, which must be ascertained by that Court, and 
such fact appears, and is stated in the record of its proceedings, 
a party to such proceedings, who had an opportunity to cone 
trovert the jurisdictional fact, but did not, and contested upon 
the merits, cannot afterwards, in a collateral action against his 
advereary in those proceedings, impeach the record, and show 
the jurisdictional fact therein stated tobe untrue.” TheSupreme 
Court of Uhio observed in Anderson v. Commisstoners,’’ that 
matters collateral to the merits and precedent to the exercise of 
jurisdiction by an inferior court are not concluded by the judg- 
inent except when the statute required the court to pass upon them, 
In People’s Savings Bank v. Wilcva,” the Supreme Court of 
Khode Island also gaid that “the rule applicable to Courts of limi- 
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ted jurisdiction which is the better established on principle and 
authority, is this: that where the jurisdiction depends on seme 
epllateral fact which can be decided without going inte the case on 
ite merits, then the juriediction may be questioned collaterally and 
disproved, even though the jurisdictional fact be averred of record, 
and was actually found upon evidence by the Court rendering 
thejudgment. . - But, on the other hand, where the ques- 
tion of jurisdiction is involved in the question which is the gist 
of the suit, so that it cannot be decided without going into the 
latter question, then the judgment is collaterally conclusive, 
because the question of jurisdiction cannot be retried without 
partly at least re-trying the case on its merita, which is not 
permissible in a collateral proceeding.” 


These distinctions have, however, been sharply criticized 
and condemned by Mr, Vanfleet who points out that they 
attempt to draw a distinction hetween inferior and superior 
Courts where none exists;°" and says ‘* they overlook the 
point that, in all Courts, the allegations of the petition 
alone can be examined to determine the jurisdiction over 
the subject-matter, and that the allegations contained in 
the proof of service or recital of appearance alone can be exa- 
mined to determine the jurisdiction over the person ; and that 
the only difference between inferior and superior Courts is one 
of presumption in regard to jurisdiction ; and that when this is 
shown by the record of an inferior Court, its adjudication is 
entitled to the same reapect, collaterally, as that of a superior 
Court.”"*" Mr, Black says, ‘*1t appears to be undisputed 
that if the jurisdiction of an inferior Court, in any case, depends 
upon the existence of a ccrtain fact or state of facta, and it is 
shown by the record that there was evidence tending to prove 
such facts, and that such evidence was adjudged sufficient, and 
the Court judicially determined that such facts existed, then the 
judgment cannot be collaterally impeached or contradicted.” ”"' 
And this is the rule as to all the facts required to give jurisdic. 
tion in any case. If there is a total defect of evidence of the 
fact, the summons to the defendant will be void, in whatever 
form the question may arise, but if there be even a slight proof 
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teading to make out a proper case, the summons will be valid 
ayainst a collateral attack, because in the first case the Court 
acts without authority, In the other it only errs in judgment 
upon a question properly before it for adjudication. The 
same principle applies when the wrong determination of a 
Jurisdictional fact is due not to the misappreciation of evidence 
but to a mistake of law ; the correct rule applicable to such a 
case being that “if the question is colorable, such as a person 
unskilled in the law might mistake, it will shield the decision 
from collateral assault. . . . . if the jurisdictional matters 
are colorable, the proceeding is not void.’”””’ 


The correctness of the main rule has also been denied 
sometimes. Thus Bronson, J., in People v. Cassels,” observed 
that no Court or officer could acquire jurisdiction by the mere 
assertion of it, or by falsely alleging tho existence of facts upon 
which jurisdiction depends. Paige, J., in Harrington v. 
People,*’ in Noyes v. Butler,“ and in Hard v. Shipman,” said 
that the record of any Court, superior or inferiur, was never con- 
clusive as to the recital of a jurisdictional fact, and the defen- 
dant was always at liberty to show a want of jurisdiction, 
although the record averred the contrary, because if the Court 
had no jurisdiction, it had no power to make a record, and the 
supposed record was not in truth a record. he weight of 
authority, however, is in favor of the finality of the finding, 
and the law may be considered settled accordingly. 


160. This question has arisen most often im America in 
Conclusive effect of a Tegard tua finding by the court as to the 
finding as toserviceof service of a process; and it is generally 
process. held that when the statement in regard to 
the service is made by the court, it must be conclusively pre- 
sumed that the court acted upon sufficient evidence and with 
due deliberation before making it, and a finding or recital show- 
ing that the court had jurisdiction is not disputable when a 
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judgment based thereon is drawn in question collaterally.’° In 
Collins v. Ryan,’ the order was held not to be void, even though 
the court had expressed itself satisfied as to the service of 
the process on too feeble evidence or even without proof of 
sufficient diligeuce. The recitals in the decision are, however, 
to be taken in every case, with the whole record, so that if 
there is any conflict between the recitals in the decision, as to 
the terms of an order, and the order itself, the latter must 
control, for a recital of the order must yield to the order itself.7” 
In Cloud v. Inhabitants,’* there was a recital that the defen- 
dant had been duly served with process, but when the service 
was produced it proved to be worthless, and the judgment was 
held to be void anda nullity. In Blodgett v. Schaffer,’ it was 
held that a recital in the judgment as tu service of summons 
would not be conclusive where the service found in the record 
was fatally defective. The same principle was followed in 
Crow v. Meyersieck,'’ in which it was said in substance 
that the notice was a part of the record, that it showed the infre 
mity on its face, and contradicted the general recital ofdue notice, 
and thus a want of notice appeared from the whole record. 
In Hobby v. Bunch,’ the summons ought to have been 
served on the defendant personally, but the return siucwed that 
it was served by leaving it at the defendant’s residence, 
and the service was held by the Georgia Supreme Court to be 
void in spite of a recital of due service in the decision, and 
Bleckley, C. J., said: ‘It follows that when the judgment 
recites service, and there is a return, the recital is always based 

upon the return, and the two are to be construed together, 

This recital, therefore, being silent as to the mode of Service, 

and the return showing that the mode was not personal service, 

but by leaving a copy at the defendant's residence, the conclu: 

sion results that the rule was served as the return specifies, and 

not otherwise. All this appeared and still appears on the face 

ofthe record. . . . . «. That the return is a part of the 

record aud must be nuticed even by a purchaser, in connection 

with the judgment reciting service, is well established by 

respectable authority.” There is nothing contrary to this 
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connection with the rest of the record. The effort was. not to 
supplement, explain, and qualify by other parts of the same 
record, but to overcome the recital by extrinsic testimony. 
Here, on the contrary, there is no resort’ to extrinsic evidence, 
but only an application of the rule that the whole record 
or judgment roll is to be read together.” However, mere 
failure to find an afhdavit in the record will not overthrow 
the decree with its general recital of service by publica- 
tion, even when such service could not be ordered without 
an affidavit as to the non-residence of the defendants.’9 


In Brickhouse v. Sutton, the return of service was in the 
name of the deputy sheriffin lien of the sheriff, and therefore not 
legal evidence of the service, and Merrimon, J., in delivering the 
judgment of the North Carolina Supreme court, said: «The 
defective return might have been amended upon proper appli- 
cation, if the facts warranted such action. But the court 
might have made inquiry and ascertained that service was 
actually made by the deputy sheriff. Indeed, it appears from 
the record that it did. It is recited therein, and in effect adjudg- 
ed, that service of process was made on the defendants. It 
would be more satisfactury if the recital in the record of the 
fact of service had been fuller, and made some reference to the 
evidence of service, but this is not essential. Every intendment 
is in favor of the action of the court and its sufficiency. ‘The 
ascertainment and recital of facts in the record by the court 
imports verity and binding effect, and must be so treated for all 
proper purposes of the action, until in some proper way the 
action of the court shall be successfully impeached. Thus in 
this case it must be taken that the court, acting upon proper 
evidence, ascertained and set forth in the record the important 
fact that the defendants in the proceeding in question were 
served with the process against them,—that is, served regularly, 
effectually.” 

The rule was enunciated at length in Treadway v. Eaat- 
burn,’ in which it was said: ‘If the recitals in the record 
show affirmatively that the court was without Jurisdiction as 
to the person or the subject-matter, no such presumption would 
obtain, because it would contradict the judgment itself, and 
destroy the rule inhibiting its impeachment in a collateral pro- 
ceedings In determining whether such judgment affirmatively 
shows that there has been the service of citation authorizing it, 
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the entire decree must be looked to and considered ; and if that 
portion of it relating to the question discloses that there was nu 
service, or serviceso defective thata judgment by default thereon 
would be void and not voidable, and the remainder of the 
record is silent, and there appears no finding of the court from 
which it may be inferred that there was either service or an 
appearance, then the absence of jurisdiction would affirmatively 
appear. . « If, however, other parts of the record, 
and particularly the judgment, which is the final act of the 
court, entered upon full consideration of all the facts before it, 
should, as in the present case, show the due service of process 
or other facte which would give the court jurisdiction of the 
person, then it would affirmatively appear that such jurisdiction 
attached, and the rule would apply that in a collateral pro- 
ceeding the recitals import absolute verity, and cannot be con- 
tradicted.”” This was quoted with approval and followed in 
Heck v. Martin,®? in which Hobby, J., said: ‘* We do not think 
that it was competent in this collateral proceeding for the appellee 
to impeach or contradict the recitals in the judgment referred to. 
The Court erred, we think, in permitting this to be done by 
the admission of the evidence to which the appellants objected.” 


Speaking of the effect to be given to the determination or 
decision of a Court as to the service of processes on the defen- 
dants, Gholson, J., in Callen v. Ellison,®* said : ‘* Isit obligatory, 
unless impeached or set aside in the mode presented as to other 
decisions of the Court, or may it be disregarded as null and 
void whenever brought in question upon allegation and proof 
that the party in truth had no notice or opportunity to be 
heard? Hence arisesa conflict between principles of policy, 
which require the former conclusion, and principles of natural 
justice, which lead to the latter; and, as might be expected in 
cases of such conflict, the decisions of courts have differed. 
As to the judgments of courts of general jurisdiction, the 
decisions in this State (Ohio), though perhaps not entirely 
uniform or consistent, do sianarnecinci show a strong iaclination 
to sustain such judgments against indirect or collateral attacks 
on their validity and effect. It appears to have been thought 
that natural justice is satisfied when notice is required, and an 
impartial tribunal established to ascertain and determine 
whether it has been given. Nor can it properly be said that 
such a tribunal has jurisdiction, because it bas so decided. Its 
decision is binding use it was authorized to make it, and 
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because public policy, and the respect due to the sovereignty 
it represents, at least in tribunals acting under the same 
sovereignty, require that the decision should be regarded, 
while it remains on the record unimpeached and anreversed.” 
In Cost v. Haven," the Connecticut Supreme Court said : “It 
will not be denied, and has not been on the argument, that 
when a court bas jurisdiction its record speaks absolute verity, 
because it is the recurd of the court's doings; and being a 
court of final jurisdiction there must be an end to the matter 
in dispute, if it be possible to reach that end at all. And it is 
so necessary that confidence should be reposed in courts of a 
high character, as well as in the records of such courts, that on 
the whole, and in view of all the cunsiderations affecting the 
subject, it is the only safe rule to give the decisions of eourts 
of general jurisdiction full effect so long as they remain in 
force, rather than to leave them open to be attacked in every 
way and on all occasions. Being domestic judgments, they can, 
if erroneous, be reveiwed by proceedings instituted directly for 
the purpose, and reversed on error, or by a new trial; and if the 
danger is imminent and special, relief can he temporarily, if 
not finally, obtained by application to a Court of Equity. Any 
other rule with regard to judgments of such courts would be 
attended in its application with very great embarassment and 
would be very dangerous in its general operation.” 

The contrary has been held in some.cases. Thusin Pendleton 
v. Weed,"* Comstock, J., said: ‘| think it isalways the right of 
a party against whom a record is set up to show that no juris- 
diction of his person was acquired, and consequently that there 
was no right or authority to make up the record against him.” 
In Bolton v. Jacks, Jones, J., said **It is now conceded, at 
least in this State, that the bare recital of jurisdictional facts in 
the record of a judgment of any court, whether superior or 
inferior, of general or limited juriadiction, is not conclusive, 
but only prima facie,evidence of the truth of the fact recited, 
and the party against whom a judgment is offered is not, by the 
bare fact of such recitals, estopped froin showing by affirmative 
proof, that they were untrue, and thus rendering the judgment 
void for want of jurisdiction.” Mr. Freeman says’ ‘ The 
principles which it is thought are sufficient to support the 
practice of leaving the question of jurisdiction over the parties 
always open to dispute on collateral proceedings are, that the 
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high and uncontrollable verity of the record never attaches 
uatil the court has obtained jurisdiction of the person of the 
defendant, as well as of the subject-matter of the action; that in 
the absence of the fact of jurisdiction over the parties, there is 
no power competent to make u record ; that the thing offered as 
a record may be nothing but an unauthorized paper; that the law 
contemplates, upon reasons of natural justice, that no man shall 
be deprived of any of his rights of person or property without 
wn opportunity of being heard; that whenever the judgment of 
any tribunal is about to be used in any proceeding, whether 
direct or collateral, it is incumbent on the court wherein it is 
oflered to inquire into the jurisdiction of the court rendering 
the judgment; and that no court can bring a party within its 
power by virtue of false findings and recitals.”’” But he himself 
adds in another place, ‘‘ That the matters intended by a court 
of record for its memorials may be proved not to be a record by 
parol evidence is in conflict with the principle recognized from 
the earliest times of our common law that the plea of nu/ trel 
record was to be decided only by inspection of the alleged 
matter of record. . . . . . The court has ample 
uuthority to make a record; and it is not true that this 
authority is dependent upon jurisdiction over the party 
against whom the record speaks, Neither is it true that 
maintaining the verity of the record in collateral proceed- 
Ings is more repugnant to natural justice than the opposite 
course would be. A party who has been wronged by being 
Judged without any opportunity to make his defence may 
avoid the jurisdiction in various ways. ‘‘ He cannot generally 
uflect the rights of innocent third parties growing out of a 
Judgment regular on its face. But as to those parties, it would 
be us great a violation of the principles of natural justice 
to deprive them cf property acquired for a valuable considera- 
tion, by establishing some hidden infirmity preceding the 
Judginent, as itis to deprive the defendant of his rights by 
muiutaining the integrity of the record. And as the law 
cannot minister abstract justice to all the parties, it is at liberty 
to pursue such a course ag will best subserve public policy. This 
coure: requires that there should be confidence in judicial 
tribuuals, and that titles resting upun the proceedings of these 
tribuuala should be respected and protected. . . 2. 
The hardship arising from an erroneous or inadvertent decision 
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upon jurisdictional questions is no greater than that issuing 
from an erroneous or inadvertent decision upon other mat- 
ters, That the reversal of a judgment in an appellate 
court shall not affect rights acquired under it by third parties, 
is a rule universally and uncomplainingly acknowledged.’ 


In Azmanv. Dueker,” a wrong finding as to a writ of at- 
tachment was held not to be void. In Sheldon v. Wright," it 
was, no doubt, held that where a defective service was adjudged 
to be guod, the defendant's right to defeat the judgment 
collaterally was just the same, whether he did not appear or 
whether he did appear specially and contest the point un- 
successfully; but Mr. Vanfleet aptly points out that that 
case seems to confuse jurisdiction over the person with jurisdic- 
tion over the subject-matter, and says, “ Where the want of 
jurisdiction over the subject-matter is clear beyond all debate, 
the denial of a motion to dismiss cannot muke the judgment 
valid. It is not so, however, with a want of jurisdiction over 
the person. It ig possible for the court to obtain that. And 
when the defendant appears specially and moves to dismiss for 
want of service, the court has power to decide that motion, 
In respect to the motion, it has jurisdiction over both person 
and subject-matter, and its judgment that the motion is not 
well taken, however erroneous, is not void, aud cannot be 
attacked collaterally, and necessarily shields the judgment in 
the main cise, even though it may show an entire absence of 
service.” 


181. The competency of a court’s jurisdiction over a 
Conditions of the insti: SUit 1s not affected, hswever, by the con- 
tution orcognizance of ditions or mode of its exercise, by the legal 

a suit do not affect character or position of the suit, or the 
jurisdiction. procedure prescribed for its cognizance or 
disposal,—nor by the absolute or provisional bar of the suit or 
the inappropriateness of the issues tried or the relief awarded. 
Certain preliminary conditious are prescribed in some cases for 
the institution of suits, having reference usually to the produc- 
tion of a certain certificate, to the giving of certain notices, to the 
lapse or non-lapse of a certain period, or to the nature of the 
relief that can be decreed. Thus Act XI of 1859 for sales of 
land for arrears of revenue, provides that no suit to annul a 
sale made under that Act shall be received by any court of 
justice, unless it shal] be instituted within one year from the 
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It has never been held, however, that the mere fact 
of the institution or cognizance of a suit in violation 
of such provisions prevents the judgment passed in it from 
Operating as res judicuta, or even avoids it cullaterally. 
Such provisions are not essentially different in their character 
from those enacted for barring suits before the accrual of the 
cause of action or after the lapse of the period of limitation 
provided for them, and though it used to be held sometimes 
that the Court in taking cognizance even of such suits acted 
without jurisdiction, yet it has long been quite settled that it 
is not so, and that the bar of a suit by Limitation Law does 
not affect the jurisdiction of the court, and even the validity 
of a judgment passed therein at least against collateral attack, 
In the United States it has been held recently in Head v. 
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Daniels,” that « judgment for a debt barred by Limitation 
Law is not void. In some of the States a decree for a claim 
prematurely brought is held to be void.’ The weight of 
authority is, however, in favour of the opposite view. The 
Indiana Supreme Court has steadily ruled that a judgment 
taken either adversely” or by way of confession,” on a claim 
before it was due is not void. ‘The same has been held in 
Texas’ and New Jersey.” In fact, it appears to be agreed upon as 
a general rule that a judgment is never void, because the cause 
of action is void.* This was held in several cases when the 
cause of action was a void contract’ or a void judgment,’ 
Even the grant of a probate on a will void for attestation has 
been held not to be void.° 


A contrary view has been taken in the United States as to 
certain conditions of jurisdiction. Thus in Bassiek Afining Co. 
v. Schoolfield,’ it was held that to confer actual jurisdiction 
in a particular case, the jurisdictional power of the Court must 
be invoked by such proceedings as are requisite in accordance 
with the law of the particular tribunal, In Furgeson v. 
Jones," a decree was held to be void, for having been given 
Without the consent required by statute, Lord J., observing 
that ** when jurisdiction has attached, all that follows is but 
the exercise of Jurisdiction, but jurisdiction does not attach until 
the conditions upon which it depends are fulfilled.” 


182. It is also a veneral rule, that a Court has no power 
to give judgment respecting a matter not 

Court can have juris  cubmitted to it for decision, even in a suit 
nie ly Sear involving other matters which have been so 
the suit. " gubmitted, and over which it has yurisdic- 
tion.” In Robinson v. Duleep Singh," 

Lord Justice James observed that “if the court liad gone beyond 
the rights which were properly im issue betweon the parties, the 
decree of the court would be absolutely null and void.” Tu the 
United States it was held in Munday v. Vail!’ that for the exercise 
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of jurisdiction by a Court in any case, the point decided must 
be, in substance and effect, within the issue, and therefore cogniz- 
able by the Court in thesuit. As to a defect in a judgment arising 
from the fact that the matter decided was not embraced within 
the issue, the New Jersey Supreme Court in that case said: 

Upon general principles, such a defect: must avoid a judgment, 
It is impossible to concede, that because A and B are parties 
to a Snit, a court can decide any matter in which they are 
interested, whether such matter be involved in the pending 
litigation or not. Persons by becoming suitors do not place 
themselves for all purposes under the control of the court, 
and it is only over those particular interests which they choose 
to draw in question that a power of judicial decision arises. 
If, in an ordinary foreclosure case, a man and his wife being 
parties, the Court of Chancery should decree a divorce between 
them, it would require no argument to convince every one 
that such decree, so far as it attempted to affect the matrimonial 
relation, was void ; and yet the ouly infirmity in such a decree 
would be found, upon analysis, to arise from the circumstance 
that the point decided was not within the substance of the 
pending litigation, Tn such a case the court would have acted 
within the field of its authority, and the proper parties would 
have been present: the single but fatal flaw having been the 
absence from the record of any issue on the point determined. 
The mvaliaity of such oa decree does not proceed from any 
mere arbitrary rule, but it) rests entirely on the pround of 
common justice. A judement upon a matter outside of the 
issue must of necessity be altogether arbitrary and unjust, as it 
concludes a point upon which the parties have not been heard. 

And it is upon this very ground, that the parties have been heard 
or have had the opportunity of a hearing, that the law gives so 
conclusive an effect: to matters adjudicated. And this is the 
principal reason why judgments become estoppels.” This 
decision was followed in) Aeynolds v. Stockton,'- in the same 
State, Van Svekel, J., having further said: ‘* A judgment. or 
deeree which is not apprope late to any part of the matter in 
COULLOV ETSY before the Court cannot have any force, Vhe 
matter it controversy is that exclusively which is presented by 

the pleadings and the issue framed thereby, 2.0.0. 0... 
The decree ino New York having adjudicated @ mutter not 
presented by the pleadings nor within the issue, cau have no 
higher effect than a judgment reudered in our own Courts 
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under like conditions. Under the authority of Munday v. 
Vail, it must be treated as a nullity; and this decision has 
been upheld on appeal by the United States Supreme 
Court." In that same State, it has been held auiu 
in Jones v. Davenport,'' that a decree on matters outside 
the issues raised by the pleadings. is a nullity collaterally. 
In Indiana, also, it has been beld in several cases, that a judy. 
ment decreeing that one defendant is surety for another, when 
the pleadings disclosed no issne about it, is void. In Fulls v. 
Wright,’ the land in controversy was not described or included 
in the widow’s petition for dower; there was no issue us to 
whether she was entitled to dower in it; and the Arkausas 
Supreme Court held that “ the judgment of the Probate Court 
assigning it to her as dower was aside from the issue which 
the proceedings presented, and was therefore void.” 

Jt has sometimcs even been held that a judyment without 
an issue to be determined by it is a oullity,'” “ because until an 
issue is formed, there is no question before the Court for de- 
cision, no subject-matter upon which it can act.” Tf this 
view were tenable, however, the power of the judiciary could 
and would be entirely evaded by defendant's neglecting to in- 
terpose any defence, for it is only by such interposition that 
an issue can be formed, Nor does it appear to have ever been 
directly decided that the invalidity or even the nullity of the 
judgement in these cases is due to the want of competency of 
jurisdiction in the court, aud not simply because the judgment 
in these cases is outside the issues and therefore not allowed 
by law. Besides it is to be borne in mind in considering the 
weight of the American decisions tn regard to the invalidity of 
judgménts that, as will be explained at greater length in See. 
186, the American Courts take a very broad view of the absence 
of jurisdiction on account of the requirement of due process of 
law introduced into the constitution by the fourteenth amend> 
ment thereof. 


183. The same remarks are applicable to the rule re- 
cognized by some American courts and 

Courts have jurisdiction enunciated by some American text-writers 
to grant only the in regard to courts having jurisdiction 
" to decree only the relief that mnhay be de- 

creed legally in the circumstances. Mr. 
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Freeman says: ‘* The statement that jurisdiction is the power 
to hear and determine is liable to produce the impression that 
where it exists, any determination which the court may make 
is valid, though in excess of its powers and liable to be set aside 
by appeal or by some other cvrrectory proceeding. The de- 
termination of an action is not confined to the decision of issues 
of.law and fact and ordering judpment for one party and 
against another, but embraces the relief granted; and that there 
should be power to grant the relief Specified in the judgment 
is as essential as that there should be power to entertain the 
action and dispose of the issues of law and fact therein. It is 
true that there is great difficulty in formulating any test by 
which to determine whether a judgment granting relief other 
or in excess of that authorized by law may be disregarded as 
void, or must be treated as valid until vacated by appeal or 
otherwise ; but that it is possible for a Court having jurisdiction 
both of the subject-matter and of the parties to an action to 
pronounce a judgment so far in excess of its powers as to be 
wholly or partly void, we think must) be conceded.”"”  Simi- 
larly, in Windsor v. McVeigh,'* Mr. Justice Field observed 
that ‘ifthe action be npon a money demand, the court has 
no power to sentence the party to imprisonment; if it be 
for a personal tort, the court cannot order the specific 
performance of a contract; if it be for the possession of 
real property, the court 1s powerless to admit in the case 
the probate of a will.” No one is likely to controvert 
this, but as pointed out by Mr. Vanfleet, it is not safe to 
draw principles from imaginary cases which never have 
occurred, and doubtless never will occur, 

In Corwithe v. Griffin.’ commissioners in partition in 
their distribution embraced lands other than those contained in 
the petition, and the court: confirmed their report, and it was 
held that such judgment was a nullity, as the jurisdiction was 
confined to the subjectematter set forth and deseribed in the 
petition. ‘Vhe sume view was taken in Seamster v, Blackstock,” 
in Which Richardson, J., in delivering the judgment of Virginta 
Supreme Court said: “ Where a bill is filed to sell a certait 
Jot, and a decree is entered tor the sale of another and different 
lot, not named in the bill, and to which the bill has no rela- 
tion, such decree, as respects the last-mentioned lot, isa nullity.” 
The same uppears to have been beid in Knopf v. Morell.” 
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In Fithianv, Monks,* a judgment was held to be void, on the 
ground thatin addition to having jurisdiction over the subject- 
matter and of the person, the court must be authorized to give 
the kind of relief which its judement assumes to grant. Simi- 
larly where a creditor brought a suit, alleging that he had 
lent on a promise that the defendant would hypothecate 
certian land as security therefor, and that the borrower had 
conveyed such land, in trust, for himself and his wife for life, 
with remainder to his children, and asked that the trust be 
declared void with respect to his claim, and the court proceed- 
ing beyond the prayer of the bill, annulled the deed as between 
the trustee and the cesturs que trust, it was held that part of 
the decree was void.2> On the same principle, where a widow 
sued to have her dower assigned to her, and the Court after 
assigning it, of its own accord directed the sale of the residue 
of the land for division among minor heirs, the decree of sale 
was adjudged to be void. 

Speaking of the cases in which the action is to recover 
a sum of money, or the possession of real or personal pro- 
perty, and the court gives judgment for a sum in excess 
of that prayed for in the complaint or shown to be owing 
by its allegations, or for the possession of property different 
from or in excess of that described in the ee Ba Mr. 
Freeman says**: ‘‘ As to such excess, there has been no 
pleading or process seeking to recover it or notifying the 
defendant that it was claimed of him, Nevertheless, it has 
been assumed, rather than decided, that a judgment larger 
than the complaint justified, or for more than specified in 
the writ cannot be avoided collaterally.“+” [In some States 
a personal judgment rendered against a garnishee, where 
only an order to deliver is authorized, has indeed heen 
held to be void.* The weight of authority is, however, 
against that view. It appears to be generally established 
that in a suit for movable property, a judgment only for 
its delivery or for its value will not be voil.“”7 In Rector 
v. Drury,*® the Court, instead of ordering the delivery of 
certain corn, gave a judgment for its value, and the judg- 
ment was held not to be void; and Mr. Vanflect justifies 
the decision on the ground that, “if the Court had granted 
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relief which was beyond its power in any case whatever, 
it would have been void; but as it had power to rendera 
personal judgment for that amount in a proper case, doing 
so in an improper case was simply the wrongful exercise 
of power.” Ina later case, the same Court again took a 
similar view.*o In Massachusetts, a plaintiff can, in certain 
cases, recover costa only if he recover more than ten dollars, 
but an order awarding costs when the recovery wasfor ten 
dollars only was held in White v. Morse> not to be void; and 
the Supreme Court said: “In rendering a judgment for 
costs, the defendant was not acting outside or in excess 
of his jurisdiction; his error was an error of judgment in 
deciding a question of law which he was obliged to 
decide, and which was within the scope and limits of his 
jurisdiction.’ Mr. Vanfleet says, ‘* Where the tribunal 
has power to grant relief of a particular kind, an error in 
giving too much or not enough, is never void, so long as 
it does not exceed its possible power in any cause of the 
general class to which the one under consideration belongs. 
Thus excessive damages, or excessive equitable or legal 
relief given in a particular civil cause, the court having 
power to give such damages or relief in a proper civil 
cause—do not make the judgment void.” . . , . All 
the cases avree, that a judgment within the general scope 
of the allegations is not void because not warranted by the 
prayer . . . . When the matter in controversy is 
referred to appraisers, commissioners, referees, or other 
similar officers to take evidence and report, the report be- 
comes a paper in the cause, and is a part of the record, and 
if it is broader in its scope, or includes property or matters 
not mentioned in the pleadings, a judzment o1 decree 
in accordance therewith ought not to be held void. ” 
In Fletcher v. Holmes, there was no prayer for a personal 
judgment against the defendant, but it was rendered against 
him on his consenting toit, and it was held valid, the 
Court having said: ‘* We can conccive of no reason why a 
judgment entered by agreement, by a Court of general 

urisdiction, having power in a proper case tu render such 
judgment, and having the parties before it, should not 
bind those by whose agreement it is entered, notwithstand- 
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ing the pleadings would not, in a contested case, authorize 
such a judgment. The object of a complaint is to inform the 
defendant of the nature of the plaintiff's case. eo. 4 

If he wishes to waive it, or agrees to the cranting of greater 
relief than could otherwise be given under its averments, 
without amendment, and such relief isviven by his consent, 
we think that the judgment is not even erroneous, much 
less void as to him.” 


lna yate case in “Fexas, the plaintiff! had sued to 
recover the half of a leagae of land, and the matter 
had been submitted to arbitratrors who awarded him 
the whole leacue, for which a judgement was rendered. 
This Judgment being assailed collaterally, the court said; 
“A decree within the jurisdiction of the court, its terms 
alone will determine its extent; and, it will not, ina colla- 
teral attack, be restricted by the pleadings. A judgment 
erroneous for want of issues by the pleadings will be cor- 
rected on erroror appeal, but it is not void.’3+ The 
Missouri Supreme Court satd in Lewis v. Vorrow,” that a 
judgment would not be void, “ because the pleadings did 
not warrant the judwment; "and in O' Rerlly v. Nicholson,” 
that “a judgment, though informal, even to the extent of 
granting a relief not contemplated in the petition, when 
the parties are before the Court aud the reliet ts within its 
jurisdiction, is not a void proceeding.” In Allie v. 
Schmitz,” a bill in equity for partition against husband and 
wife alleged that the wife owned the undivided one- 
third; and without any cross-bill between the defendants, a 
decree was rendered that the husband and wife owned the 
undivided one-third, and it, was sec offto them. Afterwards 
ina suit for it by the wife alone, it was held that the decree 
in the husband’s favour could not be attacked by her col- 
laterally. 


184. In some cases, even certain ordinary provisions 
relating to the institution or cogm- 

Improper institution of ~~ zance of suits are deemed conditions 
et attached to the exercise of jurisdiction, 
court's jurisdicticn. and a non-compliance therewith held 
to constitute a defect of jurisdiction. 


It has thus been held that a court has no jurisdiction to 
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and decide a suit or an appeal within its jurisdiction 
and cognizable by it, if it is instituted in a court not having 
such jurisdiction,” even though it may be transferred to 
it by higher judicial authority. he Calcutta High Court 
heldin Peary Call v. Komal Kishore," that it could * direct 
the transfer of an appeal only from a court having juris- 
diction to receive and try it,’ and that decision was 
approved of by their Lordships of the Privy Council in 
Ledgard v. Bull." These views were expressed however 
on appeal, and the decision of a court having jurisdiction 
does not appear to have been ever held void, simply 
because the suit in which it was passed was not instituted 
in it but was transferred to it from a court in which it was 
instituted and which had no jurisdiction over it, 

Further, it appears to be generally agreed upon that as 
the preferring of a plaint or petition isthe usual and regular 
mode of bringing a controversy to the cognizance ofa Court, 
it will be incorrect to make the jurisdiction depend upon the 
technicality or sufficiency in Jaw of the case so presented,” 
and that if such a case is stated that on ademurrer the Court 
may renderjudgment in the petitioner's favor, it is an un- 
doubted case of jurisdiction.'' In Taylor v. Coots,” objections 
were made against the judgment of foreclosure and sale on 
the ground that the petition had not stated facts sufficient to 
constitute a cause of action, but Maxwell, J., in delivering 
the judgment of the Nebraska Supreme Court said, «* The 
sufficiency of the petition is not a test of jurisdiction. This 
Court so held in Trumble v. Williams.“ The court may 
commit an error in sustaining an insuflicient petition, That, 
however, does not affect the validity of the judgment, if no 
direct proceeding is had to vacate or set it aside, provided 
the court had jurisdiction.” 

It has been said that ‘if the petition sets forth facts 
sufficient to challenge the attention of the Court, with 
regard to its merits, or to authorize the Court to deliberate 
with respect thereto,” it will be sufficient to confer jurisdic- 
tion on the court.’ The Illinois Supreme Court said, 
«Enough must appear, either in the application or the 
order, or at least somewhere on the face of the proceeding, 
to call upon the court to proceed to act ; and all agree that 
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when that does appear, then the court has roper! 
acquired jurisdiction.” ” Mr. Vanfleet taking a stil broad- 
er view, says: “T conclude that allegations immaterial 
and wholly insufficient in law may be sufficient ‘ to set the 
judicial mind in motion,’ and to give a wrongful but actual 
jurisdiction which will shield the proceedings from colla- 
teral attack. It seems to me that the Indiana case ( Ricketts 
v. Spraker™) which was a special statutory proceeding 
before a board of inferior and very limited judicial power— 
announces the true and only logical rule, namely, that 
if there 1s any petition at all invoking the action of the 
court, its judgment is not void. The Courts of New York 
are not able to stand by their early rule that, where a 
single material allegation is omitted from a petition ina 
special proceeding, it is void.” . . . . The failure to 
allege any matter necessary to make a cause of action, or 
the allegation of matters which do not do so, when the 
object of the pleader is apparent and the relief sought is 
within the power of the Court to grant, can never make 
the judgment void.*' . . . . An examination of the 
cases will show that ech allegation required, cither by the 
Common law or the statutes, in proceedings either special 
or general, has been held immaterial, collaterally, and that 
its omission did not make the proceeding void. Thus they 
have all been eliminated. Ifthe omission of one materia 
allegation from the complaint, affidavit or petition, does 
not make the proceeding void, it is difficult to see why the 
omission of more than one, or all of them, ‘should do so. 
Where the material allegations show affirmatively that no 
cause of action exists, they can all be struck out without 
injury, thus letting the cause stand on the immaterial 
allegations; and if a judgment rendered with such material 
allegations in the complaint is not void, as the cases show, 
one rendered in their absence cannot be void for that 
reason, as they add nothing to the pleading.”** 


The contrary has often been contended, and sometimes 
even held, as to the affidavit generally required to be en- 
dorsed on or filed with the plaint or the petition of appeal. 
In Palmer v. Peterson,’* the appeal was required to be pre- 
sented with an affidavit by the appellant or some person 
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authorized by him, as to its being made in good faith, and it 
was filed by an unauthorized person, and it was held that 
even a subsequent ratification of it by the appellant himself 
would not give jurisdiction to the court over the subject- 
matter. But Mr. Vanfleet disapproves ofthe decision, 
and says: ‘‘ The power to pass upon the right involved in 
the controversy was the jurisdiction over the subject- 
matter, and that was undisputed. The power over the 
person of the appellant was the question in controversy, 
and he could waive that by appearing or consenting,” *! 
It appears really that the question was not of jurisdiction 
at all, but simply of procedure, and therefore quite irrele- 
vant so far as jurisdiction was concerned, [n Johnson v. 
Jones, the Supreme Court of Nebraska said, “ The 
affidavit to the petition was not an element of jurisdiction 
without which the court could not act. [It was, at most, 
merely a formal part of the petition—a preliminary form in 
commencing suit, and its omission amounts to one of those 
irregularities which cannot be collaterally called in) ques- 
tion, even if the proceedings had taken place before an 
inferior tribunal.” This has been approved in Trumble v. 
Williams.” The same has been held in other States also,’ 
nor will an order be void simply because the affidavit re- 

uired does not show who the affiant was,’ or the jurat 
had been omitted to be recorded by inadvertence.” It has 
also often been held, that even in cases in which a plaint 
is required by positive law to be veritied by the plaintiff, as 
is the case in British India, the absence of the verification 
does not affect jurisdiction; and as observed by Mr. 
Vanfleet “if its entire absence does not affect the jurisdic- 
tion, of course mere defects in it cannot.” 


185. Mr. Hawes in hi, Work on the jurisdiction of 
courts says that when the original 

Appellate court's juris; Court has no jurisdiction over a suit, 
diction not affected an appeal will not confer it upon the 
|, Appellate court, so when the jurisdic. 

tion of a court over a particular 

subject-matter is appellate only, the 
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only manner in which the authority to adjudicate upon 
that particular matter can be obtained is by an appeal to it 
in a regular manner.”’ This view was adopted in a number 
of Indian cases, but it appears to be now settled that 
where a Subordinate Court has no jurisdiction over the trial 
of a suit or an appeal, the Appellate Court authorized to 
hear appeals from that Subordinate Court ‘as power as 
such to set aside its proceedings on an appeal. In Jwala 
Prasad v. Salig Ram,"" Straight, J., (with the concurrence 
of Sir John Edge, C.J.,) said: « A preliminary objection 
was taken to the hearing of the appeal on the ground that 
as no appeal lay to the District Judge, @ furtiari no appeal 
lay to this Court. ‘That proposition bad authority in cases 
to be found in I. L. R. UV. All. 237,°? and 1887 All. W. 
N. 76,°! to both of which T was a party, and there are other 
rulings of mine to a like effect. | have for sometime past, 
after consultation with the rest of the Court, come to the 
conclusion that those rulings were erroneous.” 


186. It has sometimes been contended with rezard 
- to certain other provisions of the law 
No other provisions gf procedure also, that they constitute 
relating to procedure : 7 ; ne aut 
affect juriediction. a condition of the valid exercise of 
jurisdiction, and that a departure from 
them is an excess of jurisdiction, Thus in Deokishen v. 
Bansi,"' Mr, Justice Straight said ( The jurisdiction of a 
Judge to pass an order of remand under Sec. 562 was 
limited by the terms of that section; and that being 
so, the jurisdiction of this Court was similarly Jimited in 
dealing with an appeal from his order preferred under Sec. 
588, Under these circumstances the remark made in the 
order of this Court, dealing with the plaintiffs right of 
pre-emption, can only be regarded as an obiter dictum, 
and not as determining any question as to the pre-emptive 
right.” ‘The expressions denoting absence of jurisdiction 
are often used in a loose sense so as to denote also the 
inability arising from the provisions of law relating to pro- 
cedure, the inability arising from the circumstance that 
the court should not act in a certain manner, Mr. Justice 
Field in Windsor v. McVeigh” referred to several 
instances which in his opinion involved such a departure 
6) Haw Jur, 9, 6@ Tote hiae 


6:- gL. B XIU All 57%, | esr Leu Vill als 
)} K:sbus Reme. Hing: [ a. ee MIU Sy 255, 


462 EFFECT OF REFUSAL TO HEAR ON JURISDICTION. (S. 166. 


from the established modes of procedure as to render a 
judgment void. With regard to the particular question 
involved in that case, he said: **It was not within the 
power of the jurisdiction of the District Court to proceed 
with the case so as to affect the rights of the owner after his 
appearance had been stricken out, and the benefit of the 
citation thus denied. For jurisdiction is the right to hear 
and determine, not to determine without hearing. And 
where, a8 in that case, no appearance was allowed, there 
could be no hearing or opportunity of being heard, and there- 
fore could be no exercise of jurisdiction. By the act ofthe 
Court, the respondent was excluded from its jurisdiction.” 
Justices Miller, Bradley and Hunt however dissented from 
that view. 

Refusal to hear a defence even on the ground that 
the defendant is an alien or a rebel has, however, 
been held in several other cases also to invalidate 
the proceedings.” In Dean v. Nelson," certain foreclosure 
proceedings taken in the State of Tennessee where the de- 
fendants had their home were held void, even though 
notice to appear had been published in accordance with 
the luws of that state, the United States Suprenie Court 
observing that—‘‘the defendants were within the Confederate 
lines at the time, and it was unlawful for them to cross 
those lines. . . <A notice directed tothem and published 
in a newspaper was a mere idle form.” In Earle v, 
McVeigh™ also, certain judgments were held void onthe same 

rinciple- In Dorr v. Rohr,’® the VirginiaSupreme Court 
veld that all the proceedings founded upon a notice by 
publication to a person in an enemy state during active war 
would be void. Lewis P. in delivering the judgment of 
the Court said: ‘* All communication between the in- 
habitants of the confederate states on the one hand, and of 
those states adhering to the union on the other, was pro- 
hibited by law. Hence the execution cf the order of pub- 
lication was without any legal effect whatever. It did not 
constitute notice, either actual or constructive. The non- 
resident defendant, had he seen the order as published, 
could not have lawfully obeyed it, even if he had had the 
physical power to have done so; and consequently all pro- 
ceedings founded upon it are void. This is well settled, 
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both on principle and authority. . . . Notice and an 
opportunity to be heard are essential requisites to the 
jurisdiction of all courts.’ In the case last cited, Mr. 
Justice Field said: ‘It is a rule as old as the law, and never 
more to be respected ‘than now, that no one shall be 
personally bound until he has his day in Court, by which 
is meant, until he has been duly cited to appear, and has 
been afforded an opportunity to be heard. Judgment 
without such citation and opportunity wants all the attri- 
butes of a judicial determination,” 


The Courts in the United States, as observed above, 
generally take a broader view of the want of jurisdiction 
on account of the provision in the fourteenth amendment, 
that ‘no State shall deprive any person of life, liberty or 
property without due process of law,” ‘the essence of 
which,” as Mr. Reno says, “is adequate :otice of suit to the 
defendant. Notice of suit is required in order to afford the 
defendant an opportunity tobe heard in hisown defence, and 
it is absolutely essential to due process of law.""" In Stuart 
v. Palmer,’? the New York Court of Appeals said that due 
process of law « Requires an orderly proceeding, adapted to 
the nature of the case, in which the citizen has an opportu 
nity to be heard, and to defend, enforce and protect his 
rights. A hearing or an opportunity to be heard is abso- 
lutely essential. We cannot conceive of due process of law 
without this.” In Pennoyer v. Neff,'' a personal judgment 
against a non-resident upon service by publication, in ac- 
cordance with an express provision of a statute was held 
to be void, on the ground of the statute being unconstitue 
tional as denying due process of law tothe defendant. 
Mr. Vanfleet observes however that—‘‘if service could be 
dispensed with in certain proceedings, and errors and 
irregularities therein disregarded in others, without ren- 
dering the proceedings void, collaterally, before this 
guaranty was placed in the constitution of the nation, the 
same things can still be done with the same eflect.”’’’ Mr. 
Black also observes that if the defendant is not allowed 
a proper opportunity for defence, ** it seems to be rather an 
irregularity or failure of justice, than a fatal defect in its 
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jurisdiction.” ’® Distinguishing a defect of jurisdiction 
from a mere error orirregularity of procedure which never 
voids a judgment or order, Mr. Hawes says: ‘In the for- 
mer case the whole proceeding is coram non judice and 
void; in the latter the proceeding cannot be impugned in 
a collateral action, even though it be erroneous upon its 
face, and even though it relate to a fact which in a former 
stage of the proceeding might have been essential to con- 
fer jurisdiction. Ut is examinab!e only on a direct pro- 
ceeding, as by an appeal or a proceeding in the nature of 
an appeal, and where there is no remedy of that kind it 
concludes for ever.” 
187. Even in the United States, however, it is held 
a that mere irregularity or defect ina 
Irregularities in & pro-  nrocess or its service will not render 
cess or its service do : : 
flat avoid judge. the subsequent proceedings void. Mr, 
Vanficet says that the true rule deduc- 
ed from all the cases is--- That if information be given 
sufficient to warn defendant that a judicial proceeding is 
pending against him ina particular court, and the proof 
of service is sufficient for the court to infer that he has 
such information, the proceeding by default will not be 
void, 2... ‘The proceedings are colourable, and will 
withstand a collateral assault. A Vermont Statute required 
a justice of the peace to indorse upon summonses the day, 
month and year when the writ Was presented to and signed 
by him, and declared that the failure to do so should 
make the writ) void. It was held that a failure to do so 
did not make the judgment void tn trespass for good seized. 
‘The Court said: * The general pr inciple certainly i Is, that 
a judgment can be considered void in no case except where 
itappears from the judgment itself that the court bad no 
Jurisdiction.’ ‘This old and sensible case ought to settle 
the law, that the omission of any matter of fn: even Jn 
direct violation of the statute, does not make the writ 
void.” ' A mere defect in the notice to be given to the 
defendant is not such an irregularity as to render the judg- 
ment of a court having jurisdiction void, even though it 
may be a sufficient cause for reversal in a Court of appeal.” 
In Quarl v. Abbett,” the Supreme Court of Indiana said: 
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‘Where there is some notice, although defective, the 
judgment is not void; if there is notice, although irregular 
and defective, there is jurisdiction.” 


The entire omission of the defendant’s name from the 
process has been held to make the proceedings void,"' and 
similarly if the name is wrongly given, and the error is 
such that it must mislead, the proceedings wil? be void," 
especially when the process is served by publication as in 
such a case the chance of misleading is much greater.” 
In Vogel v. Brown Township,’ Eliiott, J., in delivering 
the judgment of the Indiana Supreme Court, said: « The 
general rule is, that if the writ is served on the party by a 
wrong name, and he fails to appear and plead the misnomer, 
he is concluded, and in all future proceedings may be 
connected with the judgment by proper averments.”’ ” 
Merely slight mistakes will, of course, not invalidate the 
proceedings :' nor will the omission of a Christian name 
from the process,”’ or giving only the initials of the first and 
middle names of the defendant have any such effect." 
Nor are proceedings void simply because conducted in the 
name of the plaintiff irm.”’ Where a process was issued to 
an attorney of G. commanding him to appear, but did not 
mention that the appearance was to be for G, it was held 
to make all subsequent proceedings void." But where a 
process was addressed to the guardian instead of the ward, 
but duly served on the ward, the decree was held not to 
be void.” If the process does not mention at all the place 
for the defendant’s attendance, the judgment will be void, 
“but errors and omissions on this point, which could not or 
did not mislead the defendant, would have no such effect,’”” 
The omission from the process of the mention of the month 
and giving only the year and the name of the day 5” or 
fixing only a period of thirty days for the attendance 
of the defendant instead of giving in accordance with the 
statute the month and day on which the term of the Court 
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will commence ;** or even giving a wrong date as that of 
the commencement,” or making a process returnable on 
Sunday,” does not render invalid the decision passed on 
the defendant’s default. ‘The omission of the signature on 
the process by the Judge or the clerk will also not render 
the subsequent proceedings void.” The omission of a 
seal from the process does not make the proceedings void, 
and this was held where a seal was omitted from a sum- 
mons,” or writ of attachment,” or citation to a creditor of 
an insolvent debtor,’” or garnishment process.’ The same 
appears to be the correct rule in cases in which the date 
fixed for the return is earlier than that allowed by law,” 
though the contrary also is often held” . . . 


Defective service of process gives the defendant actual 
notice, and although the judgment 1s erroneous it is not void.’ 
Mere defects in service do not make a judgment against 
infants void.” In Thompson v. Chicayo Ry. Co.,° it has 
recently been held that service which cannot mislead is 
not void, and where a citation is required to be served by 
posting copies in two languages, the omission to post in 
one does not affect the judgment collaterally.’ In Ah 
Men," Paterson, J,, said: ‘* The fact that the process has 
not been served by the proper person, or at the proper 
place or time, or that the warrant or order npon which a 
prisoner has been arrested is void, and the arrest unlawful, 
will not render the judgment void, and subject toa colla- 
teral attack.” After final judgment of conviction, the 
jurisdiction ofthe Court cannot be questioned by an inquiry 
into the manner tn which the accused was brought before 
it; and this is true, even though the prisoner has been 
kidnapped, and forcibly brought before the Court from a 
forcign jurisdiction.'’”” In Alabama and \icksturg Ry. Co. 
v. Bolding,'' the summons tor the Company was served on 
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its station master, and the mistake was held not to affect 
the validity of the ex-parte judgment passed, on the ground 
of want of jurisdiction. Campbell, C.J., said:—** There are 
cases which hold that one sued and served by a wrong 
name may disregard the suinmons. All agree that one 
summoned by aname not his own, and who appears and 
does not plead misnomer, waives it, and is bound by the 
judgment in the wrong name. There is no sound reason 
for a distinction in the two classes of cases. The true 
view is, that one summoned by a wrong name, being thus 
informed that he is sued, although not correctly described 
by his true name, not availing of his opportunity to appear 
and object. whereby the true name would be inserted in 
the proceedings, should be precluded from afterwards 
objecting. Having remained silent when he might and 
should have spoken, he must ever afterwards be silent as 
to this matter. This view is sustained by the books.'- 
There is no distinction inthis respect between natural 
persons and corporations.” 


In some cases certain affidavits, applications or orders 
are required before an order for the constructive service of 
the summons, and as a general rule tt has been held bv the 
Jourts that even the entire absence thereof cannot make 
the judgment void. The Supreme Court of North Curo- 
lina has held that all irregularities and errors in the order 
for publication are cured by the judgment of the Court 
acting thereon.’ ‘Thus even in the States, in which service 
by publication on non-residents is allowed only on an 
affidavit to the effect ‘ that the defendant cannot be found 
within the State after due diligence,” it has been held that a 
statement as to the non-service on account of his residence 
in another State, will not render the judgment subject 
to collateral attack.'' The contrary has been held in some 
cases. Thus where the affidavit has to show not only that 
the defendant is a non-resident, but also that personal 
service cannot be made upon him within the State, the 
omission of the latter cause from the affidavit has been 
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held to make the proceedings void.’ And in Soule v. 
Hough" a decree was held to be void twenty years after it 
was passed, “ because the sheriff by returning the writ four 
days before the return day failed to exercise due diligence 
to find the defendants; and it was also held to be impossible 
for the plaintiff to swear that the officer had used due dili- 
gence.’ In Minnesota, the statute requires an affidavit 
as to the non-residence of the defendant and as to his 
place of residence being unknown to the plaintiff, prior to 
the service of summons by publication; and in Barber v. 
Morris,” the Supreme Court there held that that “not 
having been done until after the publication had been com- 
pleted the Court acquired no jurisdiction, and its judgment 
was void.”’'” 


188, Where there is a Jurisdiction over a subject- 
matter, but a non-compliance with 

Non-compliance with any procedure prescribed as essential 
procedure essential for the exercise of the jurisdiction, the 
pei riie ere defect, it 1s generally agreed may 
mace always be waived. ‘Thus in Pisani v. 
Attorney-General for Gibraltar,” their 

Lordships of the Privy Council held that the parties were 
bound by an agreement which they had made to the effect 
that the questions between them should be heard and 
determined by proceedings quite contrary to the ordinary 
cursus curte, In that case the original intormation was with 
the consent of the parties amended sv that the rights of the 
defendants inter se might be declared. Before the Privy 
Council, it was contended that the decree so far as it declared 
the rights of the defendant must be regarded as the award of 
an arbitrator, and that no appeal would, therefore, lie from 
it. Sir Montague E. Smith in delivering their Lordships’ 
judgment said : * Itis true that there was a deviation from 
the cursus curiae, but the court had jurisdiction over the 
subject, and the assumption of the duty of another tri- 
bunal is not involved in the question, Departures from 
ordinary practice by consent are of every day occur- 
rence; but unless there is an attempt to give the 


court a jurisdiction which it does not possess, or 
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something occurs which is such a violent strain upon 
its procedure that it puts it entirely out of its 
course, so that a court of appeal cannot _ properly 
review the decision, such departures have never been held 
to deprive either of the parties of the right of appeal.” 
His Lordship in support of this view referred in the judg. 
mentto the cases of Morris v. Davies,’ and Stewart v. 
Forbes,"' and distinguished those of White v. Buccleuch.“ 
and Bickett v. Morris,-5 on the ground that the decision i" 
them was altra vires, and the duty of another tribunal. 
That decision was followed by their Lordships in Sadasina 
v. Ramalinga,”’, in which the decree did not award future 
mesne profits, but the defendant gave security for their 
payment for future years while maintained in” possession 
of the decreed lands pending appeals, and their Lordships 
held that the defendant came under an obligation to account 
in execunion for the subsequent mesne profits, which 
was capable of being enforced by proceedings in execution, 
and which made the accounting a question relating to the 
execution of the decree, and that in any case the defen- 
dant was estopped from pleading that the mesne profits in 
question were not payable under the decree, as the court 
had general jurisdiction over the subject-matter, though 
the exercise of that jurisdiction by the particular proceed- 
ing might have been irregular. 


The same principle was recoguized by their Lordships 
of the Privy Council in Ledgard v. Bull, 10 which Lord 
Watson in delivering their Lordships’ judgment said; 
‘There are numerous authorities which establish that when, 
in a cause whicu the judge is competent to try, the parties 
without objection join issue and go to trial upon the merits, 
the defendant cannot subsequently dispute his juris- 
diction upou the grounds that there were irregularities in 
the initial procedure which, if objected to at the time, would 
have Jed to the dismissul of the suit. 3. . . The 
plaintiffs argument as to waiver really rests upon the 
single fact that the defendant personally concurred with 
the plaintiff in petitioning the District Judge to transfer 
the suit in terms of Sec. 25 of the Procedure Code (from a 
Court which had no jurisdiction, and the defendant had 
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been contending had no jurisdiction over it). The grounds 
of that petition had nothing to do with want of jurisdic- 
tion in the Lower Court, but were ordinary grounds of 
convenience, which would justify the removal of a suit to 
the higher court from the lower, assuming it to have been 
properly instituted there. Their Lordships are unable to 

old that such a consent to a transfer operates as a waiver 
of the defendant's preliminary pleas or of any of his pleas. 
Jt is professedly and in substance nothing more than a 
consent that these pleas shall be disposed of by another 
than the Subordinate Judge.” 


That same view was taken by their Lordships of the 
Privy Council in Minakshi v. Subramanya.”” Following 
these last two cases, it was adopted and acted upon in 
Sankumani v. Thoran,?’ by Muttusami Ayyar and Wilkin- 
son, J.J.. who said: ‘The notice prescribed by Sec. 
25 of the Civil Procedure Code is intended for the 
benefit of the party in the suit other than the party apply- 
ing for transfer, and defendants in the above suit would 
have been entitled to object to the transfer on the ground 
that notice had not been given. But admittedly they by 
their conduct in going to trial submitted to the jurisdic- 
tiun, and not only suffered the Cochin Court to pass a 
decree against them, but also appealed from that decree 
without taking any objection to the jurisdiction of the 
court. ‘I'he only question, therefore, is whether they 
were at liberty to waive their objection to the validity of 
the order by which the Cochin Subordinate Court acquired 
jurisdiction. In Ledgard v. Bull, and = Minakshi 
Subramanya, the Privy Council have pointed out 
(in them) that in cases in which a court has no in- 
herent jurisdiction, waiver will not confer jurisdiction; but 
in cases in which a court has jurisdiction, but there has 
been some irregularity in the initial proceedings upon 
which it exercised ‘jurisdiction, the defect is one which 
can be cured by waiver, though it may be made a valid 
ground of objection to the exercise of jurisdiction. 
It must not be overlooked that under Sec. 25 the 
District Court can of its own motion transfer, and the 
provision, therefore, as to notice is one in the nature of 
procedure and practice as observed in Park Gate Iron 
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Company v. Coates,"’* with reference to 18 and 14 Viet 
C. 61, Sec. 14, and in Graham v. Ingleby,” with reference 
to 4 Aon. C. 16, Sec. 11. It is, therefore, Clear that as the 
objection was not taken by the parties in the suit, but on 
the contrary waived, any defect in the order conterring 
jurisdiction on the Cochin Court must be held to have been 
cured,” 


Similarly, West, J., in delivering the judgment of the 
Bombay High Court in the case of Vishun Sakharam vy. 
Krishnarao,” said: “To the one case as to the other the 
principle applies that was laid down in dAnpurnubai’s case 
and in the subsequent case of Gopalrav v. Lhavanray.' ‘The 
same principle has lately been insisted on by the Knglish 
Courts in analogous cases—ex parte Pratt” and ea parte 
May." Itisthis, that where jurisdiction over the subject- 
matter exists, requiring only to be invoked in’ the right 
way, the party who has invited or allowed the court to 
exercise it In a wrong way cannot afterwards turn round 
and challenge the legality of the proceedings due to his 
own invitation or negligence. In the present instance, the 
Subordinate Judge has for many years been carrying on 
the execution under an order of the High Court which he 
was bound to obey. The High Court had jurisdiction 
over the matter in every aspect of it, and the sons of the 
judgment-debtor contested in the High Court the right of 
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the judgment-creditor as against them on exactly the same 
grounds that they could have taken had they been sued 
on the decree. They did not contend that their liability 
could be enforced only by a fresh suit in the Subordinate 
Judge’s Court; and having chosen their ground, and taken 
their chance of victory in the execution-proceedings, they 
could not, and indeed did not, ask to fight the battle over 
again. It was the Subordinate Judge who raised the 
objection for them, Had there indeed been no jurisdic- 
tion over the subject-matter, the acquiescence of the parties 
concerned could not create it; but as there was a jurisdic- 
tional power, and the questions at issue were investigated 
and determined, the irregularity, according to the sub- 
sequent ruling in another case, was covered by the assent 
with which this court acted. See Ar parte Anderson,*! 
and Murtaza Ilossein v. Bechunnissa.’’” ! ln Puna Bibee 
v. Ahoda Buksh,) a suit was referred to arbitration 
Without the consent of the parties, but without any 
objection by them as to the reference to arbitration, 
though the defendant did object to the particular persons 
appointed to act as arbitrators; and the High Court held 
that the deferdant could not object against the erder for 
the first time in special appeal, as though **it was an irre- 
gular proceeding which, if objected to in the proper way 
and at the proper time, might have been set aside,” vet it 
was “not an order made entirely without juri-diction.” 
And that deciston was followed in Khemna v. Budoloo,*™ 
in which the reference to arbitration was made ina rent- 
suit, in which such a reference was not allowed at all: the 
Court observing that ‘if there was any irregularity in the 
reference to‘urbitration at the request of both the parties, 
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we think, it is one which the respondent cannot be allowed 
to object ta in appeal.” 

Mr. flawes says [fa trvunal ever has tarts lietion 
over a purticular Cause, the yurisdiction niiv b> restore | 
by consent, although the power may have been executed ; 
thus a former judyment or decree may be changed by 
consent. It may be assumed as aveneral rule, that where 
a court has jurisdiction over the subject-matter of a tut, 
irregular proof may be admitted, by consent of parties, to 
show that the particular cause is properly before it.’ 

On the same principle, a voluntary appearance by the 
defendant is held to be a waiver of all defects and irreat- 
larities in the process issued for his attendance, and its 
service. Similarly, the Supreme Court of Calitornia 
in Porter v. Pico™ said: © Any irregularities in obtaining the 
attachment were waived by the defendant when he appeared 
and answered without taking advantage of them, by motion 
or otherwise, in the course of the proceedings, The pro- 
cess is merely auxiliary, and the judgment in the action 
cures all irregularities.” And this remark has been 
approved in Harvey v. Fuster,” and the same has been held 
in other States also.' This was held in Clapp v. Graves," 
though there was a positive enactment to the effect that 
a summons would be returnable not less than two nor more 
than four days from its date, and that ‘if such defendant 
be proceeded against otherwise, the Justice shall have no 
jurisdiction of the cause.” 


189. It is a settled rule of law, that the proceedings of 

a court having jurisdiction of the sub- 

Errors in the exercise of ject-matter and the parties are not void, 
jurisdiction do not figwever erroneous they may be. “It 
is only” said Merriman, J., in delivering 

the judgment of the North Carolina 

Supreme Court in Brickhouse v. Sutton,® ‘“‘when a Court of 
ceneral jurisdiction undertakes to grant a judgment in an 
action or proceeding where it has not jurisdiction of the parties 
or the subject-matter of the action, and this appears from the 
record by its terms or necessary implication, or by the absence 
of something essential, that the judgment will be absolutely 
void, and have no effect.” When jurisdiction attaches in the 
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original case, everything done within the exercise of that 
Jurisdiction, when cullaterally questigned, is to be held con- 
clusive of the rights of the parties, and no order which a 
Court is empowered, under any circuinstances in the course of 
a proceeding over which it has jurisdiction, to make, can be 
treated as a nullity, merely because it was made improvidently 
or in a manner not warranted by law or the previous state of 
the case.” In Elliott v. Peirsol,“ Trimble, J., said : ‘‘Wherea 
court has jurisdiction, it has a right to decide every question 
which occurs in the cause, anc whether its decision be correct 
or utherwise, its Judgment, until reversed is regarded as binding 
inevery other court.” In L/ollister v. Abbott,” the New Hamp- 
shire Supreme Court said: ‘‘ Where a court has jurisdiction, it 
has a right to decide every question which arises in the cause, 
and whether its decision be correct or otherwise, its judgment, 
until reversed, is regarded as binding in every other court. 
In no collateral way can the parties question the correctness of 
a judgment which has been rendered between them in a court 
having jurisdiction of them and of the subject-matter. The 
only way for them to investigate such a judgment is by a 
rehearing of that cause, either by writ of error or some other 
legal and direct mode. For, to the extent to which the 
judgment goes, their rights have been considered and de- 
cided, and they have submitted to that decision, either from 
the force of law after a final hearing by a Court of last 
resort, or from a disinclination to pursue the matter further 
when other courses of procedure for rehearing were open 
hefore them, and might have been had if they had so elected. 
Upon this point the authorities are numerous and decisive.” 
This was quoted with approval in Haines v. Flinn,‘ Maxwell, 
J., observing that it “was a correct statement of the law.’”’ 

The principle underlying this rule was explained in 
Voorhees v. Untted States Bank,” in which Baldwin, J., said: 
‘© The error of the court, however apparent, can be examined 
ouly by an appellate power; and by the laws of every 
country a time is fixed for such examination, whether in 
rendering judgment, issuing execution, or enforcing it by 
process of sale or imprisonment. . . . . . If that time 
elapses, common justice requires that what a defendant 
cannot directly do in the mode pointed out by law. 
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he shall not be permitted to do collaterally by evasion. A 
Judgment irreversible by a superior court cannot be declared a 
nullity by any authority of law. If after its rendition it is 
declared void for any matter which can be assigned for error, 
only ona writ of error or appeal, then the said court not only 
‘usurps the jurisdiction of an appellate court, but collaterally 
nullifies what such court is prohibited by express statute law 
from even reversing. If the principle once prevails that any 
proceedings of a court of competent jurisdiction can be 
declared to be a nullity by any court after a writ of error. or 
appeal is barred by limitation, every county Court or Justice 
of the Peace in the Union mav exercise the same right, from 
which our own judgments or process would uot be exempt.” 
The principle was cited with approval in Morrill v. Morrill," 
in which Bean, J., in delivering the judgment of the Oregon 
Supreme Court, said: “ After a court has acquired jurisdic: 
tion, it has a right to decide every question arising in the 
case, and however erroneous its decision may be, It is binding 
on the parties until reversed) or annulled. Here we have a 
competent court With admitted jurisdiction of the subject- 
matter and the parties, with full power and authority to decide 
all questions arising in the case, and it Is sought to impeach 
the validity of its decree because, forsvoth, it was mistaken, 
either as to the law applicable to the facts before it or to the 
facts themselves. The principle is so well settled that it is said 
to be an axiomof the law, that when a Court has jurisdiction of 
the subject matter and the parties, its judgments cannot be im- 
penched collaterally for errors af law or irregularity in practice.” *' 
In ex parte Sternes,*” Paterson, J., in delivering the Judgment 
of the California Supreme Court, said that it was one of 
the plainest of the rules, “that from the time of the service of 
process upon the parties to the action or proceeding the Court 
acquires such jurisdiction over them that its subsequent pro- 
ceedings, however irregular, are not void.”” Mr. Wells says: 
‘© Tt does not matter that the evidence ou which the former 
judgment ws based had been improperly obtained, If it were 
acquiesced in by a failure to appeal. or if an appeal were 
ineffectually taken, it is nevertheless conclusive, and conetitutes 
a positive and immovable bar to another suit on the same cause 
of action.”*’?”? 
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As to probate proceedings, Clapton, J., in delivering the 
judgment of the Alabama Supreme Court in Goodwin v. Sime,” 
said, still more broadly, that ‘*it is well settled that the jurisdic- 
tion attaches when a petition is filed by a proper party, setting 
forth any of the statutory grounds for a sale ; and that jurisdic- 
tion having onee attached, any intervening errors or Hregu- 
larities in the proceedings will not avail te avoid the sale 
when collaterally impeached. It has accordingly been held 
that though the failure to issue citation to the resident heirs, or 
to make publication to the non-residents, will be sufficient to 
reverse the proceedings on appeal, such failure does not affect 
the validity of the order of sale on a collateral attack.”°° In 
Semple v. Glenn,** Clopton, J., in speaking of the judgment of 
a court In another State, said: “it may be that the record and 
proceedinys abound in errors and irregularities, but the decrees 
are not void.’ Mr. Freeman says: ‘* Jurisdiction being obtained 
over the persou and over the sabject-matter, uo error or 
irregularity in its exercise can make the judgment void." The 
authority to decide being shown, it caunot be divested by 
being improperly or incorrectly employed. Error of decision 
may be corrected, but not so as to reach those who have 
in good faith relied upon its correctness.” In Aistate of 
Newman," VPatersen, J., in delivering the judgment of the 
Jalifornia Supreme Court, said:  “ The fact that judgment 
was rendered upon default entered before the time allowing the 
defendant to answer had expired rendered the judgment errone- 
ous simply, not void.” In Matehell v. Aten.’ Horton, C.J., 
in delivering the judgment of the Kansas Supreme Court, said : 
Jurisdiction having been obtained, the fact that the judgment 
was rendered sooner than it should have been does not make the 
judgment void: a judgment thus rendered is irregular only.” 

The same view has been taken with reference to the 
Indian Law. In ftewa Mahton ve. Ram Aishen Singh,” two 
parties had cross-decrees againsteach other for different amounts, 
and notwithstanding See. 246 of the Civil Procedure Code, exe- 
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cution was taken of the decree for the smaller amount, and the 
High Court held that all the execution proceedings were void. 
Uhe High Court, after quoting Sec. 246, said: “* Tt was not 
competent to the Munsifby his judgment to modify this provision 
of the law, even if it were his Intention to doso. . . 6). ts 
Nor does it appear tous that there was anything in the 
plaintiff's conduct which could render legal and valid proceed- 
ings of the defendant, which were without the sanction 
of law, When the defendant, on the 31st August, applied 
tor execution of his cross-edecree for a smaller amount, 
he inust have been aware that the plaintitf’s deereo had been 
produced to the Court, aud that since the order of the Appel- 
late Court, 26th July 1878, it was capable of execution. The 
defendant accordingly had no right to execution, except as 
provided by See. 2-46, and the whole of the subs: quent proceed. 
ings taken in execution of the defendants decree were, in our 
opinion, a nullity, and must he set aside.” “This deeision was 
reversed, however, by their Lordships of the Privy Council, and 
Sir Barnes Peacock in their Lordships’ pudement said, ‘The 
defendant appellant purchased boad fide, and for a fair value, 
property exposed for sale under au execution issued by a court 
of competent jurisdiction upon a valid judgment. 2. 0. 6. 
A purchaser under a sale in’ execution is not bound to mgquire 
whether the jaudgment-debtor had a cross-Judgment of a 
higher amount any more than he would be hound in an ordi- 
nary case toinguire whether a judgment upon which an execu. 
tion issues has been satisfied or not. Those are questions to be 
determined by the Court issuing the execution, To hold that 
a purchaser ata sale in execution is bound to inquite inte 
such matters would throw a great impediment in the way of 
purchases under executions. Tf the Court han jurisdiction, it 
purchaser is no more bound to inquire inte the correctpess of 
an order for execution than he is as to the correctness of the 
judyment upon which the execution issues.” Ly Aateshar Nath 
v. Faizul Hasan,”’ the High Court considcred that. the assist. 
wut Collector’s proceedings were in some respects irregular or 
defective, but still held his decision in them to be res judicata, 
In Meerjah Janand v. Krishto Chunder, Mr, Field, J. an 
delivering the judgment of a Division Bench of Caleutia High 
Court suid © We think there can be ne doubt that ato 
Collector, professing te proceed under the provisions af See. a8 
of the Kent Act (Bengal Act No, VIED of 2869), does not 
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ascertain the existing rates, but proceeds to assess rates, in other 
words, proceeds to determine what rates are in his opinion fair 
and equitable, he exceeds his jurisdiction and his proceedings 
are null and void. . . . . In exercising the special 
powers conferred by Sec. 38, the Collector is bound to conform 
strictly to the provisions of the section, and if it plainly appears 
on the face of his proceedings that he did not so conform, a 
finite effect cannot be given to those proceedings and the judg- 
ment in which they have been embodied.” This observation 
was a mere dictum however, as the court held that it did not 
appear that the Collector did not conform. 


190. Nor is the competency of jurisdiction affected by the 
circumstance, that the proceedings are 
takeu at a wrong or unauthorized time 
or on a close holiday. It has often been 
held that a judgment to be valid must be 
pronounced at the time authorized by law.’ The weight of 
authority is, however, avainst that view ; chiefly on the ground 
that a court sitting at a Wrong time is at least a de facto court, 
and that judgments by de facto courts are valid.’’ In Smurr 
v. State,” the propriety of this ground was approved on prin- 
ciple, but over-ruled un authority, the Indiana Supreme Court 
observing that, “ ifa judge not legally elected or qualified may, 
if acting under color of authority, pronounce valid judgments, 
it cannot be doubted that, upon the same principle, judgements 
pronounced at aterm not legally held, but vet held by the 
duly qualified judge under color of law, must be valid. The 
reason for the rule is stronger and clearer where the Judge de 
jure holds a term of court at an improper time, but under color 
of authority ; yet the law is quite well settled that the acts of 
a judge who is only such de facto are not void.’ Later on, the 
ground prevailed in the same court in dxderson v. Claman," 
and the Tennesse Supreme Court has in more than one case 
expressed an opinion in favor of the same view. 

The question does not appear to have been judicially 
determined in England or this country, but there appears to be 
no doubt that on general principles a judgment delivered at a 
time not authorized by law will not be void on that account. 
Sunday isin Rugland considered adie non jurtdicus, it being 
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expressly enacted there by Sec. 6 of 29 Car. LI, C. 7, that no 
person or personsupon the Lord’s Day shall serve or execute, 
or Cause to be served or executed, any writ, process, warrant, 
order, judgment or decree, and that anv such service, if made, 
shall be void to all intents and purposes whatsoever. ‘The 
same view is taken in the United States on the authority of 
Common Law of the character of judicial proceedings taken 
on Sundays.s?? ‘The suine appears to be held by the Aierican 
Courts in regard to judgments delivered on other days, 
expressly made holidays by Statute. On general principle, 
these decisions appear to be wrong, as a court sitting on a 
holiday is not otherwise than de facto. The Knelish Courts 
have therefore taken a different view. Speaking of Good 
Friday, Easter Eve, and certain other holidays prescribed by 
the rules of Hilary Term, 6 Wm. 4, Petersdorff, in his abridg- 
ment of Common and Statute Law?! says, “These are not dies 
non, but periods of vacation ter the courts and officers. ‘The 
proceedings are not suspended, The ofhees may be opened 
at any time when regularly they are shut. They are closed 
on a holiday for the benefit of the officers, and if they think 
fit to attend they may; and if cpen, judgment may be 
signed.7?’? The analogy of Sunday cannot certainly upply 
to other holidays, as there is no similar provision enacted in 
regard to them, as there is in regard to Sundays. 


Inu this country a sale of property in execution of a decree 
ou a close holiday has been hejd to be valid.”* In Ram Das 
v. The Official Lijuidator,’”* a decision was passed on un 
enquiry, « part of which was made in the presence of 
the parties and without any objection from them, on certii 
days that had been prescribed under, and were required to be 
observed, as holidays under Sec. 17 of the Bengal Civil Courts 
Act 1871; and on an appeal from the decision it was contended 
that ‘“‘ the Judge had no jurisdictivn, and the parties could uot, 
by consent or otherwise, give him, as a Judge, Jurisdiction to 


g The decision in Beker v. Kirst Natenal Bank,7* in not agninat that view, pos thrcagels 
im that case a judgment dated Sunday was held to be not void, yet the record showed that 
that date was a 
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enter upon the inquiry, or to hear or determine the matter 
which was before him, or, in fact, any matter on the civil side 
of his court, upon a day which was one of those included in 
the list prepared by this court of days to be observed as close 
holidays in the courts subordinate to this Court.” Sir John 
Edge, C. J., (Oldfield, J., concurring) said that Sec. 17, ‘* was 
framed in the interests of the Judges and the officials of the 
courts, and probably also in that of the Hindu and Muhama- 
dan pleaders, suitors, and witnesses, whose religious observances 
might interfere with their attendance in court on particular 
davs. . « - + « . ‘If it had been intended by the 
Legislature that a judge should have no jurisdiction or power 
to enter upon a judicial proreeding or inquiry on a close 
holiday, and that if the judge did on a close holiday hold a 
judicial inquiry the proceedings should be void, it would 
have been easy for the Legislature to have expressed such 
intention by the use of apt words, such as we find in 
Sec. 6 of the Lord’s Davy Act. . . . . Weare of opinion 
that on such a close holiday as that in question, a Judge 
might properly decline to proceed with any inquiry, trial 
or other matter on the civil side of his court; and any 
party to any judicial proceeding, if present, could successfully 
object to any such inquiry being proceeded with; and in the 
event of any such inquiry having been proceeded with in his 
absence and without his consent, would be entitled to have the 
proceedings set aside as irregular, probably in any event, and 
certainly if his interests had been prejudiced by ‘such irregu- 
laritv. In this case the question arises whether a party who, 
on a clove holiday, does attend, and without protest takes 
part ina judicial proceeding, can subsequently successfully 
dispute the jurisdiction of the judge to hear and determine 
the matter on such close holiday. It appears to us that at 
the furthest the entertaining on a close holiday, and deciding 
upon a matter within the ordinary Jurisdiction of the Court, 
is an irregularity the right to object to which can be, and Was 
in the case, waived by the conduct of the parties,” 


191. Nor can the competency of Jurisdiction be affected 

kv the unauthorized character of the place 
Proceedings at unautho- where the proceedings are held. Mr. 
“cca place are not Freeman says, “ We have not been able to 
discover any decision, in which the 

question was involved, holding that a judgment rendered by a 
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court sitting at a place other than that designated by law ig 
void. On the contrary, so farasthe question has been jndicially 
considered, judgments have been protected from collateral Assault 
on that ground, and it may fairly be inferred from the decisions 
made that a court may, when necessary, hold its session and 
pronounce judgement at places other than those appointed by 
law. '") “Phe contrary bas been held in Georgia,’’ but that) is 
because a special Statute there expressly provides that. a judg- 
ment rendered at any place other than that authorized will be 
void. The Maine Supreme Court also held in White v. diggs,’ ” 
that an order vranting probate of a will, passed ata private 
house was void, but the Tennesse Supreme Court: held in 
Cheatham v, Brien,” that a judgement rendered at a place four 
miles from the court was valid; and evena judgment rendered 
at one’s house was held to be valid in Price ve Peters," hut in 
that case it was rendered there with the consent of the parties. 


It appears to be generally agreed upon that the judicial 
acts done by a judge outside his’ territorial jurisdiction are 
void," and an order to an administrator to lease land made by a 
judge while in another country has been held) void on that 
vround.” ‘The same view was taken in Block vo Henderson,’ in 
which Simmons, J., in delivering the judgment. of the Georgia 
Supreme Court, observing that a judge outside the local limits of 
his jurisdiction, is not a judge, said, “| We was no more thin 
any private citizen 5 and any judgment he gave outside of his 
jurisdiction whether by agreement, waiver or otherwise, was 
no more binding upon the parties than if it had been made 
hefore a private individual.” The contrary has been held by 
the California Supreme Court on the ground that) the court 
passing the judgment at an unauthorized place isa de facto 
Court." In Eneland the proceedings of a Court Baron held 
of the manor were held void in Leach ve. Whittake,” buta 
Court baron is a Court of a very peculiar character, and the 
decision does not appear to have been followed, There has not 
been any general authoritative decision on the point in England 
or lnodia. 
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192. A judgment is not void, simply because it is 
erroneous. This must be quite evident 
from the very notion of jurisdiction, 
which is the power to determine, not 
merely the power to determine rightly. 
Any number of decisions may be cited in support of this view,” 
and a large number is cited by Mr. Vanfleet, whereof a few’ 
may be referred to here. Thus ‘the wrongful allowance of 
interest,"® or a mistake in the amount due to a legatee,” or in 
apportioning liens,” do not make the judgment void; nor is it 
void because it is not a Jogical sequence from the opinion.” 

. . . . Where a court has power In certain cases to render 
the proper judgment itself instead of reversing and remanding 
for a new trial, a judgment so rendered by it is not void 
because the case was not a proper one,” A judgment discharg- 
ing the sureties on an administrator's bond is not void because 
erroncous.” . = . . . A decree founded upon an erroneous 
construction of a willis not void for that reason,”’ nor does an 
error in deciding that a will makes a constructive appointment 
of an executor, make the appointment void.” ” Mr. Free- 
man citing a number of American decisions says," “Neither 
can the force of a judgment as res judicata be destroyed or 
impaired by showing that it was clearly erroneous, and ourht 
not to have been rendered, whether such error resulted from 
the court drawing an erroneous conclusion from conceded or 
established facts," or making a ruling during the progress of 
the trial whereby evidence was erroneously admitted or excluded, 

or the law misstated to the jury, or one of the parties was 
otherwise deprived of the benefit of hia cause of action or defence 
or of some part thereof."" Nor is the effect of a judgment as Tes 
ygudscata lessened when the fact that it is erroneous is established 
by the decision of the highest appellate tribunal in the State, 
rendered in enother action.” ” Even a judgment against a bank 
ona confession by its president, when no law gave him such a 
power, has been held not to be void.’™ Mr. Freeman says 
“The lolowing jucgments even though irregular are not void.’ 
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“ Judgments on obligations not yet due,” or entered before the 
expiration of the time allowed to answer,’ or based upon an 
assessment of damages by the court when a party was entitled 
toa jury,' judgment in the absence of taking evidence and 
making findings, the statute requiring the court, before pro- 
ceeding to judgment to take evidence and make findings;* a 
judgment against lands forasum in gross, when it should have 
been against each parcel separately,” or on a demand which the 
record shows was barred by the Statute of Limitations,’ an order 
approving the surrender to the firm creditors by the survivors 
of a partnership of the interest of a deceased partner,’ an order 
making an irregular and erroneous appointment of an assignee 
in bankruptcy,” a decree authorizing a sale without redemption 
when the statute wave the right to redeem," a judgment based 
on irregular but amendable proceedings !n attachment ;'' an 
order approving the bond of an assignee in insulvency in a sum 
loss than that fixed by a previous order of the court ;'° an order 
alleged to have been influenced by the interests of infants, 
when tho court had no right to consider such interesta;'> a 
decree in foreclosure which was founded on a complaint which 
did not set out the conditions of the mortgage foreclosed ;'' a 
decree appointing a new trustee, without giving notice to the 
trustee superseded thereby."’” In ope v. Blair," it was contend - 
ed that the Court had no jurisdiction of the subject-matter of the 
suit, asthe estate which the decree attempted to charge was 
not the separate estate in equity of the married woman ; but 
Macfarlane, J., in delivering the judgement of the Missouri 
Supreme Court said: “ When the Court has cognizance of 
the controversy as it appears from the pleadings, and has the 
parties before it, then the judgment or order which is autho- 
rized by the pleadings, however erroneous, irregular, or infor- 
mal it may be, is valid until set aside or reversed upon appeal 
or writ of error, ‘This doctrine is founded upon reason and 
the ‘soundest principles of public policy.’ ‘It is one’ says 
the Court of Virginia ‘which has been adopted in the interest 
of the peace of society and the permanent security of titles. 
If, after the rendition of a judgment by a Court of competent 
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juriadiction, and after the period has elapsed when it becomes 
irreversible for error, another Court may, In another suit, 
inquire into the irregularities or errors in such judgment, 
there would be no end to litigation, and no fixed established 
rights.” ’’ . . . . The Court unquestionably had juris- 
diction of the subject-matter. Inquiry cannot be made in 
this collateral proceeding whether the Court committed error, 
either in law or fact; the judgment is conclusive.” In Malo- 
ney v. Dewey,'"® Scholfield, J., in delivering the judgment of 
the Illinois Supreme Court, said: ‘* Whether the decree is 
erroneous in respect of the order of sale or not caunot affect 
the jurisdiction of that Court to render final decree.’’ In 
Indiana B. & W. Ry. Co. v. Allen,” Elliott, J., in delivering 
the judgment of the Indiana Supreme Court, said: “If it were 
granted that the Court erred in dismissing the proceedings, 
that error would be of no avail in this collateral proceeding. 
An erroneous judgment stands, as between the parties, until 
overthrown by adirect attack.” In Spencer v. Parsons,” Holt, 
J., in delivering the judgment of the Kentucky Supreme Court, 
said: ‘*It is well settled that a judgment which is merely 
erroneous cannot be assailed collaterally. Ifthe Court has 
jurisdiction of the person and the subject-matter, then, how- 
ever irregular may be the proceeding, the judgment is merely 
erroncous, and is binding until reversed or vacated in the 
manner provided by law.” 


193. Indian Evidence Act, 1872, Sec. 44, lays down that 
any party to a suit or proceeding may 
show that any Judgment, order or decree 
which is relevant was obtained by fraud. 
It does not provide however as to the effect of the fraud thus 
shown, and the nature of the effect must be determined on 
general principles. The courts are not quite agreed to it even 
in regard to the validity of a judgment. In Mewa Lall v. 
Bhujhun,*' Phear, J., in delivering the judgment of the Calcutta 
High Court, said: “It is always a rule of the English 
Courts that while no court but a court of appeal can interfere 
with the decree of a court of competent jurisdiction, yet if the 
decree has been obtained by fraud, it shall avail nothing for or 
against the parties affected by it, even in another court,” 
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The other High Courts have taken a different opinion however. 
Thus a Division Bench of the Madras High Court held in 
Venkatramanna v. Viramma,” that a decree would be bindingon 
the parties, even if it should have been obtained by them conclu- 
sively to defraud third parties. In Ahmedbhoyv. Vulleebhoy,** 
Latham, J., held that a judgment obtained by fraud would, in 
every case, be binding on the parties and those claiming under 
them. The same view lus been taken in Chenvirappa v. 
Puttappa,*' by West and Birdwood, JJ., who said: ‘It had 
been sald, indeed, that a decree obtained by fraud may be 
impeached in any collateral proceeding. (See per Willes, J., 
in he Queen v. The Saddlers’ Company”). This must 
be understood, it seems, as ‘impeached by one not a party to 
the fraudulent decree.’”*” In England, in Aarl of Landon v. 
Becher,” Lord Brougham, after saying that it was undeniably 
true that the Court of Chancery had no right to review a decree 
of the Court of Exchequer, added,” “but it is equally true, 
that if the decree has been obtained by fraud it shall avail 
nothing for or against the parties affected by it, to the prosecu- 
tion of a claim or to the dlefence of a right. It is not an irre- 
cularity, itis not an error which is here complained of 5 but it 
is that the whole proceeding is collusive and fraudulent ; that 
it cannot therefore be treated as a Judicial proceeding, but may 
be passed by as availing nothing to the party who sets it up.” 
And in Phslipson v. Earl of Egremont,” on a scire facias 
against the defendant, a shareholder in a company, under 7 
Wm, IV, and I Vic. c. 75, on a judgment obtained by the 
plaintiff ina previous action against the registered officer of 
the company, the Court of Queen’s Bench held guod a plea that 
‘‘the registered officer fraudulently and deceitfully and by 
connivance with the plaintiff suffered the judgment in order 
to charge the defendant.’ In its decision the Court relied 
on the opinion expressed in Fowler v. Rickerby™ by 
Tindal, C, J., that such a plea would be good; and though 
apreeing with the opinion expressed by Parke, B., in 
Bradley v. Eyre® and Bradley v. Urquhart,” that relief from 
fraud might also be had by motion to the Court, differed 
from his dicta in those cases to the effect that such a plea 
would be bad. The technical ground on which the 
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Queen’s Bench proceeded was, that there had been no previous 
opportunity to plead the fraud and collusious alleged. The 
cases of the Earl of Bandon v. Becher, and Philipson v. Lor 

Egremont, were referred to with approval by Willes, J., in 
Queen v. Saddlers’ Company,” with the observation that “a 
judgment or decree obtained by fraud upon a court, and its 
nullitv upon this ground, though it has not been set aside or 


reversed, may be alleged in a collateral proceeding.” 


Tn the United States, Mr. Vanfleet lays down broadly 
that ‘fraud in a domestic judgement never makes it void.” ”' 
That the fraud of either of the parties does not have this 
effect against the other party appears to be almost generally 
wgreed upon,” on the ground that it is a matter for plea in 
the suit in which the judgment was rendered. In Mason 
v. Messenger," the Court said: ‘If a judgment can be 
attacked for fraud in any case, it can only be by a 
direct proceeding.” In Ogle v. Baker,*’ McCollum, J., 
suid: ‘A judgment or decree procured through the 
fraud and collusion of the parties to it, for the purpose 
of defrauding a third person, may be attacked by such 
person in a collateral proceeding, because he has no standing 
to appeal from it, or to require that it he vacated or reversed. 
A party, however, who alleges that a Judgment has been 
obtained against him by fraud may assail it directly by appeal 
from or motion to open it, but he cannot impeach it in an action 
tu recover the money collected by regular process issued upon 
it.” It has sometimes been held even without any qualifica- 
tion, that a judgment may be attacked by a party to it on the 
vround that it was obtained by fraud.”” In Graham v. Boston 
Ry. Co,” this was doubted, butadmitted to be the correct law, 
‘when the time for proceeding against it has passed without 
the fault ofthe injured party.’ It appears to be settled however 
that a decision cannot be impeached collaterally by either of 
the parties on the ground that it has been obtained by the 
fraud of the opposite party, and that fraud in procuring a 
judgment in a suit cannot be shown by a party to the suit 
in any collateral proceeding.” In Ambler v. Whipple," 
Shope, J., suid, ‘* Domestic judgments and those standing 
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upon the like footing import verity, and public policy forbids 
their indirect and collateral contradiction or impeachment. If 
ij party has been over-reached, the law furnishes him 
ample remedy to avoid the consequences of the fraud in 
the court and jurisdiction where the judgment or decree is 
rendered. If appellant sought to take judgment contrary to 
his representations and assurances, appellee night have ap- 
peared in that court by himself or solicitor, and prevented its 
consummation; or if, by the fraud of appellant, he was 
prevented from interposing his defence before the decree was 
entered, he might and should have applied to that court for 
its vacation, and to be let in to defend on the merits.“ We 
are aware that in some of the earlier cases in this State there 
seems in effect, to be a contrary holding, but the rule stated 
is, we think, as applicable to the courts of law, supported by 
the weight of authority.” 


The question was discussed at length in) Morrill v. Mor- 
rill,’ in which Bean. J., in delivering the judgement. of the 
Oregon Supreme Court, said: ‘It is a general rule at 
common law that parties and privies to a judgment may 
not attack it collaterally for fraud. 9 After a party has 
heen duly served with process, it is his duty to see that 
such a judgment is not obtained against him, and if it is, 
he must take some proper proceedings to have it, annulled. 
As long as it remains in full force and cffect, the parties 
cannot treat it as invalid, unless such invalidity appears 
upon the face of the judgment. It is true. fraud vitiates 
every transaction into which it enters, even a Judgment; 
but such fraud must be made to appear in some appropriate 
procecding known to the law. ‘The statute points out ample 
methods by which a party may be relieved from such a 
judgment,—such as a new trial, review for error of law, au 
application to be relieved therefrom. And beyond the 
methods provided by statute, courts possess inherent powers, 
as has been said, ‘to an almost unlimited extent, to redress 
wrongs by modifying or setting aside judgments obtained by 
fraud or mistake.’ ‘I‘hese methods, however, must be resort- 
ed to. They give no countenance to the idea that a judg- 
ment wrongfully obtained may be completely ignored, and the 
rights of the parties again inquired into ina collateral pro- 
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ceeding.** From these and many other authorities that 
could be cited, we take the law to be, that a judgment ofa 
court of this state, having jurisdiction over the subject-matter 
and the parties, cannot be questioned collaterally for fraud 
aliunde the record, by the parties or privies. The case relied 
upon by the respondent as announcing a contrary doctrine 
is Mandeville v. Reynolds.” This was an action on a judg- 
ment, the defence to which was based upon a satisfaction of 
the judgment of record, and upon an order of Court ratifying 
that satisfaction, The plaintiff offered to show that the 
entry upon the docket and the order was obtained by fraud 
and collusion. ‘The Court held that such evidence was 
competent, and in the opinion there are statements to the 
effect that a judgment obtained by fraud could be attacked 
collaterally. This decision was made under the reform code 
of procedure of the State of New York, which permits equit- 
able defences to be pleaded in actions at law, and the Court 
says: ‘The Court acts upon the matters involved in the 
action, now, in a double capacity: asa court of law anda 
Court of Equity. Asa Court of Equity, it meets the questions 
of the validity of the judgment, not as one of law, but as of 
equity, and takes hold of the facts offered to it, not as a 
collateral attack upon the judgment, but as a direct assault, 
which, by the changing nature of the suit and trial, has 
hecome the main question, and legitimately before it for 
trial.’ In this State, the distinction between proceedings at 
law and in equity Is still maintained.” Authorities under the 
reform codes of procedure are therefore not applicable here.” 


In Engstrom v. Sherburne," it has been held that 
false or perjured evidence is not such fraud as to render a 
judgment void, not even if the demand is a show and there 
is a& conspiracy ; and that there may be a real cause, a real 
issue, a real trial, and therefore a real judgment notwith- 
standing such evidence. It has thus been said that a judg- 
ment may be impeached for fraud, but a judgment obtained 
by fraud may not be impeached. In United States v. 
Throckmorton," a bill was brought in Chancery for the purpose 
of setting aside a decree of confirmation of a grant in favor 
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of R. on the ground that he had, during the pendency of the 
proceedings for confirmation, become satisfied that he had no 
sufficient evidence of the grant, and to supply this defect, 
obtained from M. a former governor of California, his sig- 
nature toa grant, and falsely antedated it so as to impose on 
the Court the belief that it was made while M. had power to 
make it, and that, in support of this false document, he procured 
and filed therewith the depositions of perjured witnesses. In 
uffirming the decree of dismissal of the bill, the United States 
Supreme Court said: “That the mischief of retrying every 
case in which the judgment or decree rendered on false testi- 
mony given by perjured witnesses, or on contracts or docn- 
ments whose genuineness or validity was in issue, and which 
are afterwards ascertained to be forged or fraudulent, would be 
greater, by reason of the endless nature of the strife, than any 
compensation arising from doing justice in individual cases. 
The case before us comes within this principle. The genuine- 
ness and validity of the concession from M. produced by com- 
plainant was the single question pending before the board of 
Commissioners and the District Court, for four years, It was 
the thing, and the only thing, that was controverted, and it was 
essential to the decree. To overrule the demurrer to this’ bill 
would be to retry, twenty years after the decision of these tri- 
bunals, the very matter which they tried on the ground of fraud 
in the documenton which the decree was made. If we can do 
this now, some other court may he called on twenty years hence 
to retry the same matter on another allegation of fraudulent 
combination in this suit to defeat the ends of justice ; and so the 
number of suits would be without limit and the litigation end- 
less about the single question of the validity of this document.” 
This decision has been followed and frequently applied by sub- 
ordinate national Courts.” 


In Pico v. Cohn, Beatly, C.J., said ; “ That a former 
judgment or decree may be set aside and annulled for some 
frauds, there can be no «question; but it must he a 
fraud extrinsic or collateral to the questions examined 
and determined in the action. And we think it is settled 
beyond controversy that a decree will not he vacated merely 
because it was obtained by forged documents or perjured testi- 
mony. The reason of this rule is, that there must be au end 
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of litigation ; and when parties have once submitted » matter, 
or have had the opportunity of submitting it, for investigation 
and determination, and when they have exhausted every means 
for reviewing such determination in the same proceeding, it 
must be regarded as final and conclusive, unless it can be shown 
that the jurisdiction of the Court has been imposed upon, or 
that the prevailing party, by some extrinsic or collateral fraud, 
has prevented a fair submission of the controversy. What, then, 
is an extrinsic or collateral frand, within the meaning of this 
rule? Among the instances given in the books are such as 
these: Keeping the unsuccessful party away from the Court 
by a false promise of a compromise, or purposely keeping him 
in ignorance of the suit; or where an attorney fraudulently 
pretends to represent a party, and connives at his defeat, or 
being regularly employed, corruptly sells out his client’s 
interest.” In allsuch instances the unsuccessful party is really 
prevented, by the fraudulent contrivance of his adversary, from 
having a trial; but when he has a trial, he must be prepared to 
meet and expose perjury then and there. He knows that a 
false claim or defence can be supported in no other wav; 
that the very object of the trial is, if possible, to ascertain 
the truth from the conflict of the evidence, and that, 
necessarily, the truth or falsity of the testimony must be 
determined in deciding the issue. ‘The trial is his opportu- 
nity for making the truth appear. If, unfortunately, he 
fails, beiny overborne by perjured testimony, and if he likewse 
fails to show the injustice that has been done him on motion for 
anew trial, aud the judgment is affirmed on appeal, he is 
without remedy.” Dr. Bigelow says: ‘‘ A jujdgment cannot be 
set aside, or impeached collaterally, upon the mere ground that 
false evidence, such asa forged document, was given on the trial ; 
nor can an action be maintained for damages sustained by the 
enforcement of a Judgment obtained through false and perjured 
evidence.” He adds, however, that a Judgment may be set 
aside or impeached collaterally for fraud that is ‘actual, and 
consists, (1) in ‘ meditated and intentional contrivance to keep 
the parties aud Court ia ignorance of the real facts of the case, 
and vbtaiuiny the judgmeut by such contrivance,’*> or (2) in 
facts relating to the manuer of obtaining jurisdiction of the 
cause, to the mode of conducting the trial, or to some concuc- 
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tions of the judgment, or (3) in facts not actually or necessarily 
ip issue at the former trial.”’*’ 


194. Dr. Bigelow says that a judgment may he 
set aside for actual fraud consisting in 


Judgment may be set a 
eae ee facts relating to the manner of obtaining 


obtaining jurisdiction. jurisdiction.” In Demerttt Vv. Lyford,* 
the New Hampshire Supreme Court said? 

‘¢ Any fact may be alleged or proved which goes to take away 
the jurisdiction, and if apparent jurisdiction has been confer- 
red by fraud or collusion, the judgment may be impeached on 
that ground.” In Carr v. Miner,”” the [linois Supreme 
Court held that fraud in procuring a judgment was a defence 
to an action upon it. In Russell v. State,’" the Kansas Supreme 
Court said: “The records of a Court import absolute 
verity, and the parties to a suit are concluded by its judgment. 
Yet if it be shown that judge and clerk have fraudulently 
combined and entered up a false Judyment, its rottenness des- 
troys it altogether. Tt concludes nobody, No rights can 
rest upon it.’ The contrary has been held in some cases. 
Thus in Ilinoisa judyment was held not to be void on the 
ground that the plaintiff had bribed a Deputy Sheriff to make 
a false return of service.” In California it was held that a 
judoment against a city could not be overturned collaterally 
on the ground that service was fraudulently and collusively 
made on an ex-mayor who collusively employed an attorney 
to appear for the city.” It has even been sometimes held that 
proceedings are not vold on the ground that the defendant 
was decoved or enticed,” or fraudulently detained,” within a 
State with intent that he may be served there with process, 
The weight of authority appears, however, to be against this 
view, at least where jurisdiction is obtained over a foreigner by 
fraud. Thus in Dunlap v. Cody,” i. was held that foreign 
Courts would not enforce a judgment in a suit, in which Juris- 
diction over the defendant was cbtained by service of process in 
the State to which he was induced to go by false representa- 
tions. In Jebbetts v. Tilton,’ the New Hampshire Supreme 
Court held a decree of the discharge of an administrator to be 
void on the ground of his having fraudulently kept back a part of 
the estate, and said : ‘* The fraud alleged as avoiding the judg- 
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ment relates to a concealment of a portion of the estate of the 
deceased. This isa matter affecting the jurisdiction of the 
Court. . . . The jurisdiction depends entirely upon the 
fact that all the estate is expended in the manuer provided. 
Any fact upon which the jurisdiction depends may be denied, 
unless, perhaps, in the case of an express decision upon the 
pout.” But in later cases, the Court has held that an 
order to sell land procured by the fraud of the administrator,” 
or by his fraudulent representation that the personal estate was 
insufficient to pay the debts,” or when he knew that there 
were nu debts,” is not void. Mr. Vanfleet says : ‘ The alle- 
vations of the complaint give Jurisdiction over the subject- 
matter, and the seizure of the property gives jurisdiction over 
the person ; and when jurisdiction over both subject-matter and 
person is once obtained, neither errors in obtaining nor in 
retaining it will make the proceedings void.’"* However, 
evidence of fraud aliunde the record cannot be beard to 
dispute the Judgment, even when the fraud is in obtaining 
jurisdiction.” 
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CHAPTER VIII. 


JupamMents In Rem. 


195. It has been explained in Chapter IV, that a 

| Judgment, as a rule, affects only the 

Judgments in rem are parties to the suit in which the judgment 
exceptions from the has been rendered hose claiming 
male ex; toi quilewents ndered, or those claiming 
being tnter-partes. under or through them and in some cases 
even those represented by them. There 

are some exceptions to this rule, and in the case of those 
exceptions judgments pronounced ure considered not tier 
partes, but inter omnes, and are valid as against all the world. 
Phillips and Holloway, JJ., in  Yarakalamma y. Naramma' 
said—‘* Suvigny observes that one may bring these excep- 
tions to a common point of view by saying that the third party, 
to whom the effects of res judicata are extended was represented 
by one of the parties, but this is not a principle absolutely 
explaining the reason of all these exceptions; there will still 
remain certain isolated cases established by positive law; this 
general point of view shows us the analogy of these different 
cases and why they are subjected to an exceptional rule. 
After saying that it was once a very prevalent opinion that the 
exception applied to all cases relating to status, he shows that 
there are in fact only two cases of this kind to which it applies: 
(1) where there is a question of the legitimacy of a child and 
of the paternal authority in a case to which the father is a 
party, the judgment given binds not only the father but all the 
members of the family, and especially the brothers and sisters of 
the child, (2) where there is « cause as to the validity of 4 testa- 
ment between the testamentary heir and the heir-at-law, the 
judgment will bind all those who derive their rights from the 
testament as legatees emancipated, &c. We see therefore that 
the extension of the force of the res judicata to persons not par- 
ties to the suit was very carefully guarded, and proceeded upon 
very intelligible principles, that it was by no means the law that 
every decree in an actio in rem was so extendible. Moreover 
these exceptions were made upon grounds of positive law, and 
the principle underlying them all was that the nature of the 
process was such that third persons might he considered as 
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actually parties to it, although not formally so.’’ These ex- 
ceptions are the foundation of the judgments in rem of the 
English law. The learned judges thus went on to add—“ that 
the rule which makes a judgment conclusive only against the 
parties and those who claim under them is subject to certain 
exceptions which are the offspring of positive law, and that 
the reasons for the exception may be venerally stated to be, 
hoth in English and Roman law, that the nature of the pro- 
ceedings, by which there isa fictitious, though generally not 
unjust, extension of parties, renders it proper to use the judg- 
ment against those not formally parties.’’ 


196. Mr. Freeman speaking of Judgments in rem, says 
Uiniveesally: biudiag et ae their distinguishing characteristic 
fect of judgments in ‘‘18, that wherever their obligation is recog- 
rem is based on ao ized and entorced as against any person, 
notice of proceedings it, is equally recoznized and enforced as 
kovall- persone: against all persons. It seems to us that 
the true definition of a judgment 7m rem is, that it is an adju- 
dication against some person or thing, or upon the status of some 
subject-matter, which, wherever and whenever binding upon any 
person, is equally binding upon all persons. . . . Asa judg- 
ment, which is strictly an rem binds all persons, whether named 
as parties therein, or in any anterior part of the record or pro- 
ceedings, or not, it must follow that the proceedings must 
be such a8 may indicate to all persons that their interest in 
the subject-matter. is, or may be imperiled, and that they 
may appear at some time and place for the purpose of making 
known and protecting their interests ; for as against claimants 
having no notice of the proceeding and no opportunity to he 
heard, it is not judicial in its character, and whatever may 
be deterinined against them is not entitled to respect as a 
judgment. We therefore suggest that a judgment is in rem 
whenever the process and proceedings are such as to warn ail 
persons that the court: may render judgment affecting certain 
property and their interests therein, and that they must, at 
or within a time specified, appear befurc the court: if they wish 
to protect. those interests from judicial condemnation. ‘lhe 
fact that, under the mode of serving process provided by law, 
some claimant or even all claimants of the property do not 
receive actual notice of the proceeding will not prevent the 
judgment from operating ia rem, if the mode adopted was 
reasonable under the circumstances, and calculated to give 
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notice to the claimants, and the process was such as that the 
claimants, had it been seen by them, should have known 
therefrom that their interests were or might be imperiled, and 
that they might be heard for the preservation of such inter. 
ests.”’* This observation was quoted in Windsor v. McVeigh, 
the Supreme Court further observing that the mere seizure 
of property does not give jurisdiction. In that case as well as 
in the earlier case of Larle v. McVeigh,' in which also a notice 
was held to be necessary to impart validity to proceedings in 
rem, a public notice had actually been given, and jurisdiction 
was held to be lost on the ground that the claimant was pot 
allowed to appear. The United States Supreme Court has 
recently taken the same view in Hassall v. Wilcoz.' 


The necessity of some notice has, of late, been insisted on 
by almost every judve who has judicially referred to the matter. 
As early as 1839, Mr. Justice Story in Bradstreet v. Neptune 
Ins. C.,° said: ‘* lf a seizure is made and condemnation is 
passed without the allegation of any specitic cause of forfeiture 
or offence, and without any public notice of the proceedings, so 
that the parties in interest have no opportunity of appearing and 
making a defence, the sentence is not so much a judicial sentence 
as an arbitrary sovereign edict. It may be binding upon the 
subjects of that particular nation. But upon the eternal princi- 
ples of justice, it ought to have no binding obligation upon the 
rights or property of the subjects of other nations, for it tram- 
ples under foot all the doctrines of international law, and is 
but a solemn fraud, if it is clothed with all the forms of 
a judicial proceeding. I hold, therefore, that if it does 
not appear upon the face of the record uf the proceedings 
tn rem, that some specific offence ix charged for which 
the forfeiture 1m rem is sought, and that due notice of the 
proceedings has been giveu, either personally or by some public 
proclamation, or by some notification, or monition, acting 1m rem, 
or attaching to the thing, so that the parties in interest may 
appear and make defence, and in point of fact the sentence of 
condemnation has passed upon ex parte statements, without 
their appearance, it ia not a judicial sentence, conclusive upon 
the rights of foreigners, or to be treated in the tribunals of 
foreign nations as importing verity in its statements or proofs.” 
Relying on that observation, Mr. Justice Hall in Woodruff v. 
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Taylor? said: ‘* In every court and in all countries, where 
judgments are respected, notice of some kind is given. It 1s 
just as essential to the validity of » judgment im rem, that con- 
structive notice, at least, should appear to have been given, as 
that actual notice should appear upon the record of a judgment 
in personam. A proceeding professing to determine the 
right of property, where no notice actual or constructive 1s 
given, whatever else it might be called, would not entitle it to 
be dignified with the name ofa judicial proceeding. It would 
be a mere arbitrary edict, not to be regarded anywhere as the 
judgment of a court.” 


Even the seizure of the thing to which the proceedings 
in rem relate, though bringing the thing within the custody 
of the court, does not dispense with the necessity of giving an 
opportunity to all the persons concerned to attend and defend 
their rights and interests in that thing. The theory of the 
law is that all the property is in the possession of its owner 
in person or by agent, and that its seizure will, therefore, 
operate to impart notice to him. ‘Where notice is thus 
given,” says Mr. Herman, ‘‘ the owner has the right to appear 
aud be heard respecting the charges for which the forfeiture 
is claimed. ‘That right must be recognised and its exercise 
allowed before the court can proceed beyond the seizure to 
judgment. The jurisdiction acquired by the seizure is not to 
pass upon the question of forleiture absolutely, but to pass 
upon that ‘question, after opportunity has been afforded to its 
owners and parties interested to appear and be heard upon 
the charges. Tothis end, some notification of the proceed- 
ings, beyond that arising from the seizure, prescribing the 
time within which the appearance must be made, is essential. 
Such notification 1s usually given by monition, public proclama- 
tion or publication in some other form. The manner of 
the notification is immaterial, but the notification itself 
is indispensable.”’ ® 


Mr. Vanfleet® appears to think that no notice is required 
in such cases except that involved in the seizure itself, and in 
support of that view refers tu the practice in the proceedings 
relating to the appointment of administrators, in which, ex- 
cept by legislation in a few States, no notice is required. 
Even in such cases, however, « notice is required in this coun- 
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try. The cases relating to the proceedinus of Prize Courts 
relied on by him“ only show that a notice to the adverse 
claimants or to any particular persons is not required. ‘* But,” 
says Mr. Wells, ‘* we must not suppose that because there 
needs no personal notice to any one, notice may be alto- 
vether dispensed with without judicial impropriety, for not 
specific parties, indeed, but ail parties interested are to have 
opportunity, so far as conveniently may be, to come in and 
present the merits of their claims resting on the property,’ 
Notwithstanding certain dicta, there appears to be no sufficient 
authority, however, for holding that the issue of the notice is 
necessary in order to confer or complete the jurisdiction, at 
lenst to uw vreater extent than in suits 2 


In Monroe v. Douglas,’* it was held that the local regu- 
lations aud laws of the country in which the court proceeds, 
inust, determine what service of process, or what form of notice 
shall suffice to give to the defenders an opportunity of being 
heard in their defence, and that the sufficiency of the notice 
or opportunity is not open to examination in the Court where 
the foreign judgment ia rem is produced. Similarly, Marshall, 
C.J.,in Lhe Mary” said : ‘* When the proceedings are tn rem 
notice is served upon the thing itself. This is necessarily 
notice to all those who have any interest in the thing. What 
this notice shall be, or what opportunity shall be given tu 
appear, must be regulated wholly by the local law where the 
proceeding takes place.” If that. law be pursued, the require- 
ment of notice to the party is fulfilled. In Kogland, in 
Admiralty actions a rem, service of a writ of summons or 
warrantagainst ship, freight or cargo on board, is to be effected 
by nailing or affixing the original writ) or warrant for a short 
time on the mast of the vessel, and on taking off the process, 
leaving a true copy of it nailed or fixed in its place. 


197. The same notion of all the persuns being parties 
to proceedings resulting in a judgment 
in rem, by virtue of a constructive notice 
given to them, runs through the remarks 
even of judges who have taken a view, 
otherwise very limited of such judgments. ‘Thus it was said 
in Cross v. Armstrong’' that “‘a proceeding brought to deter- 
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mine the status of the thing itself, the particular thing, and 
which is confined to the subject-matter in specte, is in rem, 
the judgment being intended to determine the state or condi- 
tion, and ‘pso facto, to render the thing what the judg- 
ment declares it to be, while a proceeding which seeks the 
recovery ofa personal judgment is i personam, In the 
former, process nay be served on the thing itself, and by 
such service and making proclamation, the court is author- 
izod to decide upon it, without other notice to persons, 
all the world being parties; while in the latter, in order 
to give the Court power to adjudicate, there must be service 
upon those whose rights are songht to be affected.’ So 
tlso in Freeman ve. Alderson,’ it was said that ‘actions 
im vem, strictly considered, are proceedings against property 
alone, treated as responsible for claims asserted by the libellauts 
or plaintiffs. The property itself is in such actions the defen- 
dant, and except) in cases arising during war, for its hostile 
character, its forfeiture or sale is sought for the wrong, ia the 
commission of which it has been the iustrument, or for debts 
or obligations for which, by operation of law, it is liable. The 
court acquires jurisdiction over the property in such cases by its 
seizure, and of the subsequent proceedings by public citation 
to the world, of which the owner is at liberty to avail himself 
hy appearing as a claimant in) the ease.” Chief Justice Mar- 
shall in) Wankin v. Chandler and Coy" said: ‘*T have al- 
ways Understood that where the process is to be served on the 
thing itself, and where the mere possession of the thing itself 
hy ‘the service ol the process, and making proclamation, 
muthorizes the court to decide upon it, without notice to any 
individual whatever, it is a proceeding mm xem, to which all 
the world ave parties. The rule is one of convemience and 
of necessity. In cases to which it) applies, it) would often be 
impossible to ascertaln the person whose property is proceeded 
against, and itis presumable that the person whose property 
is seized is either himself attentive to it, or has placed it in the 
care of some person who has the power, and whose duty it is 
to represent: him and assert his claim. Such claim may be 
asserted, but the jurisdiction of the court: does not depend on 
its assertion, The claimant isa party whether he Speaks or 
is silent, whether he asserts his claim or abandons it.” 
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198. This description, however, as pointed out _, 

. Freeman places, ** too much stress 

. the judgment operates sho uid be taken 
Into possession on or by the service of process, and ignore 
the large class of cases iu which, instead of proceeding 
against anything, courts adjudicate upon the status of 
persons and obtain their authority to do so by a service of 
their process, which whether actual or constructive is still 
in its nature personal.”’'” ‘The same objection may be 
urged against the description given of such a judgment by 
the Supreme Court of Vermout in Woodruff v. Taylor," 
in which Hall, J., said: ‘ A judgment 7 rem 1 understand 
to be an adjudication pronounced upon the status of some 
particular subject-matter, by a tribunal having competent 
authority for that purpose, I[t differs from a judgment az 
personam in this; that the latter Judgement is in fori, as 
well as substance, between the parties claiming the right ; 
and that it is so jnter partes appears by the record 
itself. 2. 2 2). Ajudgment iz rem is founded on a 
proceeding instituted not against the person as such, but 
against or upon the thing or subject-matter itself whose state 
or condition is to be determined. It is a proceeding to 
determine the state or condition of the thing itself; and 
the judgment is a solemn declaration upon the séatws of the 
thing, and it ¢so facto renders it what it declares it to be.” 
The description given by Mr, Smith in hts notes on the 
Duchess of Kingston’s case" is more complete however. He 
says: © A judgment 7nrem I conceive to be an adjudication 
pronounced (as indecd its name denotes) upon the status 
of some particular subject-matter, by a tribunal having 
competent authority for that purpose. Such an adjudica- 
tion being a most solemn declaration from the proper and 
accredited quarter, that the status of the thing adjudicated 
upon is as declared, concludes all persons from saying that 
the status of the thing adjudicated upon was not such as 
declared by the adjudication.“ . . . . The universal 
effect of a judgment én rem depends on this principle, v7z., 
that it is a solemn declaration, proceeding from an accre- 
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dited quarter concerning the status of the thing adjudicated 
upon ; which very declaration operates accordingly upon 
the status of the thing adjudicated upon, and, ipso facto, 
renders it such as it is thereby declared to be. Thus a 
condemnation of goods in the Exchequer not merely 
declares the goods to be liable to forfeiture, but accom- 
plishes the forfeiture accordingly, A sentence in the Prize 
Court not merely declares the vessel prize, but vests it in 
the captors. Now, when the status of the thing is thus 
altered, it seems to follow, as a necessary consequence, 
that the sentence altering it must conclude all the 
world; for how vain would it be to try an issue, whether 
the thing be or be not as decreed, when the decree has 
already not only declared, but rendered it such! ‘To this 
point tend the observations of the court in Scott v. Shear- 
man,:' where the judgment in rem is held to be conclusive 
in the action, ‘ because the property of the goods being 
changed, and irrevocably vested in the crown by the judg- 
ment of condemnation, it follows, as a necessary conse- 
quence, that neither trespass nor trover can be maintained 
for taking them iv an orderly manner.’ This must be Lord 
Coke’s meaning, where he states in 1 Inst, 352 6, that 
‘where the record of the estoppel doth run to the disabi- 
litie or legitimation of the person, there all strangers shall 
take benefit of that record, as ouftlawrir, excommengement, 
profession, atlainder, of premunmre, g'c., feluonte, Ye, bastar- 
dic, multertic, and shall conclude the parties, though they 
be strangers to the record. In all these cases, it will be 
observed, the record operates upon the status of the indi- 
vidual. Thus judgment of ovtlawrte not merely declares 
the party an outlaw butrerders him so, and is, therefore, a 
judgment in rem, and resembles the act of the Ecclesiasti- 
cal Court depriving a man of his preferment or conferring 
on him the new character of an administrator. Now, if 
this be the principle, it seems impossible to say that where 
the status of the thing is actually operated on, that opera- 
tion shall be of less effect because some other court, had 
it been called upon, might have produced a similar one.” 
Mr. Freeman after observing that this is perhaps the most 
correct as well as the most concise definition any where 
given of a judgment im rem,” says in criticism of it: 
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‘¢ When we undertake to say that a judgment in rem is 
necessarily an adjudication upon the status of some 
particular subject-matter, it seems to us that we either 
overlook the only class of judgments to which the term 
in rem, ought ever to have been applied, or else we give to 
the word status an unusual and unauthorized significa- 
tion. Laws exist under which property is responsible for 
damages done by it, for taxes imposed upon it, or for 
expenses incurred in its repairs and management. ‘These 
same laws often authorize the obligation by them imposed 
upon the property, Lo be enforced by proceedings in which 
the property is the defendant, and in which no service of 
process is required, except upon such property, The 
judgment resulting from such a proceeding is tw rem, and 
satisfaction thercof is produced by an execution authorizing 
the sale of the property. The sale acts upon the property, 
and in so acting necessarily affects all claimants thereto. 
But the judgment does not affect the status of the pro- 
perty, except in the same sense that a judgment against A. 
B for a sum of money affects his status. In the one case 
it is settled that an obligation rests upon certain pro- 
perty; in the other, it is settled that a similar obligation 
rests on a certain person. Hach judgment adjudicates 
upon a status, so far as it establishes that the defendant 
is in the state or condition of being accountable to the 
plaintiff for a sum of money. Neither judgment establishes 
any status different from that established by the other. 
Therefore a judgment against a brute, a tract of land, 
or a vessel, for a sum of money, to be satisfied by execu- 
tion against such brute, land, or vessel, though clearly i 
rem, no more determines a status than though the defen- 
dant were a person.,” *° 


199, Mr. Smith’s definition is sharply criticized, in 
Yarakalamma v. Naramma”’ by Phillips 

Restricted view taken and Holloway, JJ., who said; ‘ The 
of judgments i re" first objection to the definition is that 
By Nese enane status 1s a term at least as ambiguous 
as that which the author seeks to define. If it ts 
intended that the decision must’be upon the whole 
aggregate of rights and obligations attaching to the subject- 
matter of the adjudication, there probably never was such a 
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judgment, ‘The word, too, has an unfortunate ambiguity, 
seeing that the object-matter of such adjudication is 
generally a thing, and the right declared a part of the 
status of some person. Moreover, the words ‘accredited 
quarter’ can only mean a tribunal invested with the power 
of so declaring status that all persons shall be debarred 
from disputing the declaration. ‘This really amounts to 
no more than saying that, whenever a tribunal has the 
power by its decision of so declaring, the declaration shall 
bind all persons. It is really no definition at all. It 
leaves in as thick darkness as before what are the tribunals 
and what the questions susceptible of their operation. We 
have only further to remark upon the words ‘as its name 
indeed denotes.’ It is impossible not to suspect that the 
learned author supposed ‘in rem’ to mean ‘upon the thing’ 
or ‘against a thing,’ and that he was very naturally misled 
into this opinion by the words really having that meaning 
when applied to certain modes of procedure in the Courts 
of Admiralty and Exchequer. . . . . . The second 
passage is not less inadequate. The words ‘which very 
declaration operates accordingly upon the status of the 
thing adjudicated upon, and /pso facto renders it such is it 
is thereby declared to be,’ really afford no instruction, 
The effect of the judgment of every competent court is to 
render the person or thing that which it declares him or 
it to be. The difference between the decree im rem and 
that infer parfes, is that the former renders it so as against 
those not formally parties to the proceeding, while the 
latter has that effect only as between the parties to the 
particular suit. As to the argument from the absurdity of 
trying an issue when the decree has rendered it sich as is 
declared, it is necessary to observe that the same fallacy 
lurks here. The only mode in which it renders it such as 
the Court declares it, is by giving to this particular sort of 
decree a scope greater than that given to an ordinary 
res judicata, The argument in its present condition is 
really none. ‘This was not the case in Scott v. Shearman“? 
from which its substance is taken. Before using it, Black- 
stone, J., had shown that, in the proper understanding of 
the powers of the Court of Exchequer, the plaintiff was 
really a party, had an opportunity which he neglected of 
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putting in his claim, and was for ever barred by his laches 


from questioning either collaterally or directly, the decision 
given,” 


This criticism was not altogether approved of by a 
Full Bench of the Calcutta High Court in Kanhya Loll v. 
Radha Churn,” and Sir Barnes Peacock in delivering the 
judgment of the Court, after observing that Mr. Smith’s 
definition was not accurate, said; ‘1 cannot concur in 
the whole of Mr. Justice Holloway's reasoning . . 
Mr. Justice Holloway has nor, | think, attach: d sufficient 
importance to the words used by Mr, Smith, ‘which very 
declaration operates upon the status of the thing adjudi- 
cated upon, and ipso facto renders it such as it is there- 
by declared to be.’ This would not be the effect ofa 
finding upon a question of status in a suit da personan, 
though it might have been so under the Civil Law ina 
suit 7m rem, vot for the purpose of asserting a right agatnst 
a particular person, but for the purpose of adjudicating 
upon the status, Ido not agree with Mr. Justice Uollo- 
way in his remark “‘ at page 28] of his judgment. ¢ that 
the effect of a decree of every competent court Is to ren- 
der the person or thing that which it declares him or it to 
be. A decree, according to the nature of it, may prevent 
particular persons or the subjects of a particular Govern- 
ment, or it may be the whole world, from averring to the 
contrary. According to the Civil Law, a suit in which a 
claim of ownership was made against all other persous was 
an action /nrem, and the judgment pronounced in suco 
action was ajudgment a ren and binding upon all persons 
whom the court was competent to bind ; but ifthe cleim 
was made against a particular person or persons, it was 
an action in personam, and the decree was a decree i 
personam, and binding only upon the particular person or 
persons against whom the clan was preferred or persons 
who were privies tothem., . . . .  Veerees by courts 
of competent jurisdiction for the absolute dissolution of 
marriages are no doubt binding upon third parties. If + 
court of competent jurisdiction decrees a divorce, or sets 
aside a marriage between Mahomedans or Hindoos, it puts 
an end tothe relationship of busband and wife, and is 
binding upon all persons that, from the date of the decree, 
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the parties ceased to be husband and wife. This, in my 
opinion, is not upon the principle that every one is 
presumed to have had notice of the suit as Mr. Justice 
Holloway appears to think; for, if they had notice, they 
could not intervene or interfere in the suit, but upon the 
principle that, when a marriaye is set aside by a court of 
competent jurisdiction, it ceases to exist, not only so far as 
the parties are concerned, but as to all persons. A valid 
marriage causes the relationship of husband and wife, not 
only as between the parties to it, but also as respects all 
the world: a valid dissolution of a marriage, whether it be 
by the act of the husband, as in the case of repadiation by 
a Mahomedan, or by the act of a court competent to dis- 
solve it, causes that relationship to cease as regards all the 
world, ‘he record of a decree in a suit for divorce or of 
any other decree is evidence that such a decree was pro- 
nounced (see cases referred to in Smith's Leading Cases, 
Vol. I, p. 439°") ; and the effect of a decree in a suit for 
adivorce a vincalo matrimont is to cause the relationship 
of husband and wife to cease. It is conclusive upon all 
persons that the parties have been divorced, and that the 
parties are no Jonger husband and wite; but it is not con- 
clisive or even prima facie evidence against strangers that 
the cause fur which the decree was pronounced existed. 
For instance, if a decree between A and B were granted 
upon the ground of the adultery of Bowith 5, it would) be 
conclusive as to the divoree, but it would not be even 
prima _facie evidence against C that he was guilty of adul- 
tery with B, unless he were a party to the suit. So, iffa 
marrage between Mahomedans were set aside upon the 
ground of consanguinity or affinity, as, for instance, in the 
cause of a Mahomedan, that the marriage was with the sis- 
ter of another wife then diving, the decree would) be con- 
clusive that the marriage had been set aside, and that the 
relationship of husband aod wife had ceased, if it ever 
existed; but it would be no evidence as against third 
parties, for example, in a question of inheritance, that the 
two ladies were sisters.” 

In Castrijue v. Imrie,” Cockburn, C. J., defined a 
judgment nirem as 4 ‘jyudSment determining the status 
ot a chattel with reference to property, or vesting the pro- 
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perty at once in the claimant, asa condemnation of the 
Court of Exchequer in a revenue cause vests the property 
in the Crown, or a sentence ofa Court of Admiralty in a 
matter of prize vests the property in the captors ; "—and 
Mr. Pigott says that though difficult to understand, that 
is the most accurate of all the definitions of the term. 
But as observed by Mr. Freeman, « Judgments t7 rem, 
it is well known, are not, as the name implies, confined 
to adjudications against things. They are rendered in 
many instances where the prior proceedings are entirely 
in personam, as in cases establishing or dissolving mar- 
riages.” ”” 


200. These definitions, or rather descriptions, are 

. amere statement of the effect of a 
Meee omuition ; judgment in rem, They do not 
aaa indicate any principle upon which to 
rest them so as to determine what 

cases fall within it, do not furnish any test the application 
whereof to a judgment may discover whether if is a judg- 
ment in rem. There is a considerable conflict, as may have 
been already noticed, in regard to the classes of judgments 
that are in rem. ‘The difficulty is further enhanced by the 
Legislatures and courts of different countries having in 
some cases given such effect to certain peculiar sorts of 
judgments, that are not known elsewhere, and cannot 
be expected to receive that effect from courts of other 
countries. In Everest and Strode’s work on the law of 
Estoppel,” the following classes of judgments are treated 
as those in rem, though some doubt is expressed as to whe- 
ther the last four are not judgments in personam merely :— 


1. Judgments of condemnation of property forfeited, 
(a) by the Court of Exchequer, and (6) by the 
Commissioners or Sttb-Commissioners of Excise, 
Inland Revenue, or Customs. 

2. Adjudications in the Conrt of Admiralty on the 
subject of prize. 

3. Judgments in the Divorce Court. 

4, Grants of Probate and Administration. 


5. Adjudications in Bankruptcy. 
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6. Sentences of deprivation and expulsion, whether 
delivered by the spiritual court, a visitor or a 
college. 

7, Judgments of outlawry and declarations of legiti- 
macy. 

8, Adjudications of settlement by an order of justices, 

9, Judgments and orders made under special statu- 
tory powers. 

10. Sentences of Courts Martial. 

11, Judgments of proceedings by way of guo war- 
ranto, 

12. Convictions in criminal prosecutions and inquist- 
tions. 

Mr. Herman speaking of the American Law, says: 
‘‘Under the term judgment in rem are included judgments 
of Courts of Admiralty relating to a prize or a judgment of 
condemnation, confiscation or forfeiture, under the reve- 
nue or excise laws, and the judgments of all other courts 
directly upon the personal status or relations of the party, 
such as marriage, divorce, bastardy, settlement. an adju- 
dication by a competent tribunal of a question of descent 
or pedigree; the decisions of a court of Probate, Or- 
phan’s Courts, (ruardians’ Courts, Courts of Ordinary, Sur- 
rogates’ Courts, Courts-Martial, Ecclesiastical and Spiritual 
Courts, courts having probate jurisdiction upon the 
validity ofa will.’ The settlement of the accounts of an 
administrator, executor or guardian,”' or of a court having 
jurisdiction in hankruptey or insolvency matters, as an 
order discharging the person or estate of a bankrupt from 
the obligation of his debts,”’ estops all parties from disput- 
ing the point decreed, whether they were or were not 
parties to the proceeding in which the decree was made. 
So a judgment or a decree regarding the legal status or 
authority of parties.“ Thus a decision of the Senate of 
New Hampshire that a person claiming a seat as senator 
was duly elected, &c., cannot be questioned by the 
executive or judicial departments. For they operate pre- 
cisely like a judgment of condemnation or forfeiture in 
rendering the person what they pronounce him to be, as 
the grant of letters, testamentary or administration, the 
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Proceedings by creditors against the personal pro- 
perty of their debtor in the hands of third persons, or 
against debts due to him by such third persons, are treat- 
ed and deemed entitled to the same consideration.” Mr, 
Freeman says: ‘* Proceedings by attachment are not, strict- 
ly speaking, in vem, and yet they are somctimes so spoken 
of ; and in some respects their effect is more, and in others 
less, comprehensive than the effect of proceedings in 
personam, ‘Thus by the seizure of the property, as where 
moneys are garnished, jurisdiction is acquired over the 
fund, so that orders may be made for its distribution or 
payment, which will bind the owner, thouch he has not 
appeared nor been personally summoned in the case, 
provided such owner is in law or in fact a defendant in 
the action, But the judgment in such action must, in its 
effect, be restricted to the property before the court, and 
even as to that property, it is not conclusive upon the title, 
except as between the parties to the action and those in 
privity with them.’ A judgment in an action of reple- 
vin has been held not to be in rem." 

201, Lord Justice ‘Turner in delivering the judgment 

of their Lordships of the Privy Council 

ee ancenents pn in Katama Natchiar v. Rajah of Shiva- 
comin British India, | gunga™ said: “ That a judgment is not 
a judgment in rem, because in a suit 
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by A. for the recovery of an estate from B. it hasdetermined 
an issue raised concerning the status of a particular person 
or family.” So also a decree declaring a patta to be a 
forgery was held not to beajudgmentinrem.® In Kanhya 
Lollv. Radha Churn,** Sir Barnes Peacock in delivering the 
judgment ofa Full Bench of Calcutta High Court, said: 
“| concur with him (Mr, Justice Holloway) entirely in the 
conclusion at which he arrived, v7z., that a decision by a 
competent court that a Hindu family was joint and 
undivided, or upon a question of legitimacy, adoption, 
partibility of property, rule of descent in a particular 
family, or upon any other question of the same nature 
in a suit 7nter partes, or more correctly speaking in an 
action in personam, is not a judgment im rem or binding 
upon strangers, or, in other words, upon persons who were 
veither parties to the suit nor privies. I would go further, 
and say that a decree in such a case is not, and ought not 
to be, admissible at all as evidence against stran- 
wers. . . 2 6 . . . «© « It is unnecessary to 
consider the principle upon which grants of probate and 
of letters of administration have been held to be conclusive 
upon third parties. It would throw no light upon the 
present question, and the Indian Succession Act, No. X of 
1865, Sec. 242, points out expressly the effect which they 
are to have over property, and the extent to which they are 
to be conclusive. . . . . . Ifa judgment in a 
suit between A and B that certain property for which the 
suit was brought belonged to A as the adopted son of C, 
were a judginent 7m rem and conclusive against strangers 
as to the fact and validity of the adoption, the greatest 
injustice might be caused. For instance, suppose that a 
Hindu, one of four brothers, should be entitled to a large 
zamindaree, yielding an annual profit of two lacs of rupees, 
and also of a small piece of land in a distant zum7ndaree, 
and that, upon his death without issue and without leaving 
a widow, surviving brothers as his heirs should enter into 
possession and sell the small piece of land, and that after- 
wards a person claiming to be the adopted son of the 
deceased brother should sue the purchaser in the Munsif’s 
Court to recover the land so sold upon the ground that, 
he being the heir by adoption, the brothers of the 
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deceased had no title to sell it. The purchaser might: 
be a poor man without the means of procuring or 
paying for the attendance of the necessary witnesses, or 
of making a proper defence to the suit, and the claimant 
might succeed without any collusion in establishing the 
alleged adoption and recover the land. Moreover, the 
purchaser might not have the means to cnable him to 
appeal. Now, if this judgment were a judgment in rem 
and conclusive against the brothers as to the status created 
by the alleged adoption in a suit brought against them for 
the zamindaree, they would have no means of defending 
their possession, however clearly they might be able to 
prove that there was no foundation whatever in support 
of the claim of adoption. Assume that the purchaser in 
the Munsif’s Court was perfectly honest and bond fide, and 
that the Munsif’s Court was one of competent jurisdiction, 
having regard to the situation and value of the pro- 
perty, and held that the judgment was a decree mmrem, 
and there would be no means of getting rid of the decree 
of the Munsif’s Court, and thus the decree of the Munsif 
ina suit for land within his competency would finally and 
conclusively determine the title to the zamindaree against 
persons who might never even have heard of the suit in 
the Munsif’s Court whilst it was going on. There is no 
ground upon which it could be held that the decree in 
such a case would be admissible merely as primd facie evi- 
dence. It must either be conclusive as a judgment zn rem, 
or fall within the general rule, and not be admissible at 
all upon the question of adoption. If it could be admitted 
as even primd facie evidence, it might work the greatest 
injustice by throwing the burthen on to the defendants, and 
compelling them to prove a negative, viz., that the claimant 
had not been adopted, and this probably after many years 
from the time at which the adoption is alleged to have 
been made. ‘I'he fact is that the Munsif, in such a case, 
would be competent to try the right of the parties tu the 
land claimed, and incidentally to determine the question 
of adoption. But he would have no power to entertain a 
suit merely for the purpose of determining a question of 
status.” ; 

There are few judgments truly in rem in this country. 
In Jogendro Deb v. Funindro Deb,” Sir James Colvile, in 
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delivering the judgment of their Lordships of the Privy 
Council observed that: ‘It appears to them to be extremely 
doubtful, whether there exists in India (exclusive of the 
particular jurisdictions which are exercised by the High 
Courts in matters of probate and the like, and which in the 
case of war might be exercised in matters of prize) any 
ordinary Court capable of giving, what can be called tech- 
nically a judgment in rem.” Sir Barnes Peacock in the judg- 
ment of the Full Bench in Kanhya Loll vy. Radha Churn," 
after observing that there are no suits in this country, with 
the exception of those in the High Court in the exercise of 
admiralty and vice-adiniralty jurisdiction, which answer 
to the actions /n rem of the civil law, and none correspond. 
ing with the actions prejudiciales, said: “It is quite clear 
that there are no judgments 7m vem in the mofussil courts, 
and that, as a general rule, decrees in those courts are not 
admissible against strangers either as conclusive or even as 
prima facie evidence, to prove the truth of any matter 
directly or indirectly determined by the judgment or by the 
finding upon any issue raised in the suit whether relating to 
Status, property, or any other matter.” 


202. ‘The Indian Legislature, for the sake of simpli- 

city, and in order to avoid the diffi- 

Grech India. =O Ments tu rem, adopted the statement 

of the law by Sir Barnes Peacock, and 

embodied in Section 41 of the Indian Evidence Act a clear 

rule, which, slightly amended by Act XVIII of 1872, is now 

the law of British India relating to judgments zu rem.” 
The section, as amended, enacts: 

‘© A final judgment, order or decree, of a competent 
court, in the exercise of Probate, Matrimonial, Admiralty 
or Insolvency jurisdiction, which confers upon or takes 
away from any person any legal character, or which declares 
any person to be entitled to any such character or to be 
entitled to any specific thing, not as against any specified 
person but absolutely, is conclusive proof that any legal 
character which it confers, accrued at the time when such 
judgment, order, or decree came into operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person at the 
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time when such judgment, orde 
have accrued to that person ; 
that any legal character which it t 
such person ceased at the time from which such judgment 
order ordecree declared that it had ceased or should cease + 
and that any thing to which it declares any person 
to be so entitled was the property of that person at the 
time from which such judgment, order or decree declares 
that it had been or should be his property.” 


The section does not expressly mention courts- 
martial; but native Courts-Martial are included in the 
operation of the Act. Under the section a judgment may, 
however, be conclusive in a criminal proceeding, though 
that point is not yet quite free from doubt in England. 
The Judges had incidentally expressed an opinion against 
it in the Duchess of Kingston's case, ‘© urging, first, that it 
would be contrary to public policy that the temporal 
Courts, in the investigation of a criminal charge, should be 
bound by a decision, perhaps of an Kcclesiastical Judge, 
addressed only to the conscience of the party, and founded, 
as it might be, on evidence inadmissible at common Jaw; 
and next, that if such a decision were conclusive in favor 
of a prisoner, it would be equally binding against him; and 
consequently his life, liberty, property, and fame might 
depend upon the judgment of a court which had no 
organs to discover whether he had committed a crime or 
not.”" The decision in A. v. Buttery,” 1s sometimes cited 
as being in support of that view, but, as pointed out by 
Mr. Taylor, it lends little, if any, support to it; and Mr, 
Smith, in his notes on the Duchess of Kingston's case, says 
that “it is difficult to see how a decree in rem, which 
operates upon the status of the individual and renders 
the fact what the court adjudicates it to be, it is 
difficult to see how such a sentence can be otherwise than 
conclusive.’ In 2. v. Grundon,’’ a sentence of expulsion 
from a college was held conclusive in answer to an indict- 
ment for assault. 


903. Sec. 4] of the Indian Evidence Act not only 
enumerates the different sorts of judg- 
ments im rem, but also enacts the 


ror decree declares it to 


akes away from any 


Effect allowed to judg- 
ments in vem, 
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effect is of avery limited character, and much more so 
than that allowed to judgments in rem in England, and 
the difference is especially marked in the case of Admiralty 
decisions which receivea much wider operation in 
England and the United States.” In British India 
even those decisions will be conclusive only of the 
prepuce) right of the things adjudged as prizes. 

r, Bigelow in accordance with his broad notions of the 
operation of the doctrine of res yudicata in his notes in the 
eighth edition of Story’s Conflict of Laws, says that-—** the 
better rule in the case of domestic judgments and « fortiori 
in ‘the case of foreign judgments, appears to be that the 
judgment is conclusive of all facts which become under 
the pleadings or evidence necessary to it, whether pre- 
sented by direct affirmation and denial or by avoidance.” 
‘Indeed courts in one or two cases have gone still further, 
and held foreign judgments in rem conclusive of facts not 


(a) Thus in Bolton v. Gladstone.5? Lord Ellenborough said se Tt may now 
as the settled doetrine of an) English court of law. that all sentences of foreign courts of 
competent jurisdiction to decide questions of prizecare toa be reecived here as conelusive 
evidence in actions upon policies of assurance. upomevery subject immediately and pro- 
perly within the jurisdiction of such foreun courts, and upon which they have professed 
to decide judicidly.§8 "It has been held) that the seutence of a foreign court of admiral- 
ty of competent jurisdietion pronounced in rem is conclusive against the whole world. as 
to the existence of the ground oon whieh the court) professes to deciles ® oo These 
wentenocs, dike judgments ina court of common daw. are always conelusive as te 
their awn existence, and the legal consequences: resulting therefronn?® ane of thase 
consequences being that the tithe of the orginal owner to the property upon whieh 
they operate is completely extinguished or transferred to their soveremn.” As to the 
other judgments én rem there has been a greater coutliet of opimion, Dr Story NLS 
“Ftis not so universally settled that the judgment is conclusive af all the pomnts: which 
are incidentally clisposed of by the judgment, or of the faets or alleganions upom which 
it professes to he founded. Tn thas respect different orudes are adopted hy clifferenn 
States both in Kurope and in America, In England such judgments are held) conclusive 
not only ém ren. but also as toall the points and: facts which they professedly or in- 
cidentally decide, Insome of the American States, the same doctrine prevails. While 
inthe other American States. the judgements are held conchtsive. only ea rem. ane 
may be controverted as toa) the incidental grounds and facts on whieh they profess to 
he foundad'8® Speaking of the American rule, Mr, Black says ov ttos almost univer: 
wally held un this country that the sentence of a foreign court of admiralty, proceeding 
in rem. after acquiring jurisdiction, whereby a vessel or cargo is condemned as lawful 
prize, ix conclusive evidence, not only to change the property in the ea, but also of all 
the facts upon which the condemnation was founded, Thos in as subse yuent action be- 
tween the owners and the underwriters, such oa sentenee is conelusive evidence that the 
yoads so) condemned were enemies’ property Gf that was the ground of condemnation). 
and therefore that there has been a breach of the warranty of neutrality contained in the 
27 Soin asimilar action, the sentence ofa) foreign admiralty court) condemn. 
the inaurel vessel fora breaseh oof blockade. and specifying that as the ground ot 
mnation, is conclusive evidence of the fact oof such breach af bloekade. The same 
rule holds goad in Kngland.” §*% 
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necessary to the decision where it appeared nevertheless 
that a clear and precise issue had been joined and decided 
upon them.” °° This view has, however, not been adopted 
by the courts, who are gradually inclining to the view that 
has been adopted by the Indian Legislature. 


Asto the bankruptcy proceedings, it has been express- 
ly enacted by the Bankruptcy Act, 1883", that an order ot 
discharge under that Act is conclusive of the bankruptcy 
and of the validity of the proceedings. ; 


As to matrimonial proceedings, a decree of the Spiri- 
tual Court declaring a marriage void «ab initio has been 
held to be conclusive in regard to the status of one of the 
issue, a pauper, although an order for the removal of 
others of the issue had been made on the ground of the 
validity of the marriage."' But sentences which do not 
affect the status of the parties do not uperate as judgments 
in rem, thus the dismissal of the wife’s petition for judicial 
separation on the ground of non-proof of acts of adultery 
by husband, and a sentence for jactitation of marriage 
which does not affect status are not judgments in rem. 


Difficult questions have risen most frequently as to 
the effect of a grant of probate or of administration. Asa 
general rule, the grant actually invests the executor or 
administrator with the character which it declares to bel: ng 
to him, and is conclusive against all the world. It cannot 
be shown in any subsequent proceeding that the testator 
was mad or that the will was forged, tor these facts may 
have been alleged in the court, which granted the probate 
or administration, in opposition to the grant. In Arun- 
moyi Dasi v. Mohendra Nath, the grant of letters of admi- 
nistration to a residuary legatee in opposition to the 
deceased’s widow who denied the genuineness as well as the 
construction placed on the will, was held by a Division 
Bench of Calcutta High Court not to bar a subsequent suit 
by her for her share of the estate under the Bengal school 
of Hindu law. Sir Comer Petheram, C. J., and Ghose, J., 
after referring to Sec. 59 ofthe Probate and Administration 
Act, 1881, and Sec. 41 of the Indian Evidence Act, said ° 
“The question here arises, what is the legal character 
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that the Allahabad High Court, in the exercise of 
its probate jurisdiction, declared that the defendants 
were entitled to, or conferred upon them? Did it and 
could it confer upon them any other legal character than 
what the Probate and Adminstration Act expressly lays 
down, viz., the representative title of the grantees as against 
all debtors, &c.. and persons holding property belonging to 
the deceased? No doubt the Allahabad High Court in 
determining the question whether the defendants were 
entitled to letters of administration, as prayed for, had to 
construe the will, and to consider whether upon a proper 
construction of that document, the defendants were 
residuary legatees ; but this was only for the purpose of 
determining the question of representative title as in Sec. 
59 mentioned. The question of the construction of the will 
was but an incidental question which the court had to 
consider in determining whether the defendants were 
entitled to letters of administration in respect of the estate 
of the deceased, It has been held that in a proceeding 
upon an application for probate of a will. the only question 
which the court is called upon to determine is whether 
the will is true or not, and that it is not the province of the 
court to determine any question of title with reference to 
the property covered by the will.ss” 


[t is quite settled in England, that the grant does not 
establish the testator’s domicile, or any other circum- 
stances not required to be proved for the grant. In 
Whicker v. Hume,** Lord Chelmsford said that the probate 
of a will ‘conclusively establishes in all courts, that the 
will was executed according to the law of the country 
where the testator was domiciled.’’ As to the point 
whether the probate was or was not conclusive evidence 
of the domicile, Lord Uranworth however said: ‘* that the 
affirmative of that proposition cannot be a correct exposition 
of the law. A probate is conclusive evidence that the 
instrument proved was testamentary according to the 
law of this country. But it proves nothing else.” Lord 
Wensleydale added that the “ probate of a will in common 
form is conclusive evidence of the title of the execu- 
tors to all personal property of which the testator 
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was capable of disposing.” This 
with approval in Concha v. Concha,* in which the order 

giagting the probate actually stated that the testator 

was at the time of the execution of his will and at the 

time of his death a domiciled Englishman ; and it was con- 
tended before the House of Lords, that the said statement 
was conclusive against all the world. Lord Hershell, with 
whom the other Lords concurred, said, that the mere fact 
that probate of the will was granted is not so conclusive is 
established beyond all possibility of question by a decision 
of your Lordships’ House . . . . But it is said 
although his (the Probate Judge’s) decision would not 
necessarily have determined that question (of the testator's 
domicile) had it been delivered ina different form from 
that which it took, and had the order been in a different 
form, yet it is conclusive because in this particular case the 
learned judge affected to determine that point and his 
determination was recorded in the order, For my part I 
think it would be impossible to hold that a question of 
that sort is conclusively determined because the learned 
judge has expressed his opinion upon a matter of fact 
when that matter of fact was not essential to his decision. 
All that is essential to the decision that the plaintiffs 
were entitled to probate may be taken perhaps to 
be conclusively determined; but | do not see how any- 
thing more than this can be taken to be conclusively 
determined. Certainly it would be very strange if, although 
the finding in the decree as to the testator’s domicile 
could not be appealed from because it was not essential to 
the decision, nevertheless, it conclusively determined the 
fact against all the world, upon which the opinion of no 
tribunal except that of the judge of first instance could be 
taken,” 

The same rule appears to be recognised by and acted 
upon in the American courts. ‘Thus in Miller v. Foster," 
a grant of probate or of an administration was held to 
actually invest the executor or administrator with the 
character which it declared to belong to him, In estab- 
lishing the testamentary character of an instrument offered 
for probate as a will, the decree, however, establishes inter 
omnes its genuineness,” but not the capacity of the testa- 


decision was cited 
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tor to make it.°’ The probate of a will cannot becollater- 
ally avoided on the ground that the will is a forgery, or 
that the testator made a subsequent will and appointed 
another executor, or on any other ground.” In Lawrence v. 
Englesby,"" an applicant for appointment as administrator 
alleging that the respondent claimed to have been admi. 
nistrator of the same estate, but that he had not been 
legally appointed, and was not entitled to the position, and 
that he was an improper person forit, thedefendant replied 
that he had been appointed by a court of probate, at the 
request of certain heirs and next-of-kin of the intestate, 
aud that the order of his appointment had not been 
appealed against; and the Supreme Court held that the 
plaintiff was concluded by the appointment, and that 
it could not, in a collateral way, review the correctness or 
propriety of a decree of a Court of probate acting within 
its jurisdiction. ‘‘ Whether the defendant,” says Dr. Bige- 
low, ‘* was a proper person to be appointed administrator 
and whether a request by only a part of the next-of-kin 
was sufficient to warrant a grant of letters, were questions 
properly arising before the court; and if the petitioner 
felt aggrieved, he should have appealed.’’”' 

204. The first essential of the validity of judgments in 
rem, as of all judgments, is that they 
should have been pronounced by a court 
of competent Jurisdiction. In the case 
of judgments relating to things, the presence of the things 
within the limits of the court’s jurisdiction is generally con- 
sidered necessary to give jurisdiction. If a decision on the 
status of a thing be pronounced, when the court has not the 
thing in possessivn, such a sentence will manifestly bea nullity ; 
but constructive possession is sufficient to give Jurisdiction. 
Mr. Herman sivs: “In order to render a judgment, seutence, 
or decree (2 ren, the right arises from an actual or constructive 
possession of the res, acquired or held in such a way asto make 
it a fit subject tor adjudication, and when this has been once 


Jurisdiction in proceed- 
ings «a rem, 
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acquired by a duly authorized tribunal, no other is allowed to 
interfere with the tribunal which first obtains jurisdiction, until 
the first tribunal has fully adjudicated all matters connected 
therewith,’”” In Gay, Hardie, & Co. v. Brierfield C. gl. 
Co.,’* Coleman, J., said: ** The principle is uviversally acknow- 
ledged, that when two courts have concurrent jurisdiction, that 
which first takes coguizauce of the case, has the right to retain 
it, to the exclusion of the other; that if a trust estate is being 
administered by a court of competent jurisdiction, or where 
‘property is in gremio legis, of a court of rightful jurisdiction, 
no other court cau interfere, aud wrest from it the possession 
and jurisdiction first obtained. As was said in Peck vy. 
Jenness,’' ‘Where the jurisdiction of a court, and the right of 
a plaintiff tu prosecute his suit in it, has once attached, that 
right cannot be arrested or taken away by proceedings in any 
other court.” . . 3. .« The rule here declared has been 
adopted and followed invariably by all subsequent decisions. 
Many of them, however, have given it a very broad and ex- 
tensive significance, while others have limited its meaning, 
and consequently the application of the principle has not in 
all respects been uniform, lu the case of Vaughan vy. Nor- 
thup,’° it was held, that an administrator appointed in one 
State must account for the assets received by him according to 
the law of his appointment, and could not be sued in the 
court of another State for the assets received and held by him in 
his official capacity. Wealhams v. Benedict,’” was a case where 
anestate had heen declared insolvent, and thé assets were being 
administered in the State Courts for the benefit ofall the creditors. 
It was held, that the property was in gremto legts, and not 
subject tu levy by the United States Marshal at the suit of a 
creditor suing in the Federal Courts. In the case of Peale v. 
Phipps,”” commissioners had been appointed to settle up and 
distributé the assets of an insolvent bank, and it was held that 
no other court had jurisdiction to interfere at the suit of creditors, 
and apply the assets to the payment of their claims; that it was 
the duty of all creditors to apply to the State Court which had 
taken jurisdiction of the settlement and distribution of the assets, 
The principles declared in this decision are re-affirmed in Barton 
v. Barbour.”* In the case of Zaylor v. Carryl,” a writ of at- 
tachment issued by a State Court had been levied upon 4 vessel, 
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and the vessel replevied. Suit was afterwards begun in a Court 
of Admiralty to enforce s-‘amen’s wages, and the writ placed 
in the hands of a Marshal. It was held that the State Court 
having possession first, the possegsion could not be interfered 
with by the Admiralty Court, citing Hagan v. Lucas; 80 In 
this case there was a dissenting opinion by ‘Taney, C. J.» who 
recognized the yeneral principle, but held that because of the 
equities of the claimants (the lien of seamen’s wages), 
of which alone the Admiralty Court had jurisdiction, 
the jurisdiction of the Admiralty Court did not violate 
the rule. The rule declared by Tauey, C. J., seems to 
be the law in this State, in which it has been declar- 
ed tiat although the Probate and Chancery Courts may 
have concurrent jurisdiction, yet if there are peculiar equities of 
which the Probate Court cannot take jurisdiction, then the 
Chancery Court may proceed, without a violation of the rule.® 
The case of #reeman v. Howe,” after re-athrming the 
principle in Peck v. Jenness; declated that property in the 
hands of the United States Marshal, seized by him upon a 
writ from the Circuit Court of the United States, could not be 
replevied or interfered with by a writ from a State Court, aud 
farther held that the principle did not depend upon the rights 
of the parties involved, and that it applied to persans 
who were not parties to the original or first suit. 2... . 
The Chancery Court of Louisville, Kentucky, by a decree 
directed its Marshal to deliver the church (the matter of cone 
troversy) to Watson and others. While this suit was pending, 
and the church was in the possession of the Marshal of the 
Chancery Court, Jones aud others filed a bill in the United 
States Court to get possession of the church, and to enjoin - the 
Marshal from delivering the church to Watson, and to enjoin 
Watson from taking possession of the church. In Watson v. 
Jones,” Miller, J., said: ‘The decisions of this court in the 
cases of Zaylur v. Curryl,”’ Freeman vy. Howe,” and Buck 
v. Colbath,”” are couclusive that the Marshal of the Chancery 
Court cannot be displaced as to the actual possession of the 
property, because that might lead to a personal conflict be- 
tween the officers of the courts for the possession ; and the 
cases of Diggs v. Wolcott,"’ aud Peck v. Jenness, are conclusive 
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conceded. The real question before the court for decision, and 
which was decided, was, whether the State Court or the Federal 
Court first had jurisdiction; and it was held that by the filing 
of the petition, and the proceeding in the State Court for the 
foreclosure of the mortgage, that court was the first to assume 
and exercise Jurisdiction ; and the court further held that the 
decree ascertaining and fixing the amount of the indebtedness 
of the mortgagor to the mortgagee was conclusive and binding 
upon other creditors of the mortgagor, so far as it fixed 
a liability of the mortgagor and its amount to the mortgagee. 
The Holladay case,® was a bill in equity in the Federal Court 
by Hickox against Holladay to set aside a fraudulent convey- 
ance made by Ben Holladay to his brother Joseph Holladay. 
After disposing of other questions which arose in the case, the 
opinion proceeds as follows: ‘The answer of Holladay als« 
contains an allegation in bar of this suit, to the effect that ou 
November 7th, 1883, and prior to the commencement theres, 
the Circuit Court of the State for the county of Multnomah, 
in a suit then pending therein between Ben Holladay and 
Joseph Holladay, appointed u receiver of all the property men- 
tioned in the bill herein, who is now in possession of the same 
as such receiver, which suit is still pending in sid court. In 
support of this defence, counsel submit the proposition that 
while the property is in the hands of a receiver appointed by a 
court, no other court can acquire or take Jurisdiction of a suit 
concerning such property, and cites a number of authorities in 
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support thereof; but the proposition is altogether too broad, 
and is unsupported by the authorities cited. The receiver has 
no right in the property, but only the possession thereof. So 
long as that is not disturbed or questioned, parties may litigate 
in the same court or elsewlicre questions concerning the ultimate 
right and title to the property ; and, therefore, notwithstanding 
the case of Holladay, and the possession of the receiver therein, 
this court may take jurisdiction of a suit to set aside or postpone 
an alleged fraudulent conveyance of any of this property by 
Ben Holladay which hinders or delays the plaintiff in the en- 
forcement of his judgment against said Holladay. In Buck 
v. Colbath,™ this question is examined by Mr. Justice Miller, 
and the conclusion reached that the rule among courts of con- 
current jurisdiction, that the one which first obtains jurisdiction 
of a case has the exclusive right to decide every question arising 
therein, is subject tolimitations, See also Andrews v. Smith! 
In the case of Ball v. Tompkins, after stating the general 
principle, that ‘this court cannot invade the possession of the 
subject-matter of controversy already taken by the State 
Court having concurrent authority, and in the exercise thereof; 
for the rule is here as elsewhere, that the court which first 
acquired possession of the subject will retain it, and the power 
to dispose of it by its own adjudication, citing Williams v. 
Benedict,> Freeman v. Howe,* Yonley v. Lavender,®” pro- 
ceeds as follows: ‘ And this brings us to the pivotal question 
in the present inquiry: What is the nature and character of 
the possession of the State or Federal Coart which excludes the 
exercise of authority over the subject or thing by the other ? 
From the authorities on this subject (which in the Circuit Courts 
are not altogether harmonious), and from the reasons for the 
rule, 1 apprehend it to be, substantially, that the possession 
contemplated as sufficient to make it exclusive is that which 
the court by its process, or some equivalent mode, has, either 
for the direct purpose of the proceeding, or for some other 
purpose ancillary to the main object, drawn into its dominion and 
custody something. hut thing may be corporeal or incorpo- 
real, a substance, or a mere right. ‘Lhese may be the subject. 
matter of jurisdiction in a pending cause, which often 
proceeds from the beginning to the judgment without 
the court’s having taken actual dominion «f any thing; 
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but there is no exclusive jurisdiction over such a matter, 
The result may be a judgment which will establish 
a right, but the court has not had any possession. The 
pendency of a controversy in a suit in a State or federal Court 
is no bar to a euit in the other court involving the same 
controversy”: and each will proceed in its own course to i 
judgment establishing the right. The control which each 
court has over its own processes has always been found adequate 
to prevent mischief from diverse judgments in the several 
jurisdictions ; but, in proceeding on its way, whenever either 
court finds that the other has already taken actual dominion 
over some subject, it will let the thing alone, so long as that 
dominion is retained, and proceed, if there be enough 
material besides to support. the exercise of its jurisdiction, and 
the pursuit may reach fruit. If not, it will stop, . oo. 2. 
No court can interfere with the custody of property 
held by another court through a receiver, but may establish 
by its judgment a debt against the receivership, which 
must be recognized, even by the court appointing the receiver, 
and is not open to revision by it, if the court rendering the deci- 
sion had jurisdiction of the subject-matter and the parties. The 
manner in which it shall be paid, and the adjustment of the 
equities between all persons having claims on the property and 
effects in the hands of a receiver, must be under the control of 
the court having custody through its receiver; but this does not 
affect the jurisdiction of other courts conclusively to establish 
by judgment the existence and extent ofaclaiim”; . . . 
Courts accord to suitors and litigants all necessary latitude ; and 
they are not restricted to any one forum for the adjudication of 
any question or right, provided only that such adjudications are 
not. upon questions pending in another concurrent court which 
had prior jurisdiction, and provided that its writs or process 
shall not hinder the performance of any lawful mandate of such 
cuncurrent court, or interfere with or disturb. the possession of 
any subject-matter then in gremio legis. Possibly plaintiffs might 
sue the Brierfield Coal and Iron Company ina court of law, and 
recover judgment, and have execution as in the case of the steam- 
boat Daniel Katne,” or file a bill on the judgment as in the 
Holladay case, or, when necessary to fix and establish a lien, 
they may proceed for this purpose as in the case of Hetdratter 
v. Elizabeth Oil Cloth Co.,7* and in neither instance trans- 
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gress the domain of the United States court. Any attempt to 
enfurce the judgment or lien thus established, by interfering 
with the possession or subject-matter under the control of the 
concurrent court, would be nugatory.’’ Stone, C.J., expressed 
concurrence with that opinion and said: ‘“‘ When one cuurt has 
acquired and ix in jurisdiction over asubject-matter inter partes, 
no other court of simply concurrent power can take Jurisdiction 
of that same subject-matter hetween the same parties; and the 
rule is much more inflexible when, under some color or process 
of its own, the court first acquiring jurisdiction has obtained 
possession of the ves which is the subject of the suit. When 
this is the case, the thing is in the custody of the court, and 
until disposed of by final judgment or decree, that possession 
cannot be interfered with by any court of concurrent jurisdiction, 
whether its powers be invoked by a party to the first suit 
or by a stranger to the litigation.” He then expressed his full 
concurrence with the statements of Justice Coleman as to the 
extent of the rule, and proceeded thus: °* The reason of the 
rule exists in the prevention of collisions between courts of 
concurrent jurisdictiun. Neither the reason nor the rule finds 
any field of operation, wheu the proceedings in one jurisdiction 
do not in any mmanner interfere with those in the other... .. 
Under the suit by the trustee in the United States Court, all 
the property of the Brierfield Coal and Iron Company was 
placed in the hands of a trustee or receiver, to be administered 
for the purposes specified in the mortgage, and the further 
uss urance. Until that court finishes the litigation there peud- 
ing. and relinquishes the possession of the property, no other 
court can disturl that possession, or interfere with the un- 
transmeled adjudication of the issues raised in that suit; 
and tie decision or decree rendered, or to be rendered in 
that suit, will bind all the parties to it and their privies, 
unless itis reversed by a cvuurt having authority to revise 
its judgment.'" In other words, while the proceedings of 
the court are v% fiert, and the curporation’s effects are in the 
hands of that court's trustee or receiver, no other court 
of concurrent jurisdiction, and no suitor in such court, 
can disturb or interfere with such possession, or with that 
eourt’s untrammeled adjudication of the questions before it. 
The rule has po greater extent than this: "'' The learned 


Editors of the American State Reports say:* * Where two 
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courts possess equal and concurrent jurisdiction of a matter 
that court in which jurisdiction first attaches will retain slic 
case for final disposition :3 This rule was applied in regard 
to Federal and State Courts in Hines v. Rawson,* Sharon v. 
Sharon.’ When once the State courts have acquired juris- 
diction of a question, the Federal judiciary has no contral 
over it until the State has finally exhausted its judicial power 
by a final decision iv its highest tribunal:* on the other 
hand, a State court has no jurisdiction of an action to forecluse 
a mortgage where the premises were, at the commencement of 
the action, ia the hands ofa receiver appointed by a federal 
court having jurisdiction tv make such appointment.” 7 


Mr, Herman says that jurisdiction may depend upon the state 
of the res on which the decree was intended to operate, if, for 
instance, a prize court should be induced to condemn as prize of 
war a vessel which was never captured. such a condemnation as 
that would certainly not transfer any property; so, if the prize 
courts should lose possession as by recapture, voluntary dis- 
charge or escape, the prize courts of the captor would thereby 
lose jurisdiction.” ® The correctness of the last proposition has 
often been denied. In The Rto Grande,’ the United States 
Supreme Court said: ‘We do not understand the law to be 
that an actual and continuous possession of the ves is required 
to sustain the jurisdiction of the court. When the vessel was 
seized by order of the court, and brought within its control, 
the jurisdiction was complete. A subsequent improper removal 
cannot defeat such jurisdiction. ° 

The court of the sovereign of the captuoris the only com- 
petent tribunal to decide on the validity of captures. Prize 
courts cannot adjudicate on a prize lying iu a foreign port or 
out of the jurisdiction of the captor or his ally. And if they 
proceed to pass upyn such a question when the subject-matter 
of their sentence is within the territory of a neutral power, 
such sentence is void, transfers no rights, and may be dis- 
regarded by the Common law courts.’” Mr. Justice Story in 
Bradstreet v. Insurance Co.,'' said: ‘‘ It does not strike me 
that any sound distinction can be made between «a sentence 
pronounced in rem by a court of Admirality and Prize, and a 
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like sentence pronounced by a municipal court upon a seizure 
or other proceeding in rem. In each case, the sentence is con- 
clusive as to the title and property, and it seems to me that 
it must be equally conclusive as to the facts on which the 
sentence professes to be founded. This, I think, is the settled 
doctrine in England, and in the courte of the United States. 
It is a just result from the whole reasoning in Rose v. Himely;" 
The Mary,® and Gelston v. Hoyt.* Such is the general 
rule. . . - In respect to the jurisdiction of courts of prize 
acting in rem, as they are courts sitting under the law of 
nations, the courts of other nations are competent of themselves 
to inquire into and ascertain whether there has been any 
excess of jurisdiction, or not, without any resort to the laws of 
the particular country where the tribunal is established. But 
in respect to municipal courts acting tn rem, but deriving their 
authority solely from the territorial laws of the sovereign, they 
are, and must, from the nature of the case, be presumed to be 
the best judges of the nature and extent of their own juris- 
diction, and of its just and legitimate exercise. Their judg- 
ment, therefore, affirming that jurisdiction, must ordinarily be 
conclusive upon all foreign tribunals, subject, however, to this 
reserve, that the res is either within the territory, oF is posi- 
tively or constructively in the possession of the sovereign, oF 
his officers, so that the jurisdiction can, according to the law 
of uations, rightfully attach in such tribunals. I say, ordi- 
narily conclusive, because no foreign court can be permitted 
to sit as a court of errors to revise the decisions of municipal 
courts in the exercise of the jurisdiction conferred on them by the 
municipal laws. That would be to assume the final interpreta- 
tion of those laws. But this doctrine again must be under- 
stood with its proper limitations that the tribunal is recognized 
by the suvereign of the country as competent to act in the 
premises, which competency may be conclusively established 
from the express recogvition of the sovereign, of his silent 
acquiescence in its decrees.” 

On a sumewhat similar principle, courts of probate have 
no authority to order thesale of property situate in another 
State, and the order of sale will be void, even if giyen with 
regard to personal property that was in another State's at the 
time of the testator’s death, and brought subsequently within 
the jurisdiction of the court passing the order.16 A grant of 
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administration made in England to the estate of a person who 
had resided and died there does not extend even to his property 
in the colonies,'? though if the intestate should have been 
domiciled in England, the court in the colonies might be 
bound to make a grant to the same person.!? It is expressly 
daid down in William’s well known work on Executors that it 
must not be understood, that where a testator dies domiciled 
in England, leaving assets abroad, the grant of probate can 
extend to them.’® In thiscountry, however, it is enacted in the 
Indian Succession Act, 1865, that, ‘ where the deceased has left 
property in British India, letters of administration must be 
granted according tu the rules (contained in the said Act), 
although he may have been a domiciled inhabitant of a country 
in which the law relating to testate and intestate succession 
differs from the law of British India.” 2° In America, probate 
courts are limited in their Jurisdiction to the cases in which the 
deceased at the time of his death had an abode in the country 
where the courts are situate, and letters testamentary or of 
administration granted in any other country are held to be 
void.?! 

In England, in Enohin v. Wylie,?? Lord Westbury said,“ 1 
hold it to be now put beyond all possibility of question, that the 
administration of the personal estates of the deceased belongs to 
the court of the country where the deceased was domiciled at his 
death. All questions of testacy and intestacy belong to the 
judge of the domicile. It is the right and duty of that judge 
to constitute the personal representative of the deceased. ‘l'o 
determine who are the next-of-kin or heirs of the peraunal 
estate of the testator is the prerogative of the Judge of the 
domicile. In short, the court of the domicil is the forum con- 
cursus to which the legatees under the will of a testator, or the 
parties entitled to the distribution of the estate of an intestate, 
are required to resort.” This view was dissented from, how. 
ever, especially by Lord Selborne who in Bwtng v. Orr Ewing,* 
said :* It has always appeared to me to be clear that thedomicil 
ofa deceased testator or intestate cannot in principle furnish any 
governing or necessary rule except for the purpose of determin- 
ing the succession to movable estate. The succession being 
once ascertained, the rights resulting therefrom belong to, and 
follow, the person of the living successor, and not the dead 
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predecessor. It has never heen held that the forum, in which 
such rights may be vindicated, depends on the domicil (as 
distinguished from the place of residence for the time being, 
which igs sometimes inaccurately so denominated) either of 
the plaintiff or defendant, in any action or suit; and if the 
domicil of the living man, whose rights and liabilities are in 
question, is for that purpose immaterial, [ ain unable to un- 
derstand how the place in which those rights are to be pro- 
tected or those liabilities enforced, can necessarily depend 
on the domicil of the deceased.” After referring to the 
above cases, Stirling, J., in Trafford v. Blanc,** said: ‘The 
rule w be extracted from these cases appears to be this, that 
although the parties claiming to be entitled to the estate of a 
deceased person may not be bound tu regurt to the tribunals of 
the country in which the deceased was domiciled, and although 
the courts of this country may be called upon to administer 
the estate of a deceased person domiciled abroad, and in such 
case may be bound to ascertain as best they can who, accord- 
ing to the law of the dumicil, are entitled to that estate; yet 
where the title has been adjudicated upon by the courts of the 
domicil, such adjudication is binding upon and must be 
fullowed by the courts of this country.” 


A finding as to the deceased's residence, like that in 
regard to all jurisdictional facts is conclusive, however, and 
where a probate court hus, upon a petition asserting the essen- 
tial jurisdictional facts, and after due notice to the parties 
interested, grauted letters testamentary or of administration, 
the proceedings cannot he avoided collaterally, by proving 
that the deceased did uvt die within the jurisdiction of the 
court.** Mr. Freeman says: ‘‘ Any other rule would lead to 
the most embarrassing results. The residence of a deceased 

reon can be determined unly by heariug parol evidence. 
Different judges may reach opposite conclusion’ from the same 
evidence. ‘Ihe parties in interest may at separate times pro- 
duce different evidence on the same issue. If, after a court 
hed heard and decided the issue concerning the residence of 
the deceased, the question remained unsettled to such an 
extent that it could be relitigated for the purpose of avoid- 
ing all the proceedings of the court, no person would have the 
temerity tu deal with executors or administrators.” % 
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So also if an enactment relating to the settlement ard 
distribution of the estates of deceased persous does not contain 
any provision concerning the estates of those who died prior to 
it, there will be no jurisdiction to administer the estute of any 
such person, and the proceedings taken will be void for want of 
it.*” This was the case with the Indian Succession Act 1865, but 
the Probate and Administration Act oxpressly enacted that 
the executor or administrator of a person, dying before its 
coming into force, would be his legal representative for all 
purposes; and a probate granted before the Hindu Wills 
Act came into force has been held to be valid, even though 
the executor to whom the grant was made, could in such a case 
have the powers of a manager only.*" 


Courts of probate have no power to grant probate or letters 
of administration in respect of the estate of a living person, ~” 
and if a grant is made under a mistake of fact upon the 
supposition that he is dead, that as well as the proceedings 
taken in connection with it will be void for want of jurisdic- 
tion, and can have no effect.” Grants of letters of administra- 
tion are sometimes judged to be void, unless the deceased did 
in fact die intestate.”’ The more recent view, however, appears 
to be that a grant of administration, made by a court having 
jurisdiction of the subject matter, and of the particular case, is 
valid, while unrevoked.*” But one who deals with an executor 
is not protected, if he had notice of the existence of a later will 
than the one admitted to the probate.” There are other 
limitations also of Probate Courts, Thus, if «a Probate Court 
appoints an executor or administrator, it cannot, while he 
continues in office, appoint another. [ts jurisdiction being 
exhausted, its further grant of letters is void.*' Neither can 
it appoint an administrator alter an estate has been fully 
administered upon and distributed to the heirs.” 


205. The greatest conflict in regard to the jurisdiction 
in proceedings i rem is in regard to the 
cases for dissolution of marriage or divorce. 
In India, the Indian Divorce Act, 1869, 
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Act “shall authorize any court to make decrees of dissolu- 
tion of marriage, except (a) where the marriage shall have 
heen solemnized in India; or (b) where the adultery, rape or 
unnatural crime complained of shall have been committed in 
India; or (c) where the husband has, since the solemnization of the 
marriage, exchanged his profession of Christianity for the pro- 
fession of some other form of religion; or to make decrees 
of nullity of marriage, except in cases where the marriage has been 
solemnized in India.” In America, it appears to be generally 
settled that the domicile of marriage 1s uot material in regard 
to the question of jurisdiction in such proceedings, and that 
the courts of the country where the marriage was celebrated or 
where the parties dwelt at the time of the marriage, or where 
the fact giving a right to the dissolution or divorce occurred, 
have no particular jurisdiction in such cases. The courts appear 
also to be agreed that the bond fide residence of the parties within 
the jurisdiction of any court is sufhcient to give jurisdiction in 
such cases to that court. Mr. Herman speaking of the rule 
of the American Courts, says: ‘Jurisdiction in matters of 
divorce depends in general upon the domicile or residence of 
the parties to a marriage at the time of the commencement 
of the proceedings for divorce. A court of any country 
having jurisdiction, where the parties are then domiciled, 
has jurisdiction to dissolve their) marriage which is valid. 
Such jurisdiction of the court in respect. to such parties is not 
affected by the residence, allegiance, or domicile, at the 
time of marriage, place of marriage, or place where the 
offence in respect of which divorcee is sought was committed.” 

The English courts did not long recognize a decree of a 
divorce of a foreign court as a dissolution of a marriage celebra- 
ted in England between English -ubjects.”’” In Deck v. Deck,** 
Sir C. Cresswell said that the husband “ could not shake ofl 
his allegiance to the law of England by a change of domicile, 
und the same view was expressed 'n Bond v. Bond.” Reference 
was often made to the British tenet of perpetual allegiance as 
the root of the English doctrine of the indissolubility of the 
marriage contract.” In Shaw y. Gould,” Lord Westbury trea- 
ted that as an unfounded notion, obserVing that the political 
maxim of nemo potest exuere patriam, which preserves the duty 
of allegiance, notwithstanding the change of domicile, has no- 
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thing to do with the personal relations and rights of 
subjects under wivil contracts. Thedecree of divorce, in that case 
was pronounced by a Scotch court on the application of a husband 
who had been hired by the wife’s friends to go to Scotland aud 
reside there fur ferty days, in order to obtain a divorce from 
the courts there, and Lord Westbury said: ‘If the court of a 
foreign country permits the subjects of a bordering nation to 
resort to it fur the purpose only of getting rid of the personal 
status and ubligations of Imsband and wile, which release they 
cannot obtain in the courts of their own country, it is plain 
that such foreign court is in reality, by ita tribunals, usur- 
ping the rights and functions of sovereignty over the subjects 
of another country, who still retain, und, as soon as the pur- 
pose is answered, intend to return to their native country and 
resume their original position. . . . When they return to 
the country of their domicile, bringing back with them a foreign 
judgment so obtained, the tribuuals of the domicile are entitled, 
or even bound, to reject such judgment, as having no extra- 
territorial force or validity. They are entitled to reject it, if 
pronounced by a tribunal not having competent jurisdiction ; 
and thev are bound to reject it, if it be an invasion of their 
own laws and policy.” The correctness of this view has 
never been denied, and had been maintained in a number of 
cases before;" but the English courts go much further, and 
Judges have often considered that to make jurisdiction depend 
on dowicil is against general principles, and would make the 
dissolution of the marriage depend upon the mere will of the 
husband, and that in such a case ifa decree of nullity were 
asked by the wife, her domicil would depend upon the very 
matter in controversy.” The grounds on which the non- 
recognition of such judgments in England was based, have 
long siace been considerably shaken,” and the recoguition is 
nut refused now, if both the parties were at the time of 
the decree bond fide domiciled in the country where that 
court had jurisdiction.” In Shaw v. Gould, cited above, Lord 
Westbury himself said: ‘‘ The position that the tribunal of a 
foreign country having jurisdiction to dissolve the marriages of 
its own subjects, is competent to pronounce a similar decree be- 
tween English subjects who were married in England, but who 
before and at the time of the suit are permanently domiciled 
within the jurisdiction of such foreign tribunal, such decree 
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being made in a bond fide suit without collusion or concert, 
is a position consistent with all the English decisions, 
although it may not be consistent with the resolution commonly 
cited us the resolution of the Judges in Zolly’s case.” [n Wilson 
». Wileou,“ Lord Penzance said: ‘+ It is not disputed that if the 
petitioner was domiciled in England at the time the suit was 
commenced, this court has jurisdiction ... It is the strong 
inclination of my own opinion that the only fair and satisfactory 
rule to adopt on this matter of jurisdiction is to insist upon the 
parties in all cases referring their matrimonial differences to 
the courts of the country in which they are domiciled.” 

The English courtsdo not admit, however, that the domicile 
of the wife alone, even when she can adopta separate domicile 
within the territory is sufficient. to give jurisdiction.” Thus in the 
recent case of Green v. Green," Gorell Barnes, J., said: ** I have 
looked into the cases to which I have been referred from the time 
of Lolley’s case down to Tollemache v. Tollemache” and Harvey 
Vv. Farnie,*® and | tind that there is not one in’ which it has ever 
been decided that a man can be divorced from his wife by the laws 
of a country in which he has never been resident or domiciled. 
The petitioner here has always been a domiciled Englishman, 
and his wife, though an American by domicil of vrigin, upon 
her marriage with the petitioner became a domiciled English- 
woman, It appears to me that she left him of her own accord, 
and without any cause whatever. [no my opimon the American 
decree was unjustly obtained against the petitioner, who never 
submitted himself to the jurisdiction of the American Coart, 
and it was obtained on grounds which would not have entitled 
the parties to a decree in this court. ‘There is no case precisely 
in point; but on the principle laid down in Shaw v. Attorney 
(yeneral, it is clear that though the decree of divorce may be 
treated as valid in America, this court cannot recoguize it as 
putting an end toa marriage whici: is binding in this country— 
the petitioner being domiciled in England.” 

Nor do the English Courts consider any residence 
not amounting to domicile sufficient to coufer such jurisdic- 
tion on a court. In Shaw v. Gould, Lord Colonsay 
observed that if the parties go to Scotland bona fide 
and not merely for the purpose of obtaining a divorce 
there, ‘‘and being resident there for wu considerable 
time, though net so as to change the domicile for all 
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purposes, and then suppose that the wife commits adultery in 
Scotland and that the husband discovers it, and immediately 
raises an action of divorce in the court in Scotland where the 
witnesses reside, and where his own duties detain him and that 
he proves his case and obtains a decree, which decree is une 
questionably good in Scotland, and would, I believe, be recoy- 
nized in most other countries, I am slow to think that it would 
be ignored in England because it had not been pronounced by 
the court of divorce here.” In Wélson v. Wilson, Lord Pen- 
zance said: ‘* Whether any residence in this country short of 
domicile, using that word in its ordinary sense, will give the 
court jurisdiction over parties whose domicile is elsewhere, is a 
question upon which the authorities are not consistent.” 


In Scotland, however, it is the constant practice of the 
courts to decree divorce @ vinculy for proved adultery in all 
cases in which the parties were at the date of the proceedings 
properly subject to their jurisdiction, applying the lea fort, 
no matter in what country the marriage may have been con- 
tracted. In Shaw v. Guuld, Lord Westbury said: ‘It 
must be admitted that there has been a series of decisions in 
the Scotch Courts to the efect that a permanent domicile of 
parties is not necessary to found a jurisdiction in the Scotch 
tribunals to pronounce a decree of divorce @ vinculo between 
parties who have been married in England, or any other foreign 
country ; and that if the defendant in any such suit has been 
resident for forty days in Scotland, it 1s sufficient to subject 
him to the jurisdiction of a Scotch tribunal ina suit for 
divorce. It would, however, seem to be the law of Scotland 
that if divorce be sought on the ground of adultery, the 
adultery must have been committed in Scotland. The whole 
reasoning of the Judges in the Scotch cases is founded upon 
the right of the Scotch Courts, to redress any wrong committed 
by either of the spouses if the act be done within the territory 
of Scotland. And that if divorce be sought on the ground 
of a personal wrong committed within the jurisdiction of a 
Scotch Court, it is the right of the party who suffers the 
wrong to have that remedy which the law of the country 
affords. Such reasoning, however, although it may be good 
for maintaining the validity of the Scotch divorce in Scotland, 
cannot be required tu be accepted by the tribunals of another 
country.” 
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The American Courts, on the other hand, usually consider 
the residence of the applicant alone at any place sufficient to 
give jurisdiction to the courte of that place. It is generally 
held there, “that as a proceeding iu divorce is intended to 
affect the status of the parties, and is therefore essentially in 
rem, the judgment pronounced, whether in a foreign country 
or in a sister state, by a court having lawful jurisdiction of the 
cause, and in the absence of fraud, is valid and binding every- 
where and in all subsequent controversies, provided the 
applicant was band fide domiciled within the territorial jurisdic- 
tion of the court, although the other party, being a uon- 
resident, was notified only by advertisement or some other 
species of constructive service.’ * In fact it is considered 
to be a well-settled rule, that ‘*the actual bond fide 
residence of either husband or wife within a State will 
vive to that State authority to determine the status of 
such party, and to pass upon any question affecting 
his or her continuance in the marriage relation, irrespec- 
tive of the locality of the marriage or of any alleged offence; 
and that any such court in that State as the legislature may 
have authorized to take cognizance of the subject may law- 
fully pass upon such questions and annul the marriage for 
any cause allowed by the lucal law. But ifa party goes to a 
jurisdiction other than that of his domicile for the purpose of 
procuring a Givorce, and has residence there for that purpose 
only, such residence is not bond fide, and does not confer upon 
the courts of that state or country jurisdiction over the mar- 
rlage relation, and auy decree they may assume to make would 
be vuid as to the other party.""5° The limitation of bond fide 
residence has been recently recognized in St. Sure v. Linds- 
felt,*’ in which case the wife had returned to Sweden a few 
months before she filed her petition of divorce there, but she 
went back to Wisconsin and continued to live with the husband 
for five years until he went to the war, which was about u 
year prior to the rendition of the judgment of divorce by the 
Courtin Sweden. The Supreme Court of Wisconsion held that 
judgment to be void, and Oassuday, J., in delivering the judgment 
of the Court said: ** Undoubtedly every country has the power 
to absolutely fix, regulate and control the marriage status of 
each and all of its own citizens, but no country or state has 


@ Pennoyer c. Neff, 96 1. 8, 714. $0 Hurlen c. Shannon. 115 
a ae Alden, 8 Me. 10. 55 _ ®. Hare. 10 Tex etry sas 
u @. ‘ St. 
Raab ¢. 2; Am, Rep, 199, m. Bt. Rep, 40, 


The ground upon which the validity of such decrees 
is muintained, is, that marriage being « relation involving 
the social status of the parties to it, the State of which the 
complaining party is a bond file resident, has the right to 
determine his matrimonial status; and, in view of the new 
relations that may be formed in consequence of the dissvlu- 
tion of the marriage in the State where the decree is 
pronounced, public policy requires the recognition of the 
validity of such decrees in other States. Thus, a divorce 
decreed in a foreign State, according to the laws thereof, 
when a husbaud removes to that State and acquires a domicile 
there, without intending to commence proceedings for a 
divorce against a wife who is living apart from him without 
justifiable cause, but afterwards commences such proceedings, 
after leaving a summons at tlie last and usual place of abode 
of the wife, and giving notice of the pendency of proceed- 
ings in the state of her domicile, by publication in the 
papers of that State, obtains a decree, auch decree is valid 
and effectual Mr. Herman says—‘* There can be no 
question but that a divorce granted by a court of a foreign 
state, where tlie parties to a suit are domiciled in different 
jurisdictions, and the plaintiff does not know, and cannot 
by diligent inquiry ascertain, the abode of the defendant, 
and cannot, therefore, give actual notice of his suit, would, 
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under such cirenmstances, be valid in every other state.5* 
A decree of divorce valid and effectual by the laws of 
the State in which it was obtained is valid and effectual 
in all other states, and a sentence of divorce obtained 
hond fide and without fraud, pronounced between parties 
actually domiciled in the country, whether natives or 
foreigners, by a competent tribunal having jurisdiction 
over the case, is valid if valid in the State where it is 
rendered, and is a complete dissolution of the marriage 
in whatever country it may have been originally celebra- 
ted.55” 56 But even the United States, the Supreme Court of 
Wisconsin in Covk v. Cook,*’ said: ‘‘ Although marriage is a 
status, and every State has the right to fix, reeulate and control 
the same, ue to every person within its jurisdiction, even though 
one of the parties may at the time actually reside in another 
State, vet a judgment of divorce granted in another State, 
under statutes making jurisdiction dependent entirely upon 
the residence there of the party applying for a divorce, 
at the suit of a husband against a wife, who resided in 
this State, and who was not personally served with notice 
and did not appear in the action, but was ignorant of its 
pendency until after the judgment was rendered, is not 
a bar to a subsequent suit by such wife in this State for 
a divoree, alimony, allowance and a_ division of the pro- 
perty of such husband situated within this State, especially 
where such foreign judgment was based upon an alleged 
cause of action which was false in fact.” The rule was 
stated still more broadly in Doughty v. Doughty,** in 
which it was said: ‘*A judgment of a court of one Stute 
granting a divorce to a husband, whose wife is domiciled 
in another State, will not be entitled to recognition by 
the courts of the latter State, if the husband could have 
given to the wife actual notice of the suit for divorce, but 
refused or neglected to du so. And, where the evidence on 
which such a judgment purports to be founded appears to 
be fabricated, a court of equity of another state may grant 
relief to her wife against it as void. The right to have a 
fair opportunity (such as the defendant can make effectual 
to his protection) to make defence against any charge is secured 
by a rule of general law, resting upon a principle of natural 
justice.” 
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‘Tule even as thus modified is not accepted in the 
New York State, where the law appears to be the same 
as in England. Thus in People v. Baker,’ the New York 
Supreme Court held that, «A divorce granted in another State, 
against a citizen of this State, domiciled aud actually abiding 
here throughout the pendency of the proceedings there, without 
appearance or actual notice, is of no effect in this State.” 
Similarly in Jones v. Jones,” Andrews, J., in delivering the 
judgment of the New York Supreme Court, said: “The con- 
tract of marriage cannot be annulled by judicial sanction uny 
more than any other contract /néer partes, without juris- 
diction of the person of the defendant. The marriage 
relation is nut a res within the State of the party invoking 
the jurisdiction of a court to dissolve it, so as to authorize the 
court to bind the absent party, a citizen of another 
jurisdiction, by substituted service or actual notice of the 
proceeding given without the jurisdiction of the court where 
the proceeding is pending.”'" = The learned editors — of 
the American State Reports in’ their notes on this case, 
speaking of this assertion as startling, say: ‘*A very large 
percentage of the suits for divorce brought in’ the United 
States have been commenced in a State wherein the plaintiff 
resided, and of which the defendant was a non-resident; 
and the services of summons in such cases have been made 
beyond the State, and generally by some mode of construc. 
tive service authorized by the laws of the State in which 
the suit was brought. Unless the marriage relation is a res, 
existing and being within the State where the plaintifi 
resides, so that the Judgment dissolving it may be treated 
as a judgment im rem, conclusively establishing his status, 
asagainst all persons, then there is no resisting the conclu- 
sion that the final decree is utterly void for want of 
jurisdiction over the person of the defendant; and many 
thousand people must be to-day living as bigamists, whio 
have procured decrees of State courts, in conformity to 
State statutes, purporting to dissolve the previous Mmarriaves. 
What is said in the principal case on this subject, though 
inanifestly the deliberate conclusion of the court, was 
not absolutely essential to its decision. It is, however, in 
entire harmony with the previous case of People v. 
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Baker, where the determinution of the question was neces- 
sury,and may be regarded as finally settling the lat for 
the State of New York. Elsewhere, so far as we can 
ascertain, a different rule prevails,—one under which the 
judgment is regarded as operating in rem, and conclusively 
eatublishing the status of the parties.” 
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CHAPTER IN. 


Foreign JupaMents, 


206. A foreign judement. is the Judgment of a foreign 
court, Which term ois in’ British India, 

Foreign judgments. wiped fo every “court situate beyond 
the limits of British India and not hs Wing 

authority in British India, mor established by the Governor- 
General in Councile?! The courts in Knyland, excepting the 
Privy Council which has authority in Britis India, are there- 
fore foreign courts so far as British India and its courts. are 
considered, A similar view is usually taken in’ the other 
civilized countries. In Hueland, the judaments of the courts in 
Seotland and Lrelaud leave: only by spectal legivlition, recently 
been made equivalent in their opel ration to Buglish judame hts; 
and judgments of the courts in_ the British Colonies an 
possessions and in the Isle of Man, and of Consular Courts 
In Mahomedan countries are still treated as foreign judemonts, 
It was said by the Queen’s Bench Court in Upper Canada that 
‘all judgments are considered foreign, given by courts whose 
jurisdiction does not extend to the territories governed by our 
laws.?? 0 Tho Enelish courts have always Pec and still are 
most forward in giving effect to foreign judements, the Ltalian 
courts coming close behind them ; while most of the continental 
nations cline to the principle of formal or practical reciprocity, 
and France, the most reserved in that respect.” still refuses all 
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recognition to foreign judgments, except those relating to 
the stutus or capacity of persons, till after the grant 
to them of an ezxeguatur by certain tribunals in France, 
and recognizing that exception also, as le statut personnel 


that that provision still retains its legal force, The Court of Cassation, in fact, considers 
it applicable even to decisions against strangers, but it is contended by some jurists: that 
it must be restricted to those avainst Frenchmen. Lacombe after referring to certain 
articles of the Codes, says) On ne pout done faire réxulter de ces articles la fauculté de 
revisions ni en fareur des Fvangais, nien favour des etrangera: et si nour Cadmettons pour 
lea premiers, Cest parce que nas crogons que lex principes suicis ad cet cqard dane notre 
ancienne jurixprudencenous réyixeent encore anjowurd@ hii, ef que nous nous basons sur la 
seconde partic de Part. 121, que nous crogons encore en vigueur* 


The Ordonnance of 1629 has sometimes been construed as not having required 
an examination of the merits befere the grant of the erequatur for execution, and 
M. Constant representing that view says: ‘ZU xe doit pas sériger en junidiction Cappel et 
entrer dans la meévite dela cause. en eraminint a nowredu les droite des partics et en 
renonurelant auen reformant le jugement}a Teowas stated by da Cour @ lagers in anarret 
du 4 Juillet 1866; Lraterrention des tribunane frangais, cn cette maticre. ne peut xe 
borner sans doute & Vhomologatian areugle du jugement etranaer y la justice est appelee av 
contraire a eraminer sile jugement clranger respecte les prinerpes de droit: des qens et de 
droit public, les régles Wordre ctde marate reconnues par la legestation francaise ¢ mis cet 
eramen, commandé dana Finteret général de la soveraineté frangaise, Na pas @ Simmisacer 
duns les interéte privéss le jugement ext suppose conforme aie los du pays dans lequel il a 
été rendu et il est protege por la présomption léqale de rerité attribuce par toutes les 
mations civilixees a Cautorite de la chose jugée” Thewerght of authority appears, however, 
to he in aeeordanee with the view taken by the Court of Cassation : MM. Moreau after 
combating most of the arguments urged in support of the opposite view says: ' Vow juqges 
ont un pouvoir de contri'e entior and absalul®  . 6 Ltn notre pensie, Cautaritéd 
laquelleandemandera de permettre Ceaceution dune sentence trangere devrait arair le dpait 
@entrer dans Vappreeetion du fond meme dic juqement. de xassurer gil a ete bien vend a, 
tant donnes Tes faite et la lot que leur ext applicable: en cous quenes elle pourrait me aset 
Ferequatiur non seulement pour defaut ralididtdourulation de Cardre public ma ixaussi pour 
And it may also be considered} as settled, that the same tale is applicable to a) foreign 
judgment pleaded in bar Thus Mi Moreau says so Quant a prelendre que Cautorite a 
attribuer aue juyments etrangers wa pas be prévuc par nos lais, puisgwelles ne Succ 
pent que de la force eecentore, ce west quune pure subtilite fondde wer une interpretation 
trop litterale, fl ext impossihte de prendre nos tertes au pid dela lettre: nows sommes 
trea conraines qieils ®appliquent ass? bien di Pautorite de la chose jugee yd la force 
erdeutaire senate quid est inecact @atironer queecthe matien west pix reg, par nos 
Codes UC Ordonninee de W204 a dren be ahrogée par les tertes precites, Cautant plus qicile 
sont dansle mémeesprit que UOrdonnainee de VO29, qaie comme eur ne soccum torte 
uellement que Thypotheque et Peeceution, cf ne peut etre appliquee que par aranument 
a Cautorité dela chose jugec,  Aujourd hur la necticre ext re ylee par les Art. 5A OL PP, 
CL BLO, dans lesquels ox ne retroure aucune trace de la distinetion proposce, 
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traiter T erranger plus dfarorablement que le Francais ® Quant ane arguments tives des 
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juqements, bt meme extece que, dans uncertain sens et ane considerer que le résultat 
vbteau, reconnittre aun jugement etranger Uo autarité de la Chase jugee, ce west pas lui 
donner erceution tout cone proceder & une satsie 2 On peut se damander en quoi différe 
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devant toujours suivre la personne, dans quelque lieu 
quelle passe: état de Vetranger en France étant régt 
par son statut personnel, tl s’ensuit que les dicisions des 
tribunaux de son pays, seuls compctents pour fixer ou pour 
modifer ceé c¢tat, doivent étre anplicubles de plein droit en 
France, comme la loi méme en vertue de laquclle elles ont été 
rendues, alors meme qu’elles seraient basées sur des régles con- 
tratres d celles de notre droit civil.’ 


Highest English Judges have disclaimed the right of sitting 
in appeal on foreign judgments. Lord Hardwicke is reported 
to have said in Boucher v. Lawson, ’* that when any court, 
whether foreign or domestic, that has the proper jurisdiction 
of the case, makes a determination, it is eouclusive as to all 
other courts. In Geyer v. Agutlar,"' Lord Kenyon, C. F.,; 
said, that the French Court * proposed to proceed according to 
French law, butin reality made the law a stalking horse for 
an act of piracy,” but that “ whether or not the court arrived 
at that conclusiou by proper means, [am not at liberty to 
enquire. | feel this however as the grossest injustice.” Cock. 
burn, C. J., said in Dent v. Smith,'? that “ we are not to sit 
here as a court of appeal against any Judgment pronounced by 
a court which must be taken to be one of competent jurisdiction 
in the administration of Russian law.” Blackburn, J., in 
delivering the opinion of the judges to the House of Lord in 
Castrique v. Imrie, said: ‘The plaintiff asks an English 
Court to sit asa Court of Appeal from the French Court, 
which is nut the province of an Euglish Court.” The same 
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view has been taken in Bank of Australasia v. Nias,’ the 
principle on which that case was decided being, as observed by 
Stirling, J.,in Zrafford v. Blanc,” “that ecaurts of this country 
do not sit to hear appeals from foreign tribunals, and that if the 
judgment ot a foreign court is erroneous, the regular mode, pro- 
vided by every system of jurisprudence, of procuring it to be 
examined and reversed ought to be followed. Neither do the courts 
of this coutry sit to rehear causes which have been tried abroad.” 
Tt has also been affirmed in several cases,’® that a foreign 
judgment cannot be assailed by any defence that would have 
been admissible iu the original suit in the foreign court. Thus 
Sir Robert Phillimore, delivering the judgment of the Privy 
Council in Messina v. Petrocochino,” said that the questions 
raised “would be properly raised on appeal to the Greek 
Appellate Court; and could not properly be discussed either 
before the court at Malta, or before this tibunal.”” Similarly, 
Lord Denman in Henderson v. Henderson,’ observed that 
the principle of English jurisprudence assuming the justice of 
foreign judgments ‘steers clear of an inquiry into the merits 
of the case upon the facts found: for whatever constituted a 
defence in that court ought to have been pleaded there.” Mr. 
Piggot broadly lays down” that “in an action on a foreion 
judgment, the English Court will not entertain any matter 
whieh should have been raised by way of defence to tie foreign 
suit, or which being properly a ground of appeal, is cognizable 
only by the appellate t tribunals of the country in which the 
judgment was pronounced,” = This principle was directly recog- 
nized in De Cusse Brissac v. Rathbone,*' and in Trafford vy. 
Blanc, in which it was held that ‘a forei ign Judoment binds, 
notwithstanding the discovery of fresh evidence, and although 
the whole of the facts were not before the foreign tribunal at 
the time it delivered its decision.” The assistance of the 
English Court is “ invoked to clothe the legal obligation which 
has arisen abroad upon the judgment of the fore’ eu court, with 
the auxiliary international sanction which is resident in the 
English sovereign authority. It is evident that it cannut go 
beyond the power it is requested to assume, and which assump. 
tion is ratified by interrational comity, aud constitute itself a 
Court of Appeal by re-hearing the merits of the case upon 
which the foreign court has already adjudicated.” “4 Even in 
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this country, Plowden, J.,in Bikrama Singh v. Bir Singh, 
spoke of it as a ‘* recognized principle that the court hearing 
the second suit does not sit asa Court of appeal from the 
foreign court, and that it will not, therefore, inquire whether 
that court procceded correctly either as to its own course of 
procedure or its own law:” and said that **matters which 
might and ought tu have been urged in that court cannot be 
considered in the second suit.’”” 

The same principle is recognized by the American Courts 
also. Mr. Justice Story, speaking of the necessity of the recog- 
nition of foreign judgments, says in his Work on the Conflict 
of Laws,*! that « it is indeed very difficult to perceive, what 
could be done if a different doctrine were maintainable to the 
full extent of opening all the evidence and merits of the cause 
anew in a sait upon the foreign judgment. Some of the wit- 
nesses may be since dead, some of the vouchers may be lost or 
destroyed. The merits of the cause, as formerly before the 
court upon the whole evidence, may have been decidedly in 
favor of the judgment; upon a partial possession of the origi- 
nal evidence, they may now appear otherwise. Suppose a 
case purely sounding in damages, such as an action for assault, 
for slander, for conversion of property, for a malicious 
prosecution, or for a criminal conversation. Is the defendant 
to be at liberty to re-try the whole merits, and to make out, if 
he can, a new case upon new evidence? or is the court to 
review the former decision, like a court of appeal, upon the 
old evidence? In a case of covenant, or of debt, or of a breach 
of contract, are all the circumstances to be re-examined 
anew? If they are, by what laws and rules of evidence and 
principles of justice is the validity of the original judgment to 
be tried? = Is the court to open the judgment and to proceed 
ex aguo et bono? or is it to administer strict law, and stand to 
the doctrines of the local administration of justice? Is it to act 
upon the rules of evidence acknowledged in its own jurispru- 
dence, or upon those of foreign jurisprudence ? These and 
muny more questions might be put to show the intrinsic diffi- 
culties of the subject. Indeed the rule that the judgment is 
to be primd facie evidence for the plaintiff would be a mere 
delusion, if the defendant might still question it by opening 
all or any of the original merits on his side, for under such 
circumstances it would be equivalent to granting a new trial.” 
su also, Mr. Wells says: ‘* There can be no inquiry into the 


23 less 2, B. Nu. 101. 1 24 Vue p, 828, 


549 RECOGNITION BASED ORIGINALLY ON MOTIONS OF COMITY. (8, 207. 


merits of the claim, nor whether the judgment was recovered 
according to law, although it may be alleged that the plainest 
dictates of justice were wantonly violated, . . . Whether 
it be an error of fact, or of law, in the original proceedings, 
it cannot avail as defence in another State. . . . A court 
cannot inquire whether judgment was given with or without a 
jury, or whether evidence was or was not adduced, &c.** And 
it has even been held that a judgment of a court of competent 
jurisdiction, although rendered in an unknown form of pro- 
ceeding as tothe practice of another State,and apparently 
without service of process, cannot be treated as a nullity 
while unreversed where rendered.*’” *° 


207. In earlier times, this recognition was based usually 
on the comity which subsists between 
nations and the mutual advantages to 
be secured by its exercise, As far back 
as the time of Charles 1I, Lord Notting- 
ham said” as to a foreign sentence of divorce, that “ it is 
against the law of nations not to give credit to the sentences 
of foreign countries, till they are reversed by the law, and 
according to the form, of those countries wherein they were 
given. for what right hath one kingdom to reverse the 
judgment of another. And how can we refuse to let a 
sentence take place till it be reversed. And what confusion 
would follow in Christendom if they should serve us so abroad, 
and give no credit to our sentences.” In Alves v. Bunbury,” 
Lord Ellenborough, C. J., said; ‘* By the comitas gentium, 
the courts of different countries will recognize and enforce the 
judgments of each other.” In Geyer v, Aguilar,” Lord Ken- 
yon, C. J., said: ‘Civilized nations profess to be governed 
by certain rules, and the comity due from the courts in one 
country to those in another induces them to give credit to 
each other’s acts; and so we must continue toact in this 
country until the Legislature shall think fit to forbid it.” Sir 
George Jessel, M. R., in Dawkins v. Simonette,** said: ‘The 
effect of the judgment of the Neapolitan Court, if fairly obtain- 
ed, will be that it will be followed by the English Court by 
reason of the comity of nations.” Lord Brougham in Houl- 
ditch v. Marquess of Donegall” said: ‘* The great rule of all 
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civilized countries among each other is, that a judgment in any 
one of them may be made the ground of proceeding validly 
and with effect in this country.” In Castrigue v. Imrte,* 
Cockbura, OC. J., said that it was by virtue of the comity of 
nations alone, that ‘“‘the judgments of the tribunals of one 
country are respected in those of another.” 

The doctrine of comity was, however, uncertain and 
vague, especially as there was no generally recognized rule of 
international law to regulate its application, Jt was observed 
by Dr. Story himself that in a suit brought to enforce 
a foreign judgment, ‘it is often urged that no sovereign 
is bound jure gentium to execute any foreign judgment 
within his dominions; and therefore, if execution of it is 
sought in his dominions, he is at liberty to examine into 
the merits of the judgment, and to refuse to give effect to it, 
if upon such examination it should appear unjust and un- 
founded. He acts in executing it upon the principles of 
comity; and has therefore a right to prescribe the terms and 
limits of that comity.” In Galbraith v. Neville,6 Buller, J., 
said: ‘I have often heard Lord Mansfield repeat what was 
said by Lord Hardwicke in Jsquierdo v. Forbes; 37 and the 
ground of His Lordship’s opinion was this: —When you call 
for any assistance to carry into effect the decision of some 
other tribunal, you shall not have it, if it appears that you 
are in the wrong, and it was on that account that he said he 
would exaniine into the propriety of the decree.” 

In this view of things one plea after another came to be 
admitted against the conclusive effect of foreigu judgments, 
and the uncertainty of the principle uf mere comity did not 
furnish a sound busis for a_ restriction or even formulation of 
the grounds to which foreign Judgments might be open to 
attack. In some later decisions, therefore, comity was, as a 
factor in influencing the effect of foreign judgments, altogether 
ivnored, ‘*They rest wholly,” it was observed in Afedton vy. 
Guyott,* “on the practical and sensible doctrine, which is 
applied to domestic judgments, that a litigant who has had a 
fair opportunity to try his cause before a competent tribunal, 
and has availed himself of it, should acquiesce in the result, 
and, if he has reason to complain, should pursue those means 
of correcting error provided by the jurisprudence of the tri- 
bunal instead of resorting to another court.” 

345°. 3. N. 8. 405, 87H, 24Goo0, 3B. 
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208. Intime, therefore, the ground of the recognition of 
foreign judgments was gradually shifted 

Supplementing the no- te public policy and general justice, and 
on - aired by they commenced to be enforced as creat- 
ne a ener ing, at least primd facie, an obligation 
justice. enforceable like all other foreign obliga. 
tions in the English courts. This doctrine 

of obligation was laid down in Aussell v. Smyth,’ which 
was a suit for costs awarded by a Scotch Court, and in which 
Parke, B., said: ‘‘ Where the court of a foreign country imposes 
a duty to pay a sum certain, there arises an obligation to pay, 
which may be enforced in this country.’ In Welliams v. 
Jones,” he again observed, that ‘* Where a court of competent 
jurisdiction has adjudicated a certain sum to be due from one 
person to another, a legal obligation arises to pay that sum, on 
which an action of debt to enforce the judgment may be 
maintained. Itis in this way that the judgments of Foreign 
and Colonial Courts are supported and enforced.’? This was 
approved in 1870 in the cases of Godard v. Gray and Schibsby 
v. Westenholz,*? Blackburn J., having in the former case, said: 
*It is not an admitted principle of the law of nations that a 
State is bound to enforce within its territories the judgment of 
a foreign tribunal. Soveral of the continental nations (iuelud- 
ing France) do not enforce the Judgments of other countries, 
unless where there are reciprocal treaties to that effect. But in 
Eugland and in those States which are governed by the 
Common law, such judgments are enforced, not by virtue of 
any treaty, nor by virtue of any statute, but upon a_priuciple 
very well stated by Parke, B.,, . . . . The mode of 
pleading shows that the judgment was considered, not as 
merely prema facie evidence of that cause of action for which 
the judgment was given, but as in itself giving rise, at least 
prima facie, to a legal obligation to obey that Judgment and 
pay the sum adjudged. This may seem a technical mode of 
dealing with the question, but in truth it gues to the root of 
the matter.’ In Grant v. Easton,” Brett, M. R., said that 
‘“‘un action upon a foreign judgment may be treated as an 
action in either debt or assumpstt; the liability of the defendant 
arises upon the implied contract to pay the amount of the 
foreign judgment.” The doctrine of obligation was quoted 
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with approval in this country by Plowden, J., in Bikrama 
Singh vy. Bir Singh.” 


This doctrine has the advantage of certainty, and on its 
basis the wrounds of defence against a foreign judgment may 
he sharply defined, as “anything which negatives the existence 
of that legal obligation, or excuses the defendant from the 
performance of it, must form a good defence to the action.”” 
But it has been alleged against it, that as put forward it is not 
correct, and that it can receive proper effect only with the aid 
of the earlier principle of comity. Thus, it is argued that a 
foreign Judgement can give rise to a leval obligation only in the 
country in whieh itis pronounced, and that its obligation in 
any other country, to which the judgment-debtor may go, will 
be only moral and therefore legally unenforceable, until it is 
there clothed again with another sanction auxiliary to it, and 
thus endued with the power resembling that which it had lost ; 
and that this can be done only by virtug of the comity of na- 
tions.” = Thus Plowden, J., in Bekrama Singh v. Bir Singh,” 
said: ‘It may well be affirmed that the judgment of a foreign 
court does not create a legal obligation elsewhere on a defendant 
who was not subject to the laws of the Foreign State, according 
to the laws of the State which is called on to enforce the 
judyment.” 


b Mr. Pigott says: “ The julgmont is pronounce! in the foreign state—the sanction 
comes into bring in the foreign state—but the sanction, that is, the liability to evil, not 
only resides in the foreign state, but is enforced by the sovereign authority of that state, 
and from its very noture by that sovereign authority alone, The enforcement of its 
proper sanction is of the essence of the sovereignty ; it cannot be taken out of it, There- 
fore since the enforcement cannot be removed, neither can the sanction, neither can the 
obligation. The whole system, juidement, obligation, sanction, enforcement of the sanction, 
forms the unit, which is indivisible. Therefore, the conclusion is obvious, that a judg- 
ment-ebtor of a foreign state, leaving that state, must Icave behind the legal obligation 
(using this term in its strict sense) of obedience to the Judgment which has created the 
obligation : and further, that coming into this country, he cannot be considered a legal 
debtor here, but only a legal debtor of and in the foreign state. . . . . But it is mani- 
festly unjust to the judyment-creditor, and derogatory to the dignity of the State that 
such a simple expe'ient of avoiding the sanction should be tolerate] ; some remedy must 
be found. The debtor has fled to another State; that State must be asked to enforce a 
sanction which is foreign to its authority ; in other words, it must. be asked to lend the 
aid of its courts to clothe the foreign obligation with a sanction of its own; this will be 
a great convenience to the country whose sanction is to be enforced ; in return, the posi- 
tion being reversed, it also will enforce the sanctions of the other State. Now this process 
of inter-state arrangement being repeated between these and other States would, in time, 
become an inter-state or international custom: and, being a custom which is essentially 
courteous, and being reciprocal, it is a custom which falls under the head of international 
courtesy or comity: in other words, what is generally understood by comity of nations.” 
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209. The conclusiveness of Foreign judgments as a plea 
was never denied in England, and has 
A foreign judgment has long been expressly affirmed by the high- 
asa plea always been ost judges, Even when a century ago, 
considered conclusive fstotsa ind frcedh = 
in England. Oreign jJugdments were entorce there as 
a matter of mere international comity and 
treated usually as mere primd facie evidence,’ their conclusive 
effect by way of defence was recognized and admitted. In 
Ricardo v. Garcias,”” Lord Campbell said: “A foreign judg- 
ment may be pleaded as res judicuta; because the foreign 
tribunal has clearly jurisdiction over the matter, and both 
parties being before the tribunal which adjudyed between 
them, that is a bar to a subsequent suit in this country for the 
same cause.” Citing Tarleton v. Zarleton™ aud other cases, 
Mr. Foote in his Work on Private International Law, says: 
“It was held in more than une case even by those who must 
strenuously urged the liability of foreign Judgments to review 
when a plaintiff sought tu enfuree them here, that they were abso- 
lutely conclusive as to the facts involved in them and the 
grounds on which they rested, when pleaded in bar’? Jn 
Phillips v, Hunter,’ Eyre, C. J., in his judgment said: * It 
is in one way only that the sentence or Judgment of the court 
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e Theanomaly of a foreign judgment on which a suit) was brought being cont 

merely as prima facie evidence of the debt for which the judgment was obtaine. —. ... 
from the formal character of the English litigation in accordance with which an action 
brought on a foreign judgment to recover the Judgment-~lebt. was in form at least. an action 
fordebt, In Sinclair v. Fraser,®) it was said that ~ foreign judgments are prima facie 
evidence of a debt, although it is competent tu the defendant to impeach the justice 
of them or to show that they ware irregularly or unluly obtained.” This was quoted 
with approval in Araott v, Ztedfern, °? by Best. C. J.. who added, that » this is founded 
on a plain and obvious principle of natural justice,” Thus in J/oulditch y. Donegal,33 
Lord Brougham said: “Tn my judgment, it has always hitherto been recognised in Westmin- 
ister Hall that the judgments of foreign courts are traversable, may be averred against 
are only prima facie evidence in actions to support which they are given in evidence.” 
Other authoities were cited in that case to show that Lord Mansfield, and Buller and 
Bayley, JJ., had held the same view ; and the language of Lord Brougham in Don v. 
Lippman* is, in effect, to the same purpose, So also, in the United States in Burnham 
v, Wabater,®® Woodbury, J., speaking of foreign judgments, suid: * When offered and cous- 
dered elaewhere (outside the Government in which they were rendered), they are, ee commie 
tate, treated with respect, avcording to the nature of the Judgment and the character of 
the tribunal which rendered it, and the reciprocal mode, if any, in which that Government 
treats our judgments, and according to the party offering it, whether having sought or 
agseuted to it voluntarily or not, so as to give it in some degree the force of a contract 
und hence to be respected elsewhere by analogy according to the Jee loci contractua. 
With these views I would go to the whole extent of the cases decided by Lord Mansfield 
and Buller, J., and where the foreign judgment is not iv rem, as it is in admiralty, having 
the subject-matter before the court, and acting on that rather than the parties, [ would 
consider it only prima facie evidence as between the parties to it”, 
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of a foreign state is examinable in our courts, and that is, 
when the party who claiins the benefit of it applies to our courts 
to enforce it. When itis thus voluntarily submitted to our 
jurisdiction, we treat it, not as obligatory to the extent to which 
it would be obligatory perliaps in the country in which jit was 
pronounced, nor as obligatory to the extent to which by our 
law sentences and Judgments are obligatory, not as conclusive, 
but as matter 7 pats, as consideration primd facie sufticient 
to raise a promise. We examine it as we do all other consi- 
derations of promises, and for that purpose we receive evidence 
of what the law of the foreign state is, and whether the 
judgment is warranted by that law. In all other cases we 
give entire faith and credit to the sentences of foreign courts, 
and consider them as conclusive upon ua.”’ In Reimers y. 
Druce,*” Lord Romilly, M. R., referred to this distinction, and 
observed that ‘it has certainly not been carried out to the 
extent laid down by Eyre, C. J., still it is a distinction which 
has so much authority to support it, that it must be regarded, 
at least to some extent, in considering the value of a foreign 
judgment here.’ Mr. Black, speaking of the American 
Courts says,°" ** We may cite some of the earlier rulings of 
our own courts to the proposition that a foreign judgment, 
when sought to be enforced by a suit brought upon it, is only 
prima facie evidence and may be impeached for irregularity 
aud rebutted by evidence, whereas, used as a defence, it is as 
conclusive to every intent as a domestic judgment.”°? The 
same view has been expressed in some later decisions also. 


210. Mr. Justice Story in his Work on the Conflict of 
Ground of distinction Laws, speaking of the rule of the English 
between a foreign (Courts, says”: “ The well established 
judgment as a plea present English doctrine is that a foreign 
end as the basis of judgment is only primd@ facie evidence in 
acme England upon the question whether the 
foreign court had jurisdiction of the subject-matter or of the 
ae of the defendant, or whether the judgment was regu- 
arly obtained; but that it is conclusive upon the defendant, 
su far as to prevent him from alleging that the promises upon 
which it was founded, were never made, or were obtained by 
fraud of the plaintiff . . . . In the former case (suits 
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brought by a party to enforce’a judgment) it is often urged 
that no sovereign is hound jure gentium to execute any foreign 
judgment within his dominions; and, therefore, if execution of 
it is sought in his dominions, he 1s at liberty to examine into 
the merits of the judgment, and to refuse to give effect to it if, 
upon such examination, it should appear unjust and unfound- 
ed. He acts in executing it upon the principles of comity, and 
has therefore the right to prescribe the terms and limits of that 
comity. But it is otherwise, it is said, where the defendant 
sets up a foreign judgment as a bar to proceedings, for if it has 
been pronounced by a competent tribunal and carried into 
effect, the losing party has no right to institute anew suit 
elsewhere, and thas to bring the matter again into contro- 
versy; and the other party is not to lose the protection which 
the former judgment gave him. It is then res judicata, which 
ought to be received its a conclusive evidence of richt, and the 
exceptto ret judicute, under such circumstances, is entitled to 
universal conclusiveness and respect, The distinction has been 
recognized in several cases inthe United States also.’ 

Similarly, Mr. Wharton, in his Work on the Conflict 
of Laws says: “ Jurists of all nations have recognized 
the distinction between a foreign judyment when offered as 
a plea in bar by the defendant, and a foreign judgment when 
presented tou domestic court by the plaintiff in order to obtain 
execution, To the foreign judgment when offered by a plaintiff 
as ground-work for domestic process, the defendant, on the strictest 
view, can plead the incompetency of the court, or the gross in- 
justice of the judgment, on international principles, while in the 
continent of Europe, the execution of this judgment is a matter 
of executive discretion, more or less liberally exercised. It is 
otherwise, however, when the defendant to a domestic suit 
pleads that the plaintiff, on the same ciuse of action, has 
prosecuted him or his property to judgment in a foreign land. 
lt would seem to be a principle of natural equity that the 
plaintiff having thus elected his tribunal, be it competent or 
incompetent, and having pressed the suit tu judgiwent upon 
the defendant’s apearance, should be estopped pro tanto from 
vexing the defendant elsewhere, on the same demand.” In 
justification of the distinction, Mr. Herman says:* There 
is a wide distinction between the the effect of a foreign judg- 
ment when the plaintiff seeks to make the judgment the basis 
of a judgment in another sovereiznty than that in which the 
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judgment was rendered, and when the party against whom it 
was rendered seeks to avail himself of such prior foreign 
judgment as a defence to an actiun upon the original cause as 
a plea in bar exceptto rei judicata. A foreign judgment when 
presented to a domestic court by the party in) whose favor 
it vas rendered, as the ground-work for a domestic judgment, 
may be impeached by the party against whom it was rendered, 
upon the ground of the incompetency of the court rendering 
it for want of jurisdiction or the gross injustice of the judgment 
On international principles. But when the party aguinst 
whom the judgment is rendered pleads that the plaintiff on the 
same cause of action has already prosecuted him or his property 
to judgment in a foreign land, it is a principle of natural 
justice that the plaintiff having thus elected his tribanal, be 
it competent or iucompetent, and having pressed the action to 
judgment upon the defendant’s appearance, shoul] be estopped 
pro tanto from vexing the defendant elsewhere on the same 
cause of action,” 

In Scotland, Lord Kames justified the distinction on 
another ground, and in his Work on Equity,’ said: ‘A foreign 
decree, which by dismissing the claim, affords an exrceptio 
ret judicate against it, enjoys a more extensive privileye. 
We not only presume it to be just, but will not admit 
any evidence of its being unjust. A decree dismissing a 
claim may, it is true, be unjust, as well as a decree sustaining 
it. But they differ widely in one capital point; in declining 
to give redress against. a decree dismissing a claim, the court is 
not guilty of authorizing injustice; even supposing the decree 
to be unjust, the utmost that can be said is that the court 
forbears tu interpose in behalf of justice. But such forbearance 
instead of being faulty, is highly meritorious in every case where 
private justice clashes with public utility. ‘The case is very 
different with respect to a decree sustaining the claim; for tu 
award execution upon a foreign decree, without admitting any 
objection against it, would be, for aught the court can know, 
to support and promote injustice.” Even Mr. Pigott, asa 
result of all the cases, says—‘‘that whereas in enforcing a judg- 
ment defences will certainly be admitted, though there is much 
uncertainty as to what those defences may be; in recugnizing 
a judgment the bar is held to be absolute, that is, no reply will 
be allowed, excepting one putting in issue the existence of the 
record,”’® 
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211. This distinction involves an essential inconsistency. 
Ifa foreign judgment, when attempted 
to be enforced, may be impeached, a suit 
must of course be neld to lie in a foreign 
country on the original cause of action, which will thus not he 
allowed to merge in the judgment. As a fact, it is now held 
that a foreign Judgment does not operate as a merger of the 
original cause of action ;and that ina foreign country asuit may 
always be brought on the original canse of action or on the 
jadgment.°% Thus Mr, Westlake, in his Work on Private Inter- 
national Law, says:°° ‘ [t cannot be said of the claim for which 
a foreign Judgment has been given that transit in rem judi- 
catum ; the plaintiff may sue in England un the original cause 
as well as on the judgment until the latter is satisfied, and 
it is common in the cases before the Judicature Acts to find 
counts on each in the same declaration.” Mr. Black, after 
observing that that doctrine prevails in Eugland, and 
(excepting Louisiana) in the United States, says that-—* the 
judgmentis not pleadable in bar of an action brought in 
England for the same cause.” ™ 


[In Eastern Townships Bank v. Beebe,” it was held by 
the Supreme Court of Vermont that —‘* The original cause of 
action is not so merged by that (a foreign) Judgment, that it is 
incapable of being the subject of a suit ina country foreign to 
that in which the judyment was recovered,” and the Court 
further observed that—‘' the books are uniform in making the 
distinction between merger of the cause of action and conclu- 
siveness of effect, as matter of evidence, when the effect of a 
fureign judgment is brought in question ina suit upon the 


Distinction involves an 
absolute inconsistency. 











d In the case cited, Tindal, C. J., after observing that the ground on which a judg- 
ment recovered inan English Court bars the plaintiff froma further action is, that the 
original nature of the debt or damage is transferred into a higher remssly, the power to 
take immediate execution, and that the Vice-Admiralty Court of the Colony of Sierra 
Leone, which passed the foreign judgment is not a Court of Record, said: “If the judg- 
ment has not altered the nature of rights between the parties, we Waut some authority to 
see that the plaintiff is to be deprived of the remedy which every subject has of bringing 
his action in the courts here for the damages he has sustained. It appears to me he has his 
option, either to resort to the original ground of action, or to bring an assumption on the 
judgment recovered.” He referred in support of his view to the case of Hall v. Odbey,™! 
in which Bayley, J., had said: “This being only a foreign judgment, did not merge or 
extinguish the plaintiffs simple contract-debt ; which can only be done by converting it 
into a debt of a higher nature ; it is only evidence of the debt.” In Bank of Australasia 
v. Harding,** Wilde, C. J., said : * The judgment may be a merger in the Colony, because 
it is noes there : but when sued on in another country, it is only prima fJucie evidence 
of the debt.” 
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same original cause of action,” ‘On the other hand, to ad- 
mit the plea of res judicata in any form,” says Mr. Pigott, 
‘implies that there is a merger of the cause of action in the 
judgment pronounced upon it , . . . For assume the 
doctrine of non-merger to be maintainable, And first suppose 
judgment for the plainuffabroad, and an action brought on 
the original cause of action here; the defendant is then 
compelled to answer the case on this criginal cause of action 
independently of that on the foreign judgment: that is to say, 
to the former he may not plead in any way res judicata: the 
judgment already given deciding the dispute between the pare 
ties in the plaiutifi’s favour, is treated as non-existent and aa 
not having affected this dispute, guoad their relations in this 
country. Again, suppose Judyment for the defendant abroad. 
If the cause of action merged in the judgment, a fortior?, the 
allered cause of action is; but conversely, if the cause of action 
is not merged in the judgment, neither can the alleged cause of 
action be mereed. Jherefore, that judzment must also be 
treated aS non-existent, and as not having affected the dispute, 
quoad the relations of the parties in this country: and therefore 
the defendant must answer the case on the alleged original 
cause of action; that is to say, he may not plead in any way 
res judicata.” 7° 

The importance of this will appear particularly when it is 
‘borne in mind that, although res pudicala is usually treated 
us the defence to an action on a cause of action already udju- 
dicated upon, yet the principle involved in it is equally appli- 
cable where au action is brought upon the adjudication: that 
is to say, the question in dispute ts treated as already decided. 
But an action on a home judgment, execution being the 
appropriate remedy to enforce obedience to it, is of rare 
vecurrence; and being superfluous is not regarded with 
any favour by the law; therefore it is that, with regard to 
English decisions, the doctrine of res judicata has come tu 
be considered as solely appertaining to the cuse of the 
defendant. But with regard to foreign decisions, action 
being brought upon them us well as defences raised in respect 
of them, it is obvious that whatever principle is applicable 
tu them, whether it be res judicaéu ubsolutely or in sume 
modified form, that principle should govern their reception 
equally in both cases. This seens to have been lost 
sight of in the cases in which the poiut has been discussed.””* 
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Mr. Black says that—‘‘ the doctrine is sustained, neither by 
principle nor by the best modern decisions. For if carried to 
its legitimate conclusions, it would produce consequences which 
the courts have distinctly refused to recognize. If one who has 
successfully defended a suit brought against him in a foreign 
court may set up the Judgment as a couclusive bar to an action 
against him here, it ought to be equally true that he could 
rely implicitly upon a judgment against him in the foreign 
court. In other words, the foreign judgment should be held 
to merge the original cause of action. But then, if the cause 
of action is merged in the foreign Judgment, it is clearly neces- 
sary to hold that Judgment final and conclusive when made 
the basis ofa suit. But the courts do not as yet hold that the 
cause of action is merged in the foreign Judgment. There is 
an inconsistency here which tella equally in both directions. 
But it is sufficient for our present purpose to point out that it 
effectually destrovs the reasonableness of the distinction taken 


by Chief Justice Eyre.” 


212, ‘Phe distinction was open to grave objections and 
could not havea long life. It lost a great 
deal of its furce with the growth of the 
doctrine of obligation, which dissipated the 
view as toa foreign judgment being merely primd facie evid- 
ence. And that view may now be looked upon as quite explod- 
ed.* Thus Blackburn, J., in Godard v, Gray,” said: ‘There 
is no case decided on such a principle, and the vpinions on the 
other side of the question are at least as strong as those to 
which Lord Brougham refers. Indeed it is difficult to under- 
stand how the common course of pleading is consiscent with 
any notion that the Judgment is only evidence. . . . . . 
If the judgment were merely considered as evidence of the origi- 
nal cause of action, it must be open tv meet it by any counter- 


Entire explosion of the 
doctrine of distinction. 








e It has even been attempted to show that no such distinction was ever recognized ; 
thus Dr. Bigelow, referring to the principal cases in which the distinction was maintained, 
saya: “These are all the English cases of importance which favor the rule that the 
judgments of courts of other countries are inconclusive ; and it will be observed that in 
none of them is there an express and authoritative adjudication of the point. 4 
These cases do not decide that the merits of a valid foreign judgment may be enquired 
into; they merely hold that the judgment will not be enforced if it appear that the foreign 
court had not acquired jurisdiction of the case.”77 Some of these cases?7§ were col- 
lected and explained by Blackburn, J., in delivering the opinion of five of the judges in 
Castrigue v. Jmrie, as not justifying it. The question in that case was in regard to a 
judgment in rem, but the language of the judgment seems to be equally applicable to a 
judgment és personam so far as regards the parties to it or those claiming under them. 
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evidence negativing the existence of that original cause of action.” 
This is the view taken of the practice of the English Courts by 
the High Courts in India. Thus Plowéen, J., in Bikrama 
Stngh v. Bir Singh,” expressed it as his *‘opinion that the 
general tendency of the later decisions is in favor of the con- 
clusiveness of a foreign judgment, and against its being open 
to examination on the merits, pruvided that the court which 
pronounced it was of competent jurisdiction, and that the 
person against whom it is sought to be enfurced had an op- 
portunity of defending himself before that court.” In the 
English Courts both of law and equity, it appears to be settled 
now that an action is maintainable upon a foreign judgment in 
personam ; and in an action at law founded upon such a judg- 
ment, the judgment is viewed not merely as prima facie 
evidence of that cause of action for which the judgment was 
given, but asin itself giving rise, at least primd facte tou 
legal obligation to obey that judgment and pay the sum 
judged. 

And the change of judicial opinion in England had 
a corresponding effect in the United States. Thus the 
Arkansas Supreme Court said in (lass v. Blackwell ®\—* that 
when the English Courts began to doubt its soundness, the 
current of American authority begau to change, and since the 
English dicta were repudiated at home, their doctrine has 
been but little rezarded here . . . . A judgment, whether 
foreign or domestic, raises a binding obligation to pay the 
sum awarded by it, and the presumption as to its cunclusive- 
ness should follow the law of the forum in which the proceed- 
ings werehad . . . . It is not the policy of the law to 
encourage litigation, and where a court of competent jurisdic- 
tion, having the parties legally before it, has adjudicated 
the merits of their case, every reason favours holding them 
bound by the adjudication, wherever the judgment may be 
called in question, if there has been no fraud practised in ob- 
taining it. This is now the accepted rule.” Similarly, the 
New Hampshire Supreme Court said in Rangely v. Webs- 
ter,’ that “to maintain the position that in the case of an 
action upon the judgment, the judgment is void, and may 
be so treated, but that when the action is upon the original 
demand, the same judgment is valid, is to maintain that the 
form and manner of the action adopted determine the charac- 
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ter of the former judgment, its validity or invalidity, instead 
of the facts and circumstances attending its recovery.” It 
appears to be generally held now even hy the American 
courts, that when a foreign judgment comes incidentally in 
question, as where it is the foundation of a right or title deri- 
ved under it, and the like, it is conclusive.” ‘* There can be but 
little doubt,’ says Mr. Herman,” ‘‘that payments made, powers 
exercised, or sales effected, or other final acts accomplished 
under the direction of a foreign tribunal, may be valid, when 
the decree under which they take place is erroneous or even 
void. . . Whenever a foreign judgment comes incidentally 
in question it is as conclusive as where it is used as the founda- 
tion of a title derived under it, or to show that the subject- 
matter of the action has once passed in rem judicatum, or is 
introduced by a guarantor as a defence in order to show that 
his principal was not liable, or is relied on by the garnishee in 
a foreign attachment for the purpose of protecting himself 
against the claims of his original creditors, or by the under- 
writer in a policy of insurance to show a breach of warranty 
on the part of the insured, or by a party to justify himself for 
acts dune by virtue of it.’ Mr. Black says: ‘* The settled rule 
in England, at the present day, and the strong tendency of the 
modern American cases, is to regard foreign judgments as 
equally conclusive and binding whether they are used as a 
cause of action or presented as a defence.”’”” 


213. Thus the general doctrine of the courts in England 
and the United States, at present, is that 
General view of the «a foreign judyment of a court having 
limitations to the re- jurisdiction, is subject to certain limita- 
cognition of foreign “. ee ack 
judgments, tions, conclusive in our courts, both for 
attack and defence, both as a ground of 
action and asa plea, There is a considerable conflict, however, 
as to the exact character of these limitations, and a great deal 
of the confusion in regard to that is due to the frequent attempt 
of the judges to specify in cases involving any particular 
limitation a greater or less number of other limitations without 
that regard to accuracy which would he required in the case of 
the particular limitation in issue. “Judges when they have 
been called upon to decide any point arising on the question of 
foreign Judgments, have invariably thought it necessary to 
as penene Mig bao 11 an a 84 Herm, oe 504. 
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include the whole subject in their remarks, and amongst other 
things to give a list of defences, which has not always been 
accurate and seldom exhaustive.” It was observed in Bank 
of Australasia v. Nias,” that a foreign judgment was examin. 
able and was only primd facie evidence of the debt, and Lord 
Campbell, C. J., in the judement of the Court said: ‘Tt is 
open to the defendant to show that the foreigu court had not 
jurisdiction on the subject-matter of the suit, or that he was 
never summoned to answer, and had no opportunity of making 
his defence, or that the judgment was fraudulently obtained.” 
In Aetmers v. Druce,™ Sir John Romilly, M. R., said—“ that a 
forcigu Judgment, sought to be enforced in this country, was 
examinalle for the following purposes, and for these only, 
namely—lIst, for the purposes of showing that the defendant 
abroad had no notice of the suit, and never knew of it until 
the judgment was given; Qudly, that it was obtained by 
fraud; 3rdly, that the court which pronounced the judgment 
had no jurisdiction ; 4thly, that there was error on the face 
of the judyment, either of law or fact; lastly, that it was 
contrary to the law whieh it professed to administer, but which, 
with reference to the merits of the case, the facts and other 
Inatters, Was absolutely conclusive between the parties.” 
Similarly, Fry, J., observed in Aousillon v. Aousillun,” that— 
‘the courts of this country consider the defendant bound 
where he is a subject of the foreign country in which the judg- 
ment has been obtained, where he was resident in the foreign 
country When the action began; where the defendant, in the 
character of plaintiff, has selected the forum in which he is 
afterwards sued ; where he has voluntarily appeared; where he 
has contracted to submit himself to the forum in which the 
judgment was obtained, and possibly, if Dicyuet v. Mac Carthy” 
be right, where the defendant has real estate within the foreign 
jurisdiction, in respect of which the cause of action arose 
whilst he was within that jurisdiction.” Mr. Justice Story 
sald: “It is easy to understand that the defendant may be at 
liberty to impeach the original justice of the judgment by 
showing that the court had no jurisdiction; or that he never 
had any notice of the suit; or that it was procured by fraud ; 
ur that upon its face it is founded im mistake; or that it is 
irregular and bad by the local law-—Fori rei gudicate. To 
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such an extent the doctrine is intelligible and practicable. 
Beyond this the right to impugn the judgment isin legal 
effect the right to re-try the merits of the original cause at 
large, and to put the defendant upon proving those merits.”’”' 
This observation was cited hy Lord Selborne in Ochsenbein v. 
Papelier,’” with approval. The extent to which these and 
other limitations have been recognized judicially by the courts 
will be discussed in speaking of the conditions prescribed by 
the Indian rule relating to foreign judgments. 


914. There is an entire unanimity, however, that when- 
Foreign judgments to Ver 3 judgment is rendered without 
receive’ recognition jurisdiction it is void, and is treated as 
must, be of courts of oa nullity, whether it comes directly or 
competent —jnrisdie-  eo]laterally in question. The correct- 
HOM: ness of this rule, in its broad form, is 
never denied in any country even in regard to domestic judge- 
ments, butin reward to foreign judgments, the rule receives 
a much wider and stricter application. There is no conclusive 
presumption allowed in any case in support of a foreign court’s 
jurisdiction, and extrinsic evidence may always be admitted 
to rebut the recitals by a foreign court even as to the jurisdic- 
tional facts. In fact, so strict is the law, that in the United 
States, a judgment even of a court in a sister state may 
be impeached on the ground of want of jurisdiction, though the 
Constitution provides that full faith and credit shall be given 
in each State to the public acts, records, and judicial proceed- 
ings of every other State; and in pursuance of the authority 
given to the Congress ‘to prescribe the manner in which such 
acts, records and proceedings shall be proved, and the effect 
thereof,’ the Coneress has provided a form of authentication, 
and enacted ‘that the said records and general proceedings 
shall have such faith and credit given to them in every court 
within the United States as they have by law or usage in the 
courts of the state from whence the said records are, or shall 
be taken.” Thus the United States Supreme Court in Wil- 
liamson v. Berry” said: ‘‘ Thus jurisdiction of any court 
exercising authority over a subject may be inquired into in 
every other court, when the proceedings in the former are relied 
upon and brought before the latter by a party claiming the 
benefit of such proceedings ;” and ‘the rule prevails whether the 
decree or judgment has been given in a Court of Admiralty, 
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Chancery, Ecclesiastical Court, or Court of Common Law, or 
whether the point ruled has arisen under the law of nations, 
the practice in chancery, or the Municipal laws of states.” 


The Illinois Supreme Court in Smith v. Smith,°5 said : 
‘All agree that a judgment rendered without jurisdiction is 
utterly void. Itis not a judgment; it is a blank, as if it had 
not heen written. It is not a record; and consequently Is not 
admissible in evidence on a plea of nul tiel record.” ‘The New 
York Supreme Court in Kerr v. Kerr" said : ** Want of jurisdic- 
tion isa matter which may always be interposed against a 
judgment, when sought to be enforced, or when any benefit. is 
claimed for it, the want of jurisdiction either of the subject- 
matter or of the person of either party renders a judgement a 
mere nullity,”  “ The Constitutional clause,” as pointed out 
by Mr. Wells, “applies only so far as the court has jurisdiction. 
In every particular, where this is wauting, the judginent 
rendered is a nullity.”"") The California Supreme Court. in 
Kane v. Oovk,” said: To the extent in which jurisdiction 
existed, will faith and credit be given to the judgment in this 
state, and no further. Thus, mat personal property of the 
defendant had been sold under this judgement, in New York, 
and the purchaser had brought the property in this state, he 
would be protected against a claim of the defendant. The 
judyment and sale thereunder would sustain his title. But 
for all the purposes of establishing a personal claim against the 
defendant, it is a mere nullity, and it makes no difference 
whether valid and in conformity with the course and practice 
of the Court where rendered, or otherwise.” And even a court 
of a sister state will not be deemed of competent Jurisdiction, 
unless jt has jurisdiction over the partics as well as over the 
cause.” 

It has, sometimes, been held that the decision of a 
foreign court in favor of the existence of its jurisdiction is 
binding against the parties in other countries also, ‘Thus 
Draper, J.5in Warren v. Kingsmill said: ‘ We are bound 
to assume that the course of action was of the proper jurisilc- 
tion of the foreign court, for they have entertained and 
adjudicated upon it. Nor can we assume it to be beyond their 
jurisdiction, because the alleged trespass took place without 
the territory over which that jurisdiction extended ; for if we 
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ussume that fact to have been known to them, their having 
given judgment must be taken primd facie as proof that by 
their law they had jurisdiction in such a case.” The weight 
of authority is however against that view. Itis generally held 
that the courts of other States are competent to see whether the 
jurisdiction did really exist. In the United States it has, after 
some cunflict of opinion, become settled that recitals of juris- 
diction in the judgments of the courts of even the sister states 
are not conclusive.” Jurisdiction is presumed, but that pre- 
sumption may be rebutted. The Constitutional clause does not 
‘prevent an inquiry into the jurisdiction of the Court in whieh 
the vriginal judgment was rendered, nor au inquiry into the 
rights of the State to exercise authority over the parties or the 
subject-matter, nor an inquiry whether the judgment is founded 
on oF lnnpeachable for fraud; and that such a judgment may 
be inquired into, although the record states facts giving the 
Court jurisdiction. Such record is never conclusive as to 
recitals or statements of jurisdiction?) 

The leading decision on the point is that in the case of 
Thompson Vv. Whitman,' in which even extrinsic evidence was 
received to show that the cause of action did not accrue within 
the jurisdiction of a court in a sister state, and that court 
therefore had uo jurisdiction and its decision was void. The 
Supreme Court of the United States, after reviewing a number 
of cases bearing on the point, said: ‘It must be admitted 
that no decision has ever been made on the precise point 
involved in the case before us, in which evidence was admitted 
to contradict the record as to jurisdictional facts asserted there- 
In, and especially as to facts stated to have been passed upon 
by the court. But if it is onee conceded that the validity of a 
judgment may be attacked collaterally by evidence showing 
that the court had no jurisdiction, it is not perceived how any 
allegation contained in the record itself, however strongly 
made, can affect the right so to question it. The very object 
of the evidence is to invalidate the paper as a record. If that 
can be successfuily done, no statements contained therein have 
any force. If any such statements could be used to prevent 
an inquiry, a slight form of words might always be adopted so 
as effectually to uullify the right of such inquiry, 2. . 
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On the whole, we think it clear that *the jurisdiction of 
the court by which a judgment is rendered in anv state 
may be questioned in a collateral proceeding in another 
state, notwithstanding the provisions of the fourth article of 
the Constitution and the law of 1790, and notwithstanding 
the averments contained in the record of the judgment itself.” 
Mr. Herman says: ‘It is well settled by great weicht of 
authority, that the want of jurisdiction of tho court rendering 
the judgment can be shown by evidence, notwithstanding the 
recital, in such judement, of the existence of the controverted 
facts.” A person sued on the judgment of a foreign court, if 
not a citizen of the state in which that judgment was delivered, 
has often been allowed to show that the court did not have 
jurisdiction over him, no matter what jurisdictional findings or 
recitals it placed in its record.’ [t was said in Thorn v,. 
Salmonson' that, ** although the recitals contained in tho 
judgment, that service was made, raise a strong presumpe- 
tion in favor of the jurisdiction and of the truth of the 
recitals, yet the plaintiff may show hy extrinsic evidence 
that no service was actually made. Strong proof will be 
required to overthrow the presumption of jurisdiction raised 
by the recitals; but if it is clearly shown, that the 
defendant was not served with process, and did not voluntarily 
appear or submit to the jurisdiction of the court, the recitals 
are of no value.’ In Starbuck v. Murray,+ the New York 
Supreme Court speaking of the record, said: It imports 
perfect verity, it is said, and the parties to it cannot be heard 
to impeach it. It appears to me that this proposition assumes 
the very fact to be established, which is the only question in 
issue. For what purpose docs the defendant question the juris- 
diction of the Court 2? Solely to show that its proceedings and 
judgments are void, and therefore the supposed record is not in 
truth arecord. Ifthe defendant had not proper notice of, and did 
not appear to, the original action, all the state courts, with one 
exception, agree in opinion that the paper introduced as to 
him is no record ; but if he cannot show, even against the pre- 
tended record, that fact, on the alleged ground of the uncontrol- 
lable verity of the record, he is deprived of his defence by a 
process of reasoning that is to my mind little less than sophistry. 
The plaintiffs in effect declared to the defendant : The paper 
declared on is arecord, because it says you appeared, and you 
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appeared because the paper isa record. This is reasoning in 
a circle. The appearance makes the record uncontrollable 
verity, and the record makes the appearance an unimpeachable 
fact, The fact which the defendant puts in issue is the vali- 
dity of the record, and yet itis contended that heis estopped 
by the unim peachable credit of that very record from disprov- 
ing any one allegation contained in it. Unless a court has 
‘urisdiction, it can never make a record which imports uncon- 
trollable verity to the party over whom it has usurped jurisdic- 
tion, and he ought not therefore to be estopped, by any 
allegation in that record, from proving any fact that goes to 
establish the truth of a plea alleging a want of jurisdiction.” 
On the same principle, in suits on foreign judgments 
founded upon an appearance of defendant by an attorney, an 
answer that the attorney appeared without authority is always 
considered a good defence.‘ j 
915. The question of the existence of the jurisdiction 
of a foreign court has to be examined 
primarily with reference to the law of 
termined with refer- the country in which that court may 
ence to the lawsof be situate, and from the Government 
its own country. whereof it may derive its judicial powers. 
Thus in Castrigue v. /mrie, Lord Chelmsford, speaking of 
the legal effect in England of a judgment of a French court 
in a proceeding in rem said, that in such cases the question 
will be—‘< first, whether the subject-matter was so situated as 
to be within the lawful control of the State under the authority 
of which the court sits; and, secondly, whether the Sovereign 
authority of that State has conferred on the Court jurisdiction 
to decide as to the disposition of the thing, and the Court has 
acted within its jurisdiction. If these conditions are fulfilled, 
the adjudication is conglusive against the whole word.’’5* This 
rule is recognized in its broadest extent in Italy, where M. 
Constant after observing that c’est @apres la lot du leu ou le 
jugement ctranger a été rendu qu’tl faut appricier si le 
tribunal était compétent, says: Le fait que le tribunal 
étranger ‘tait comprtent d’apres la tor italienne ne serait, 
our la cour saiste de l'tnstance en exequatur, gu’une con- 
sideration secondatre; la raison décistve, c'est que le juge 
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était competent @’aprés la loi du pays ou le jugement a été 
prononce. . . . le principe que la compétence est rigie 
par la loz du tribunal qui a rendu le jugement nous parait 
devoir étre absolu @apres la lot italienne ; c’est d’ailleurs le 
plus raisonnable en theorie et le plus facile «& appliquer, 
souvent méme le seul possible, st Von veut gue Vexécution des 
jugements ¢trangers soit une réalite.” 

Asa general rule, each State can framo any laws it may 
consider proper for the administration of justice in its courts, 
and to its subjects. ‘The first and most general maxim = or 
proposition, says Mr. Justice Story in his work on the Conflict 
of Laws, is that every nation possesses an exclusive sovereignty 
and jurisdiction within its own territory, The direct conse- 
quence of this rule is, that the laws of every State affect and 
bind directly all property whether real or personal within the 
territory, and all persons who are resident within it, whether 
natural-born subjects or aliens, and also all contracts made and 
acts done within it. A State may therefore regulate the vali- 
dity of contracts and other acts done within it, the resulting 
rights and duties growing out of those contracts and acts, and 
the remedies and modes of administering justice in all cases 
calling for the interposition of its tribunals to protect and 
vindicate aud secure the wholesome agency of its own laws 
within its own dominions.” The same doctrine is either 
tacitly or expressly conceded by every jurist who has discussed 
the subject at large. Hven protected Native States in India 
have that power inherent in| them. The Faridkote State has 
been held by the Punjab Chief Court in Bikrama Singh v. 
Bir Sing,’ to have that power on grounds applicable to all the 
other Native States. 
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C/) Plowder,d., in his judgment in this easesaid.? The truth seems to be, as regards 
this and other States in [ndia which are similarly cireumstanced, that they have as States 
all such attributes of Independent States as are compatible with their conditions of pro. 
tection and dependence, and are consistent with the terns of any compact sabsisting 
between them and the Protecting Power, and with the established course of dening 
between them and that Power. fn the courts of law. at least of that Power, it seems to 
me almost a matter of necessity that these States should. in respeet of sueh questions as 
arise in this case, be regarde Land treated as ona footing similiar to that of Independent 
States. though not exactly blentical by reason of the relations existing between them 
and the British Crown. When a question arises as to the authority of the State to legislate 
and to constitute Courtsof Justice, as to the Jurisdietion of the Courts of the State, and the 
effect of the judgments of such conrts within the State and beyond it, there seems no 
alternative for a Court, as soon as itis conceded thit there is a State. save to be guided by 
the prineiples of International law. 6 6. 6 [t seems inaccurate to cleseribe the 
Paramount Power, tts ak SOUP CE of thse rights ina Protected Dependent State, which are 
inherent im all States. as such; aud when any such right alleged to exist ina Protected 
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216. The courts of other countries, however, are not 
oe to receive ound, and generally not inclined, to 
recognition must be Tecognize the jurisdiction as sufficient, 
exercised in accor- Whenit is exercised against the general 
dance with general principles of international law. No 
weineintes of Interna- government can, even by express legisla- 
tion, appropriate to itself a jurisdiction 
over non-resident strangers in excess of what is permitted 
usually by the rules of international law. “Jurisdiction to be 
rightfully obtained,” says Mr. Herman, “ must be either upon 
the person of the defendant, being within the territory cf the 
sovereign, where the court sits, or else his property must be within 
such territory, otherwise no sovereignty can be exerted upon 
the principle, Hxtra territorium jusdicenti impune non paretur, 
and should the law waking power of a nation or State expressly 
grant to its judicial tribunals jurisdiction over persons or pro- 
perty not within its territory, such grant would be treated else- 
where as a mere usurpation, and all judicial proceedings under 
it utterly void. No sovereignty can extend its own process 
beyond its own territorial limits, to subject either persons or 
property to its judicial decisions.” Similarly Dr. Story 
says:—‘ It is true that nations generally assert a claim to 
regulate the rights and duties and obligations and acts of their 
own citizens, wherever they may be domiciled. And so far 
as these rights, duties, obligations, and acts afterwards come 


ooo ee 





State is disputed. the point for inquiry seems to be not whether Cie Paramount Power has 
expressly recognized its existence, but whether the right claimed ly » been lost or modified, 
Now the right of jurisdi¢tion is one of the rights incident. to Indeprc: ence. co ee 
It cannot be inferred from the mere fact that the Faridkot State has submitted itself to 
the British Crown, that its legislative authority is Impaired in res 
for the administration of Civil dustice by its own tribunals, 
feetly consistent with the retention of this power. The first: article (of) the Sanad) 
confirms and guarantees to the Raja, all the powers, and authority, civil, criminal and 
fiscal at present exercised by the Raja. The first article wppeurs tO Include legislative 
wuthority in Civil matters, including the jurisdiction of State tribunals. Presumably such 
authority is vested either in the Rajacas Ruler of the State, or in the British Government, 
and it must necessarily have beeu frequently exereised in the past 20 years, 
has been made to show that it has been exercised by the British Governme 
ix evidence that it has been exercised by the Raja. Hf it be held. as ] consider it| must be. 
until the contrary is shown, that the Raja had power to prescribe rules for the administra- 
tion of justice by the State tribunals it seems beside the mark to inquire whether in 
past times it was the practice of she State to claim and to excreise jurisdiction by its 
courts in Civil matters over alions, resident or non-resident. Ino this Case We are concerned 
only with existing rules, not rules that have heen supersede, There can be very little 
doubt that before the days of British Croteetion the Raja of the time regulated the pructice 
of his tribunals as he thought fit, ‘Mais is the important point.and not the rules which 
were prescribed in those days. Holding the Raja to have the power claimed in his behalf, 
it follows that the circumstance thai the State isa) Protected State. does not affect. the 
validity of the rules prescribed by him, They have the sume effeet in his own territory as 
rules on the same subject. preseribed by any of the great nations of Europe, have in their 
respective territories, or by the British Government have in British India.” 


pect to prescribing rules 
such submission being per- 
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ht, whereas there 


§, 216.] JURISDICTION MUST HAVE EXISTED ACCORDING TO INTERNATIONALLAW. 568 


under the cognizance of the tribunals of the sovereign power of 
their own country either for enforcement or for protection or 
for remedy, there may be no just ground to exclude this 
claim." Sut when such rights, duties, obligations, and acts 
come under the consideration of other countries, and especially 
of the foreign country where such citizens are domiciled, the 
duty of recognizing and enforcing such a claim of sovereignty 
is neither clear, nor generally admitted.”” In Buchanan v. 
Rucker,” Lord Ellenborongh, speaking of the local law of the 
Island of Tobago, which was relied upon in support of a con- 
structive service of the summons on a non-resident foreigner, 
asked : “* How could that be obligatory upon the subjects of other 
countries? Can the Island of Tobago pass a law to bind the 
rights of the whole world? Would the world submit to such an 
assumed jurisdiction.” Similarly, Chief Justice Best in Douglas 
v. Forrest" said: ‘To be sure, if attachments issued against 
any persons who were never within the jurisdiction of the 
Court issuing them, could be supported and enforced in tbe 
country in which the person attached resided, the Legislature of 
any country might authorize their Courts to decide on the 
rights of parties who owed no allegiance to the Government of 
such country, and were under no obligation to attend its courts 
or obey its laws.” In Ha parte Blain,’* Lord Justice James 
said that English law had a right to say to any foreigner, * If 
you make acontract in England, or commit.a breach of a contract 
in England under a particular Act of Parliament, a particular 
procedure may be taken by which we can effectually try the 
question of that contract, or that breach, and give execution 
against any property of yours in this country. Ifa foreigner 
being served with a writ under the provisions of the Judicature 
Act, does not choose to appear, and the Legislature said, ‘ If 
you do not appear you will commit a default in that way, and 
we will give judgment against you.’ whether that judgment 
would under such cirenmstances, be recognized by foreign 
tribunals, as being consistent with International law and the 
general principles of justice, is a matter which must be deter- 
mined by them. It is not consistent with ordinary principles 
of justice or the comity of nations that the Legislature of one 
country should call on the subject of another country to 
appear before its tribunals when he has never been within their 


® Deck v. Duck, 2 Bw. and Tr, 90. 4 Bing. 703, 
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jurisdiction. Of course, if a foreigner has come into this 
country and has committed an act of bankruptcy here, he is 
liable to the consequences of what he has done here; but, in 
the absence of express legisiative provision, compelling me 
to say that the Legislature has done that which, in my 
opinion, would be a violation of International law, I 


respectfully decline to hold that it has done anything of 
the kind.” 


Thus as a gencral principlea judgment by a foreign 
court not properly constituted isa nullity, though the pre- 
sumption is in favor of its being properly constituted.'> In 
Robinson v. Bland,’ the judgment of a French Court of Mar- 
shalls, a ‘Court of Honor’ with regard to the payment of a 
oaming debt, was disrevarded as being the sentence of a ‘ whim. 
sical and fantastical court,’ resembling the Lawless Court held 
at Rochford in Essex. And in Gage v. Bulkley,” the judg- 
ment of a French Commissary Court for the same cause being 
pleaded in bar, the Court refused to recognize it, because it was 
the sentence, not of a judicial tribunal, but of a Court ofa 
purely political nature to determine disputes that might arise 
in relation to French actions. In Zaylor v. Ford,’ Black- 
burn, J., said: *‘* It may, ofcourse, be said that the Interna- 
tional law on any subject can only be that law which is 
common to the laws of all nations, and that whatever is in 
excess of that is a violation of International law: and that, 
therefore, in the case of assumed jurisdiction, only those in- 
stances of it can be called part of the law of nations which are 
recognized and adopted by all States. This is sound: but we 
venture to think, more especially as this law in every State is 
liable to frequent alteration (as the recent changes in our 
own rules testify) that the larger doctrine which we have 
advocated is also sound aud must ultimately prevail, that, not 
the common instances in which the principle is adopted, but 
the principle itself now forms part of International law ; and 
that till a consensus of opinion is arrived at, the instances in 
which it is so adopted must in every case be left to the dis- 
cretion of the several States.” 


Practically, the question has to be left to the discretion 
cf the Courts of the country in which the judgment is brought 
forward to receive effect, and the Courts of that country not 
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seldom adopt their own law as a measure of the validity of the 
jurisdiction exercised by the foreign court. A very notable 
illustration of this is furnishe 1 by the German law, where the 
Civil Procedure Code has enacted that a foreign judgment to 
receive an exeguatur for its execution there should have been 
rendered by a tribunal competent according to the German 
law. The German courts, as observed by M. Constant, 
require that “/e juge allemand ditt examiner la compétence 
du tribunal ¢tranger, non seulement au point de vue de la 
question de savorr si le juge étranger a fait des principes 
reconnus, en matiere de compctence, une application saine 
et conforme aux regles poses par /e droit allemand ; mats 
encore  Peffet @appriécier st les farts, a raison desquels il a 
été fait application de ces principes, etaient de nature a 
justifier Vattribution de la compctence au juge etranger et st 
ces faits sont reellement prouvés.” 


Thus Plowden, J., in his judgment in the case of Bik- 
rama Singh v. Bir Singh, said: ‘© 'The principle already set 
out (Godard v. Gray) seems to require that the expression 
should include competency of jurisdiction in the foreign court 
according to its own laws, Otherwise it would be difficult to 
afirm that the judgment created « legal obligation in the 
foreign State, or to deny that its performance might be excused 
elsewhere. But if this be so, is the expression to be limited to 
competency of the foreign court according to its own laws ? 
It is clear that the meaning of the expression under notice is 
to be determined by the laws of this country, and there is no 
maxim of International jurisprudence which requires that the 
question of competency of the court pronouncing a judgment 
should be determined in fureian court called upon to enforce 
the judgment, solely with reference to the rules of jurisdiction 
prescribed by its own laws for the original court, ‘Civilized 
nations differ widely as to the rules of jurisdiction. Naturally, 
therefore, when called upon to enforce foreign judgments 
each tries by its own maxims the competence of the courts 
which pronounced them. To do otherwise would be to license 
every foreign state to draw to itself all causes which it pleased ; 
nor can any Judge be required to eafurce a duty not imposed 
upon the defendant by an authority held lawful in his own 
tribunal.’ '”” 


17 Con, Exe. Jug. Etr. & 
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cient ground of competence for enforcing such a judgment in 
England.” In Schibsby v. Westenholz,*’ the contract sued 
upon was not made in France, and the defendants had been 
served with the citation through the French Consulate in 
London, but had not entered any appearance. The Court of 
Queen’s Bench held that, since the defendants had never owed 
any allegiance to France, or made a contract in that country, 
or taken any part in the proceedings, the foreign judgment 
should not be enforced against them. Blackburn, J., in his 
judgment in the case, said: ‘¢ The question we have now to 
answer is, can the empire of France passa law to bind the 
whole world ? We admit, with perfect candour, that in the 
supposed case of a Judgment, obtained in this country against a 
foreigner, being sued on inacourt of the United States, the 
question for the court of the United States would be, can the 
island of Great Britain pass a law to bind the whole world? We 
think in each case the answer should be, No.’ These observations 
were quoted with approval and acted upon in Hinde v. Ponnath 
Brayan,“" by Innes and Muttusami Ayyar, J.J., who said that, 
‘the cause of action in the suit in the Mahe Court did not 
arise at Mahé, the defendant in the French Court did not 
reside at Mahé, and there appears no circumstance in the case 
which in a proper view of International law could give the 
French Court jurisdiction or impose upon the defendant a 
duty to obey the judgment.” Similarly, Sir Charles Turner, 
C.J ., and Muttusami Ayyar, J., in Nallatambt Mudaliar v. 
Ponnusamte® said: ‘It will be noticed that it is an indis- 
L, R., reg 359, 
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pensable condition that the foreign court. should have jurisdic- 
tion over the defendant. It has jurisdiction over the defendant 
if he was, at the time suit was commenced, a subject of 
the foreign country, or if he was at that time domiciled or tem- 
porarily resident therein; and in respect of an obligation con- 
tracted in a foreign country, it would possibly be held thatthe 
Courts of that country have jurisdiction overa foreigner, though 
he may not be domiciled and may have left the country 
before suit brought; and in respect of the transactions of a 
joint stock company formed for the purpose of carrying on 
business in a forcign country, the courts of that ountry 
may, under certain circumstantes, have jurisdiction over a 
member of the Company, though he may never have resided 
therein nor owe allegiance thereto. . . . 3. The 14th 
article of the Code Civil permits a French citizen to cite 
before a French Court a foreigner, even though, not resi- 
dent in French territory, to enforce a contract whether made 
in French or in foreign territory. The Municipal law of 
France has force only within its own territory. A judument 
passed under that law can be enforced in British Courts only 
in virtue of principles of International law which have extra- 
territorial operation. British Courts then are not bound to 
enforce in all cases judyments passed by French tribunals 
against foreigners on contracts made out of French territory.” 
In Appasami Poullev. Parry,”* Mr. Justice Muttusami Ayyar 
said, ‘“‘the test of jurisdiction 1s not the law of France which is 
only territorial in its operation, but some recognized — principle 
of International law which has extra-territorial operation.” 


218. Itis clear, upon principle, that if a person, as plain- 
Estoppel from plea of tiff, ‘Sselected the tribunal ol a foreign 
want of jurisdiction Country as the one in which he would 
against foreign judg- sue, he could not afterwards say that the 
men: judgment of that tribunal was not binding 
upon him.’ In Novelli v. Ross2,*" it was held that a judgement 
ofa French court avainst an Englishman who brought a suit 
there would be binding on him in an Koglish court, even though 
given ona misinterpretation of the English law upon the subject. 
fn Nallatambi Mudatiar v. Ponnusami,?” Sir Charles ‘Turuer, 
C. J., and Muttusami Ayyar, J., said :—* In suing as a 
plaintiff in the court of a country to which he owes no 
allegiance, he has voluntarily submitted to its Jurisdiction, 


2a Vv. 1. J. 188. 26243, and Ad, 747. 
2% Bchibsby o. Westenholz, L.R,6Q. B. 161. | 27 {.L, K., I Mad. 


568 DEFENDANT ESTOPPED FROM PLEA OF WANT OF JURISDICTION. [8 218, 


and he cannot afterwards object to the validity of the 
judgment of the court on the ground that it had no juris- 
diction over him.” There isa difference, however, in this 
respect, between the position of the plaintiff and that of the 
defendant. The latter ‘is summoned to the foreign court, 
and therefore to a certain extent his appearance there is under 
compulsion, except that he has, where judgment has been 
given for the plaintiff, rendered himself liable to the suit by his 
own act ; but the plaintiff’s appearance there is so far volun- 
tary, that being presumbly at arms’ length from his opponent 
and his only remedy being at law, he must perforce choose some 
tribunal ; and although the defendant be non-resident and an 
alien, he has adopted one in his own country, its laws giving 
that court jurisdiction over his opponent, This difference, 
however slight it may on analysis appear, has always been 
maintained ; and the consequence is that whereas the most com- 
mon form of defenceis absence of jurisdiction in the foreign 
court, yet the plaintiff may not raise this question of jurisdic- 
tion by way of reply, by reason of his so-called voluntary 
submission to the tribunal.” Voluntary appearance by the 
defendant also before a foreign court, as before a domestic 
court, is often said to confer jurisdiction on that court, which 
it does not possess otherwise, aud such appearance will cer- 
tainly estop him from pleading defect of personal jurisdiction, 
and in British India it will have that effect in spite of the last 
clause of Explanation VI of Sec. 18. 

Thus if a party choose to appear and contest the merits, and 
thus submit to the jurisdiction of the court, waiving his personal 
immunity, the judgment will be as conclusive as though he 
were a resident or citizen of the state in which the judgment 
is obtained.” In Nandoth Mammiv. Neelancheraytl,” the 
defendant had appeared in the court at Mahé and defended the 
suit without making any objection to the jurisdiction. Sir 
William Morgan, C. J., aud Holloway, J., said that, ‘* Justice 
requires us to hold that a man who has thus taken the chances 
of a judgment in his favor, which would, if obtained, have 
relieved him from all liability, 1s equitably estopped from after- 
wards setting up the objection.” And that decision was 
approved of and followed in Nallatambt Mudaliar v. Ponnu- 
sami! on the ground that © by appearing in the foreigu court 
and taking no exception to its jurisdiction, the defendant for 
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the time, puts himself under the jurisdiction of the court.” 
Sir Charles Turner, C.J., and Muttusami Ayyar, J., observed 
in that case that ‘‘he has led the plaintiff to believe that the 
proceedings are allowed by him to be effectual, and encouraged 
the plaintiff to proceed in them instead of withdrawing from 
them and instituting proceedings elsewhere. Jt is, therefore, 
in our opinion, a legitimate application of the principles re- 
cognized in our courts to hold thata defendant who has, ander 
the circumstances, submitted to the jurisdiction, cannot after- 
wards question it.” The same has been recently held in Mazel 
Shauv. Gafar Khan, in which Sir Arthur Collins, C. J., 
and Shephard, J., observed that ‘the defendant did not protest 
that the court had no jurisdiction, but appeared by an agent 
and defended the suit. Having done so, and having taken the 
chance of a Judgment in his favor, he cannot now, when an 
action is brought against him onthe judgment, take exception 
to the jurisdiction.” 

The same view is taken by the Enelish courts. Thus in 
De Cosse Brissac v. Rathbone,” it was contended that. the 
defendants had appeared in the foreign court, merely for the 
protection of the property which they had in France and which 
would have been liable to seizure if they had not appeared and 
a judgment were passed against them for default, but. the 
arvument was overruled; and it was held that ‘ where the 
defendant voluntarily appears and takes the chance of a jude- 
ment in his favor, he is bound.” Lord Blackburn also ex- 
pressed an opinion against similar contention In S7mpson v, 
Fogo ;** andin Dufles v. Burlingham.’ ‘The same was held in 
Voinet v. Barrett.” Mr. Pigoti also observes that the distinction 
isnotonly unsubstantial but unsound.” Speaking of the practice 
of the American courts, Mr. Freeman says.3' “If the defend- 
ant, though a non-resident, not subject to the jurisdiction of a 
foreign court, appears in the action, he cannot avoid the effect 
of the judgment entered therein against him by showing that 
he appeared merely to protect bis property from seizure upon a 
Judgement by default.’” 


(Cg) Thedecision in Apyesimi Poulle ve Parry? is not against this view, ay though 
the defendants defended the suit and appealed acaiast the deci-ton in it, yet they iret of 
all protested against the jurisdiction of the court. ced the Madras Heh Court sari ov Tt 
would have been idle to repeat an objection which they were aware Che frened coutts 
would not entertain, but there is nothing to show that they abandoned their ryght to pists 
onitoslould the necessity for doing so arise elewhere” 
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219. Foreign judgments have, on the analogy of the 
practice of the English Courts, long 
Foreign judgments re- received a recognition in the courts in 
cognized and enforced British India, even as the basis of claims, 
in British India. ? 
and often been enforced by means of suits 
brought on them and decreed. Even prior to the enactment 
of the Civil Procedure Code of. 1839, it was laid down in 
Macpherson’s Civil Procedure Code, that, ** Foreign judgments 
must, in order to be received, fiually determine the points in 
dispute, and must be adjudications upon the actual merits; and 
they are open to be impeached upon the ground that the 
foreign court had no jurisdiction, whether over the cause, over 
the subject-matter or over the parties, or that the defendant 
never was summoned to answer, or had no opportuni y of 
making his defence, or that the judgment was fraudul ently 
obtained.”"" And this was quoted with approval by Bayley, 
J., in Sreehuree Bukshee,” in which a claim was brought on a 
judgment of a French Court. In Boloram v. Kamecence 
Dossce" also, a suit was brought on a judgment of a French 
Court inthe Civil Court of Hoogly, and on appeal, the Calcutta 
High Court said, “If that court finds that there is no reason 
to question the decision upon the ground of fraud or want of 
jurisdiction, or that it was unduly obtained, the court should 
accept the foreign judgment, as conclusive between the parties, 
and should not enquire into the merits of the case, or the 
propriety of the decision.” Such suits have in fact been 
quite frequent in the courts since their first establishment, 
The law on the point was rauch discussed in Likrama 
Stagh v. Bir Singh’? in which Plowden, J., said: ‘It 
has long been established in England as well as America 
and other countries, that an action may be founded upon a 
fureign judgment; and suits of this nature have also been 
recognized in India. They were recognized some 60 years ago 
in the courts of the mofussil by the Sadar Diwani Adawlat of 
Bengal, which regarded suits upon decrees of the Supreme 
Court as suits upon foreign judgments.* In Morley’s Digest, 
Volume I, page 504, are two instances Of suits on judgments in 
the Supreme Court in 1776 and 1778, and the note indicates 
that such actions were not unfrequent in 1850.% The Sadar 
Diwani Adalat, Bengal, in Construction No. 1188, and in the 
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vase noted at page 389 of Morley’s Digest, Volume I,* regarded 
foreign judgments as enforceable by action, The like view 
has been taken by the High Court of Calcutta. Suits brought 
upon judgments of the French Court at Chandernagore have 
been treated by the High Courts as maintainable, and the 
English Law as to such suits applied. In XV W. R. 500, it 
appears not to have been doubted that if the Recorder had 
jurisdiction over the defendant, an action brought on a judg. 
ment of the Court of Queen’s Bench would lie. An instance 
of such a suit in the mofussil of Bombay is to be found in 
LL. R., WL Bom., page 193." The same doctrine is well 
established in Madras, the cases being collected in the judgment 
in Sama Rayar v. Annamalai Chetti.” It has also been 
recognized by this court in respect of a judgment of a court of 
the Faridkote State in case No. 4 of Punjab Record 187-4. 
Lastly, the Limitation Act, 1877, in Article 117 of Schedule 
I], expressly contemplates suits upon foreign judgments.” 

In the Civil Procedure Code of 1877, the rule of 
res judicata was enacted, for the first time, so as to embrace 
the bar of a fresh trial by a foreign judgment. The language 
of the main rale was, no doubt, as regards the court of com- 
potent jurisdiction, co-extensive with that which was employed 
in the rule of ds pendens as enunciated in Sec. 12 of the 
Civil Procedure Code. But the express exclusion of foreign 
courts from that rule by a speeial Explanation attached to 
Sec, 12, and its non-exclu-ion from the rule of res judi- 
cata clearly showed the wider scope of the latter rule, All 
possible doubt in. regard to the matter was removed by the 
addition to Sec. 15 of Explanation VI, which provides that 
‘where a foreign judgment is relied on, the production 
of the judgment duly authenticated is presumptive evidence 
that the court which made it had competent jurisdiction, 
unless the contrary appears on the record ; but such presump- 
tion may be removed by proving the want of jurisdiction.” 
Since then the recognition of a foreign judgment as res judt- 
cata has heen a portion of the positive law of British India. 
In Kandasami v, Motdin Satb,* a suit was brought on a 
judgment of a foreign court, and the judgment was held con- 
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clusive against the defendant. In the Civil Procedure Code of 
1882, the section was amended so as to render the competency 
of jurisdiction necessary in regard to the subsequent suit also. 
That did not affect, however, the effect of foreign judgments 
as res qudicata. 


990. In Bhavanishankar v. Pursadri,” the Bombay 
High Court made a distinction between 

Courts in Protected the judgments of French Courts and those 
Native States arc of the courts of the Protected Native 


eer ; ts for - r : : . : 
ie eemeer the States in India. Mr, Justice Melvill, in 


rule of res judicata.  elivering the judgment of the court, 
said—“ that the Civil Procedure Code 

contains no provision for making a foreign judgment an engine 
of attack, as well asa means of defence. . . . We cannot 
find in the Reports a single instance in which a suit founded 
upon the judgment of such a court has been entertained by a 
court in British India, and in the absence of precedent, we are 
not disposed to express an opinion favourable to the entertain- 
ment of such suits. . . . Jt may now be taken as esta- 
blished that a court which entertains a suit on a foreign judg- 
ment cannot institute an enquiry into the merits of the original 
action, or the propriety of the decision. It can feel no confi- 
dence that it is doing Justice between the parties, except in so 
far as such confidence is based upon its general belief that the 
tribunals of the Foreign State ordinarily conduct judicial enqui- 
ries with intelligence and integrity... . Some courts in 
Native States may be sufficiently well constituted, and their pro- 
ceedings sutheiently well conducted, to entitle their judgments 
to respect; but this is notoriously not so in regard to other 
States, and, indeed, must be regarded as the exception rather 
than the rule. Qur courts are not in a position to draw distine- 
tions, which would necessarily be invidious, and not necessarily 
correct, between the courts of diflerent Native States. . oo. . 
We think that it is safe and proper to hold that the legislature 
did not intend that the courts of British India shou!d in any way 
enforce the decrees of any courts situate in Native States, 
except such courts as may have been notified by the Governor- 
General in Council under Sec. 434. It follows at once from 
this that a suit cannot lie in a British Court upon the judgment 
of any Native Court not so notified. . . . We think that 
it was clearly the intention of the legislature that the decrees of 
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the privileged Native courts should oceupy the same position 
us the decrees of British Courts, and should not carry with 
them any greater advantages, . . . . Except in this 
peculiar case (in which suits are permitted to be brought in the 
High Courts on judgments of Courts of Small Causes in order 
to obtain execution against immovable property) it must be 
taken to be settled that a suit will not lie in our courts upon 
the judgment of any court in British India; and it follows 
that a suit will not lie upon the Judgment of any Native court, 
although such court may have been notified under See. 434.” 
This decision was dissented from in Sama Rayarv. Annamalat- 
chetti,' in which Hutchins, J., said that—* he should be 
inclined to draw exactly the opposite inference from the fact 
that the decrees of privileged Native courts may be executed as 
if they had been passed by British Courts, The reason why a 
suit will not lie on the judgment of one of our courts is that 
Soc, 244 of the Code provides that all questions relating to the 
euforeement of a judgment shall be determined by order of the 
court executing the decree and not by separate suit. It is a 
greater privilege to be able to execute a decree than to be able 
to enforce it by another suit; and See. 14-scems to show that 
there are may grounds upon which a foreign Judgement may be 
impeached in a suit which could not be pleaded in execution pro- 
ceedings. It would be surprising if the legislature had enabled 
the Governor-General in Council to give to the decrees of Native 
courts all the force possessed by British decrees before allowing 
them the moderate efficacy possessed by other forcign judg. 
ments.” Kindersley, J., in his decision in that case, pointed out 
that Mathappa v. Chellappa’? was an appeal arising out of asuit 
which was brought upon a decree of the Civil Court of Puddu- 
kotta; “aud the whole of the argument of Mr. Justice 
Holloway in that case would have been beside the questicn, if 
in no case would a suit lie upon a decree of a court of a Native 
State; that the term foreign court and forcign judgment are 
defined in the Civil Procedure Code so as tv include the courts 
in the Native States and their judgments, and no distinctiun 
is made in any part of the Code, or in the Indian Lititation 
Act relating to suits on foreign judgments between the judg- 
ment of a French Court and that of a court in a Native State. 
The Punjab Chief Court also has taken the same view In 
Bikrama Singh v. Bir Singh,*” in which Plowden, J., said : “1 
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take the judgment of the Commissioner in this case, and that of 
the Bombay High Court which he has followed, to amount in 
substance to this: that even if an action can be founded in our 
courts upon a foreign judgment, the judgments of the courts 
of Native States in India oucht to form and do form an 
exception to the rule. Or, in other words, it ought to be and is 
a valid defence to an action founded on a foreign judgment that 
it is the judgment of such a court. This contention seems to 
be based upon three grounds:—(1) that actions on judgments 
appear not to be recugnized and to be by implication prohibited 
by the Code of Civil Procedure, Sec. 11 and Sec. 434; 
(2) that the obligation to obey a judgment is not included in the 
Indian Contract Act among obligations resembling those creat- 
ed by contract; and (3) that the rule uf justice, equity and 
good conscience requires the judgments of courts of Native 
States to be made an exception to the general rule. As to tlie 
first ground, it is not within the scope of Sec. 11, and it may 
he doubted whether it is within thescope of the Civil Procedure 
Code to define causes of action. Any inference drawn from 
that section that the judgments of courts of Native States 
cannot form the basis of an action, may equally be drawn not 
only against suits upon any judgment, domestic or foreign, bnt 
also against suits on other obligations, however evidenced, or 
created, which are not expressly provided for by the Indian 
Legislature in the Code; as, for instance, actions founded on 
torts. As to Sec. 434, in its terms it merely provides for the 
execution by the courts of British India of the decrees of 
such courts as the Governor-General in Council may notify 
under that section. The fact that in this section the legisla- 
Jature las made provision for the decrees of the courts of 
Native States being placed in an exceptional and favored 
position, equal to that of the decrees of domestic tribunals, 
is not logically sufficient ground for the conclusion, either 
that the judgments of all foreign courts (as defined in the 
Code) or of a particular class of such courts, v7z., courts of 
Native States not notified under Sec. 434, shall not be 
enforceable by suit in British India. It may perhaps be inferred 
that suits onthe judements of courts of States which have 
been notified under that section will not ordinarily lie, but 
even this rule might be open to exceptions. . . . . On 
the other hand, in Sec. 2 of the Code defining a foreign judg- 
ment, no distinction is made between the judgments of 
courts of Native States and other foreign judgments, nor in 
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Sec. 18, where all foreign judgments are placed upon 
a footing of equality in bar of an action. As to the second 
ground, the argument from the Contract Act is of little force. 
The obligation which arises from the fact that the judgment 
of a court of competent jurisdiction whether domestic or 
foreign has adjudicated that a certain sum is due from one 
party to another is certainly not an obligation ex contract, 
The obligation appears to arise from the duty of obeying the 
command of the Sovereign power issued by the court in 
exercise of the authority delegated to it by that power. Nor 
do 1 think that the relation existing between a judgment- 
creditor and a judgment-debtor can be said to be a relation 
resembling those created by contract, within the meaning of 
the Act. Itis true that in the Enelish courts until recently, 
though apparently not since the Judicature Act came into 
force, the form of action in suing upon a judement adjudicat- 
ing money to be due was an action In assumpsit, as for a debt. 
This was in truth a fiction of the English law. The same form 
applied to an action by an informer for a penalty under a Sta- 
tute, and having regard to the source of the obligation in either 
case, there is a close analogy between the two actions, and they 
are in fact classed together by Blackstone.** . . . . As to 
the third ground, I am unable to agree with the Commissioner 
thatthe rule of justice, equity, and good conscience requires that 
if actions be held maintainable on foreign judgments, the judg- 
ments of courts of Native States should be treated as an excep- 
tien: or, in other words, it should be a valid defence that the 
judgment was pronounced by the court of a Native State. To 
affirm this proposition would involve the affirmation that no 
judgment pronounced by a court ofa Native State, although 
of competent jurisdiction, is worthy of recognition in our courts 
when set up by a plaintiff as the basis of an action. I cannot 
reconcile this with the enactment by the Legislature of Sec. 13 
of the Code, which places all foreign judgments upon a footing 
of perfect equality when set up by a defendant in bar of an 
action, I apprehend that in every action upon a foreign judg- 
ment in this Province, every defence is admissible which justice, 
equity and good conscience require to be admitted. As a 
general guide to the rule required by justice, equity and good 
conscience, I have no hesitation in holding that the court is 
justified in resorting to the Enyvlish law, as well as the law of 
other countries, for principles on which to frame ifs own rules 
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for particular predicaments. In so doing, this court has the 
example of the Indian Legislature in legislating, and of the 
High Courts of Calcutta and Madras in dealing with this very 
subject, This court must also, [ think, be guided by the 
principles on which the Indian Legislature has acted in deal- 
ing with the cognate question of the exception admissible to 
the judgment of a foreign court of competent jurisdiction, 
when set up in our courts as a plea in bar. Thus, I think, 
it may be deduced from Sec. 14 of the Code, that any excep- 
tion which may be set up under Sec, 14 to a foreign judgment 
when pleaded in bar may be set up asa defence to a suit ona 
judgment of a foreign court of competent jurisdiction. The 
defence admissible certainly cannot be held to be only co- 
extensive with the exceptions enumerated in Sec. 14. For 
other defences may be found which according to the broad rule 
of equity, justice and good conscience ought to be recognized 
as valid. At the same time the adoption of the rule in Sec, 14 
of the Code as indicating defences which shonld be admitted 
almost necessarily involves this, that any matter which the express 
terms of these rules render by necessary implication inadmis- 
sible as a ground of exception, mast also be regarded as inad- 
missible as a ground of defence. For instance, an exception 
based on the allegation that the judgment proceeded on a 
mistake of the foreign court as to its own law, (whether or 
not such mistake be apparent on the face of the proceedings) 
anpears to be an exception excluded by the terms of clause (6) 
of Sec. 14, and inadmissible as an exception (unless it also 
falls under one of the other clauses), and, therefore, presum- 
ably inadmissible as a defence. It is further a material fact 
that in dealing with foreign judgments when set up by 
a defendant in bar to an action, the Legislature has put all 
forcign judgments on a footing of equality, avoiding any 
invidious distinction as to the judgments of courts of Native 
States. It is difficult as [ have said to reconcile this enactment 
with the proposition under notice which involves the affirmation 
that no judgment of such a Court, even if it be of competent 
jurisdiction, is worthy of recoznition when set up by a plaintiff 
as the basis of an action.” The learned Judge added “that in 
no Court either of law or equity in England, as I understand, 
could a defendant succeed by a bare plea in an action upon a 
foreign judgment that it was the judgment of a Court of a 
barbarous or uycivilized State. He would have to advance 
sume more specific and definite ground than this for avviding 
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the judgment.” In France the idea of making any general 
distinction hetween the recognition of the judgments of the 
civilized and the uncivilized nations has been cundemned ag 
linpolitic. Comment en effet classer les peuples en nations 
ciuelisées dont les jugements peuvent ¢ctre acceptés, et nations 
non-civilisces dont les jugements doivent ¢étre repoussi's? 
Lopération presenteratt autant de difficult's que de danger 
et d’inconvenance.” 


is a direct result of the manner in which the 
rule of res gudicata in revard to foreion 
Foreign judgment can- judements has been enacted in this 
not be res judicata country, that such a judement will not 
unless it were so in a pe eS ak 
the country in which be Tes judicata here unless it would be 
it was passed. such if it were passed in this country. 
Resides, a foreign judgement to receive 
effect in any country must have been final and conclusive in the 
country in which it was passed.°° In J*rayes v. Worms,%’ in 
which the defendant pleaded the Judgment of a Court in Cali- 
fornia as res judicata, Erle, C.J., in the course of the argument 
referred to the circumstance that it did not “appear that by 
the law there administered the decision was final. If the Court 
passing a judement or taking cognizance of it on appeal sus- 
pends its execution, an action on it In the English Courts will 
be stayed until the suspension isremoved.’*® — It has sometimes 
been held that the pendency of an appeal may afford ground 
for the equitable interposition of the Court to prevent the 
possible abuse of its process, and on proper terms to stay exee 
cution in the action, but it cannot bea bar to the action 
itself.°9 Mr. Westlake observes, however, that when a judg- 
ment is of no force in its own country pending the appeal, it 
would seem that it ought on principle to receive no force 
here; and he cites Patrick v. Shedden"' in support of the view 
that no action would lie on a foreign Judgment that “ could be 
executed in its own country, pending the appeal, only subject 
to security being given for repayment in case of reversal.” 
This appears to have been considered as the estab- 
lished doctrine in the United States also in Auber v. Hovey,” 
in which it was held by the Massachusetts Supreme Court that 
‘Sif by the law of the State where judgment is obtained appeal 
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does not stay proceedings on judgment in that State, pendency 
of such appeal is no bar to action on judgment.” Similarly, Mr. 
Wells says: ‘‘ It is a settled principle that the judgment of a 
Court cannot have elsewhere any other or greater force or effect 
than it has in the State wherein rendered, so that where a 
Statute provides that all contracts which are joint only by the 
Common law shall be considered as joint and several, and there 
under a judgment is recovered against one of several joint obli- 
gors, that judgment does not discharge the original obligation 
as to the eo-debtors not sued, and therefore they cannot avail 
themselves of it when afterwards ued on it in another State.” “ 


This principle is of quite a general application and 
recognised in almost every country in Kurope. Speaking 
of the French Law, M. Moreau says: “ Qu’on ne peut 
déclarer erccutoire un jugemeni contre leqguel un recours sus- 
pensif d’eréeution peut encore ctre forme, & moms cependant 
que la ligislation du pays ou a cté rendu le juyement ne 
donne effet anv jugements méme non definitifs. Mats en ce 
eas l'exequatur ne doit étre donn’ qu avec réserve des droits 
qui peuvent encore ctre caerc’s devant les tribunaux ctrangers 
par le défendeur condamné.’ Similarly, M. Constant says : 
Un tribunal ne peut donc accorder Pecequaiur 4 un gugement 
ctranger que sila décision ctrangcre est clle-mime exccutoire 
dans le pays dont elle «mane, av moment ou Pon en reclame 
Perécution dans un autre pays.’ In Germany also it is 
necessary ‘que cette décision est passce en force de chose 
jugée dans le pays ot elle a été rendue, c'est-a-dire qu'elle 
ne peut plus tre atinquce, dans une instance rigulivre, au 
moyen d'un recours quelconque.” In Belgium that rule has 
been expressly enacted in the Civil Procedure Code. 


922, The Indian Legislature in recognising foreign judg- 

ments as res judicata did not adopt the 

_ view of the English Courts as to their 
nition : : 

mentsin British India, 2bsolute conclusiveness, and qualified the 

gencral rule enacted in Sec. 13 by a 

number of limitations embodied in the next Section. There 

being no express provision as to when a suit may be brought 

on a foreign judgment, there is nu enactment also as to the 

circumstances in which such a judgment may or may not be 


Suydane e, Barber, 75 Am Doe, 344 5ST Cun. Exe. Jug. Etr. 
Woll, Hos. Jud, A174. 43 Val BL lv, 
Mor Kit Int Jug. 30, es 3sa Bapra s. 1d. 


Von. Exe Jug. Etr. 7 


S. 223,] LIMITATIONS OF RECOGNITION OF FOREIGN JUDGMENTS, 579 


considered conclusive, when it forms the ground of a suit. It 
has been held, however, that ‘ whatever objections are declared 
by the Legislature to be admissible against a foreign judement 
produced by a defendant in bar toan action, are equally adimissi- 
ble against a foreign judgment produced by a_ plaintiff cither 
to found or to support an action.” “When the Legislature 
has solemnly declared,” said Plowden, J., in Bikrama Singh v, 
Bir Singh, “that as between plaintiff! and defendant a 
foreign judgement relied upon by the defendant shall be de- 
prived of its efhcacy as an adjudication, if it has certain speci« 
tied defects, I think the Indian Courts are bound to follow 
this example aud hold that the same defects shall deprive a 
foreign judgment of cflicacy when relied upon by the plaintiff, 
with the consequence that no delect can be held to vitiate a 
foreign judgment, when relied upon by the plaintiff, which, 
according to the same Legislative enactment, could not vitiate 
such a judgment when relied upon by the defendant. Upon 
this view itis not competent to our Courts to examine any 
foreign judgment, whether of the Court of a Native State or 
any other State, in order to determine whether the judgment 
is erroneous upon the merits, unless it appear on the face of the 
proceedings to be founded upou an incorrect view of International 
Law, or some law in force in’ British India. Bat our Courts 
may determine whether a judement relied on by a_ plaintiff 
and pronounced upou the merits was pronounced by a Court 
of competent Jurisdiction, whether it is, in their opinion, cone 
trary to natural justice, and whether it was obtained by fraud.” 
The exact character of these limitations, subject to | which 
foreign judgments are to receive effect bere, has not often come 
for decision before the Courts in British India, but valuable 
help may be had in the determination thereof from the earlier 
eases in England in which similar limitations were recognized 
in giving effect to foreign judgments as greunds of action. 


223. In 1888 the Indian Legislature, in all probability 
6s . with reference to the arguments urged 
Provision for enquiry : ae 
into the merits ot jud- by the Bombay High Court for distin- 
ements of foreign guishing the Judgments of the Courts of 
Courts in Asia and Native States from those of other Foreign 
Africa, Courts, enacted,” that “where a suit 1s 
instituted in British India on the jadgment of any Foreign 


Court in Asia or Africa except a Court of Record established by 
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Letters Patent of Her Majesty or any predecessor of Her Majesty, 
ora Supreme Consular Court established by an order of Her 
Majesty in Council, the Court in which the suit is instituted 
shall not be precluded from inquiry into the merits of the 
ease in which the judgment was passed.” The effect of this 
amendment is to allow ‘ the merits of a case to he enquired 
into our Courts, even when they have been fully enquired into 
by the Foreign Court.’? Apparently this is virtually destroying 
the effect of a foreign Judgment not only as a grouné of action 
but also asa res gudicata ; and a refusal to give recognition to 
the judgments not only of the Courts of Native States but also 
of those in the French and Portuguese territories in India, and 
even of the English Lower courts in the Colonies and Depend- 
encies of the British Iimpire in Asia and Africa. Mr. Justice 
Story observed’ that “the rule that the Judgment is tobe 
primd facie evidence for the plaintiff, would be a mere delusion, 
if the defendant might still question it by opening all or any 
of the original merits on his side; for under such circuinstances, 
it would be equivalent to granting a new trial.’’ This obser- 
vation has been adopted by Mr. Lerman,” and other writers. 
The Madras High Court took, however, an opposite view of 
the effect of the amendment in Mazal Shau Khan vy. Gafar 
Khan; in which Sir Arthur Collins, C.J., and Shephard, J., 
said: * We are clearly of opinion that it was not intended by 
the Legislature when amending Section 14 of the Code that parties 
to an action ona foreign Judgment should have the right to have 
the ease re-heard. All that the section says is thatthe Judve is 
not to be precluded from inquiry into the merits. Jn the present 
case he has so inquired having had before him ample materials 
in the judgment of the Bastar Court and the evidence then 
taken, and he then found that the Jude ment was well founded.” 


224. Considering the limited extent to which the force of 
— res judicata has now been Icft in this 
A foreign judgment to country to foreign judgments, a close 
be a bar must be on ore Fe a : 
ho mictiic: examination of the limitations prescribed 
by Sec. 14 1s not necessary, and only a 
few general observations will be made in regard to them, 
The first limitation provided for is that a foreign judgment to 
operate asa res judicata should be on the merits. A judgment 
of dismissal of a suit on account of bar by law of limitation 
not be on the merits, and therefore not binding in any 
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country other than that in which it was pronounced, though it 
might be considered to be on the merits if it proceeded ona 
statute of prescription or on a statute which not only barred the 
remedy but extinguished the right itself.7?7 In faer, if the law 
of the foreign country only barred the remedy, the only issue 
decided in that country in such a case would be as to whether 
the suit was barred there, and a judgment on that point could 
have no bearing in determining even whether a suit on the 
same cause of action would not be barred in any other country, 
whether the rules of limitation applicable to that class of suits 
might be citerent. 


In The Delta,"® Sir Robert Phillimore appears to have held 
thata judgment by default ison a matter of form and not on the 
merits; and therefore not entitled to recognition, It appears 
that in that case there had been an enquiry into the merits. 
Mr. Pigott says; ‘¢ This principle is also to be found in) many 
foreiun decisions,” but that it “should certainly be strictly 
limited to judgements coming from countries in which a 
judgement by default isa matter of form only, the Taw there 
not requiring an examination into the merits’? In British 
India an ex parte judgment is preceded by an enquiry 
into the merits and therefore can never be a matter of 
form only. In Dikrama Singh v. Bir Singh the judg- 
ment sued upon had been passed on an et parte enquiry, 
and the Punjab Chief Court held that it could not be 
examined to determine whether it was erroneous on the 
merits. The decision of the Chief Court in Jones v. Zuhru 
Mal is not against that view, as it proceeded on the ground 
that the ez parte judgment discussed ‘none of the merits of the 
case us regards defendants 1] and 2, and more inquiry should 
have been made, notwithstanding the non-appearance of defen- 
dants 1 and 2.”?) Mr. Frizelle, in delivering the judgment of 
the Court, said: ** Had defendants appeared and pleaded in the 
Nahan Court, plaintiff no doubt would have been prepared 
with further evidence, but their not having done s0, does not 
make the judgment one on the merits, and the only remedy I 
can see is that plaintiff should now be allowed to prove his 
case on the merits, and that there should be a full inquiry 
and a decision on the merits as if the suit had been originally 
brought in the Umballa Courts.” The learned Judge expressly 
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admitted, however, that to bar an enquiry into the merits, 
** the judgment should be one on the full merits, and in an et 
parte case as fur us they can be ascertained ex parte.” 

225. As tothe appearance on the face of the pruceedings 
ne of a mistake of International Law or of the 
oreign judgment to be ’ e Titish bndige 4 ee 

a bar in British India '@W 0 ritish indla, an apparent error, 
must not disclose as distinct froma provable error, in a 
on its face a mise foreign judgment has often been held tu 
take of International avoid it in the courts of a foreign country. 
or Indian Law. la. Reiners D , ag z “—"W.. 
n Reimers v. Druce,"* Lord Romilly, 
M. R., expressly said that ‘a foreign judgment sought to be 
enforced in’ England was impeachable for error apparent on 
the face of it, and explained that, by apparent error, he 
meant such error as shows upon the face of the judgment 
itself, as without any extrinsic evidence, shows that the Judge 
had come to an crronecous conclusion, either of law or of fact.” 
Sir Robert Phillimore in delivering the judgment of the Privy 
Council in Messina v. Petrocochino,” jucidentally observed 
that ‘a foreign judgment of a competent court may indeed be 
impeached, if it carries on the face of it a manifest error.” In 
Simpson v. Foyo,** Wood, V. C., expressed a similar opinion. 
Blackburn, J., however in Godard v. Gray, condemned the 
distinction, observing that “in no case that we know of, is it 
ever said that a defence shall be admitted if it is easily proved, 
aud rejected if it would give the court much trouble to investi- 
gate it. Yet on what other principle can we admitas a defence 
that there is a mistake of English law apparent on the face of 
the proceedings, and reject a defence that there is a mistake of 
Spanish or even Scotch law apparent in the proceedings, cr that 
there was a mistake of English Law not apparent on the pro- 
ceedings, but which the defendant avers be can show did exist.’’ 
The distinction has, however, been retained in India. Sec. 14 
recognizes an apparent error as a sufficient plea against a foreign 
judgment, but only if the mistake isas to International law 
or the law of British India, Thus even an apparent mistake 
in regard to facts or as to the law of the country in which the 
judgment may have been pronounced, or of any other country 
will not be a good plea against a foreign Judgment, 

In regard to mistakes of facts or of the law of any 
country other than that of England, the view of the English 
Courts appears to be the same.’ , Thus in Bank of Austra- 
lasta v. Nias," the defendant in'a suit brought to enforce a 
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Colonial judgment advanced certain pleas denying the pro- 
mises upon which the original action was brought, and 
alleging that they were obtained by plaintiff's fraud. Lord 
Campbell, C. J., said: ‘The pleas demurred to must now 
be taken to have been in due manner decided aguinst the 
defendant. . . . It seems contrary to principle and 
expediency for the same questions to be again submitted to a 
jury in this country.” And since that decision, Cockburn, 
CO. J., in Munroe v. Pilkington,” said: “ we are bound to hold 
that a judgment of a foreign court having jurisdiction over the 
subject-matter cannot be questioned on the ground that the 
foreion court had come on the evidence to an erroneous con- 
clusion as to the facts.””’ So alsoin the United States, in 
Harrison vy. Lowrie,’ a suit was brought on a judgment 
recovered in the English Court of Queen’s Bench; and 
the New York Superior Court said—* The court in which 
the trial was had and judgment entered having acquired 
jurisdiction of the person of the defendant, its adjudication 
upon the issues formed by the pleadings is conclusive in an 
action upon the judgment in the courts of this country, and 
the defendant is precluded from inquiring into, questioning, 
or defending upon the merits.” And in Konitzhy v. Meyer,” 
it was held that ‘San indemnitor is bound by the judgement in 
a suit against the person to whom he ts liable, in respect to the 
subject-matter of the guaranty, if he had notice of the action, 
and that a judgment rendered in Germany has the same effect 
in this respect as one pronounced by our own courts.” 

As to a mistake of the courts of the dec fort there is a 
eneral presumption in favor of their correctness as to that law. 
arke, B., in Alivon v. Furnival,” said that “the foreign 

judgment is prama facie evidence of the law therein laid down.” 
Hayes, J., in Dent v. Smith® observed that “the decision is 
about the best evidence you can have of the law of the country.” 
In Messina v. Petrocochino,”’ Sir R. Phillinore in delivering 
the judgment of the Privy Council, said: ‘lt must be pre- 
sumed that the Greek Court rightly interpreted and applied 
the Greek law.”’? It is generally considered that ‘a foreign 
judgment, when it is brought into the English Courts 
to he enforced or recognized, is not examinable on the ground of 
a mistake in the interpretation and application of its own 
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law.”> This presumption in favor of correctness in regard to the 
law of the country in which the judgment is rendered has some- 
times been held to be capable of rebuttal. Thus in Becquet v. 
Mac Curthy,’* Lord Tenterden said—** We ought to see very 
plainly that that (Frencli) Court has decided against the French 
Law, before we say that their judgment is erroneous upon such 
ground,” implying that if it clearly appeared, the Court would 
not give effect to the judgment. In Castrique v. /mrie,” 
Blackburn, J., in delivering the opinion of the majority of the 
Judges, said thut we must (at least till the contrary is clearly 
proved), give credit to a foreign tribunal for knowing its own 
law, and acting within the jurisdiction conferred on it by that 
law.” In Meyer v. Ralli,” a judgment of a French Court 
was allowed to be impeached in England as both the parties 
admitted that the foreign Court had wrongly construed its own 
law, Archibald, J., having, in delivering the judgment of thie 
court, said “the (French) Court expressly professes to proceed 
on the ground of Freach Law ; and, although the presumption 
would be that the Court in delivering judgment would be taken 
to kuow its own law, still it clearly appears that that law 
was not followed, and we are precluded by the findings in the 
case from holding that the court has rightly declared it. The 
contrary, to use the words of Blackburn, J., clearly appears, and 
either from inadvertence or some other reason, the foreign 
tribunal has gone manifestly wrong.” It does not profess ‘to 
declare what is the law of Austria, If it had, though equally 
wrong, we might have been bound by Castrigue v. Imrie to 
have given effect to it’? Mr Pi ivott says: ‘ The defence 
that the foreign Court has made a mistake as to the law ofsume 
third country incidentally involved cannot be raised, the same 
principles applying to this as to the preceding cases.” 


226. In fact, in England even the plea recognized by 

im t mistakes (tH Indian Legislature us to apparent 

ven apparent mmistaxes errors in revard to International law or 
of International or 

English law do not English law. is not allowed at present, 

affect tho binding In ‘England the present law on the entire 

daha za peace as question was laid down in Godard v. 

1g ° 
Pet ae senses Gray,’? by Blackburn, J., who said 
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that the decisions ‘‘ seem to leave it no longer open to 
contend, unless in a court of error, that a foreign judgment 
can be impeached on the ground that it was erroneous on 
the merits; or to set up as a defence to an action on it, that 
the tribunal mistook the facts or the law.’ Thus Mr, Foote 
in his work on Private International Law, says: “It has 
heen stated that a foreign judgment will be reviewed here, if 
hased upon an erroneous interpretation either of Private In- 
ternational Law or of English Law, but the later decisions 
clearly show that this is a misapprehension. There can be no 
difference, in the words of Blackburn, J., between a mistake 
made by a foreign court as to English law, and any other 
mistake, unless it is to be said that a defence which is easily 
proved is to be admitted, but that one which would give the 
court much trouble to investigate is to be rejected; and 
accordingly no foreign judgment can be impeached by show- 
ing that it was wrongly arrived at.' . . . . It may be 
assumed, from the enunciation of law by Blackburn, J., that 
the judgment of a court, if final, 1s examinable for no error or 
inistake, except a mistake by which it gave itself jurisdiction, 
although by the principles of Private International Law, it 
would have had none, The earlier dicta to the effect that a 
foreign judgment will be reviewed for any error in Private 
[International Law, or for any violation of natural justice, 
would seem, upon examination of the authorities, strictly 
applicable only to this point.” ° 


‘97, The term natural justice has been sometimes used 
Foreign judgment to be and understood in a very comprehensive 
binding must not be and vaguc sCnse. It has been put for- 
contrary to natural ward even as a reason for the validity of 
justice: any defence; Sir G. Mellish, L. J., 
having, for instance, observed in Ochsenbein v. Pape- 
lier,> that ‘‘It was held that a foreign Judgment could be 
impeached at law as contrary to the principles of natural 
justice, as, for instance, on the ground o the defendant 
having had no notice of the foreign action, or not having 
heen summoned, or of want of jurisdiction, or that the 
judgment was fraudulently obtained.” It might seem even 
to allow of an investigation into the moral rightness of the 
decree, That the Judgment or the proc-edings of the Foreiyn 
Court ‘* were contrary to the principles of natural justice is a 
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sweeping accusation which was formerly much resorted to as a 
defence, and is even now to be met with sometimes. Lord 
Ellenborough said there might be such glaring injustice 
on the face of a foreign judgment, or it might have a vice 
rendering it so ludicrous that it could not raise an assumpsit, 
and if submitted to the courts of this country could not be 
enforced.” These remarks were quoted with approval by 
Plowden, J., in Bikrama Singh v. Bir Singh. In Sheehy v. 
The Prof. Life Assurance Co.,‘ Baron Watson said: 
“ We cannot enquire into the proceedings of another court, 
except so far as we can see that they are contrary to natural 
justice. No doubt there is a presumption against a judgment 
being contrary to natural justice. A plea of contrariety to 
natural justice must allege specifically the facts showing the 
contrariety.” In Henderson v. Hendersun,’ Lord Denman, 
C. J., said, that injustice has been done ‘is never to be 
presumed ; but the contrary principle holds, unless we see in 
the clearest light that the foreign law, or at least some part of the 
proceedings ofthe foreign court, are repugnant to natural justice.’’ 
But in certain circumstances, the inference in regard to a judg- 
ment being against natural justice is unavoidable. There is a 
reluctance sometimes expressed to give effect to a foreign judg- 
ment pronounced on summary procedure, without the enquiry 
directed by ordinary law, Thus in Anderson v. Haddon,§ 
the suit was brought by the liquidators of a Scctch Bank to 
recover the amount of a call upon its shares of stock, imposed 
by a decree of the Court of Session of Scotland, which was 
authorized to pass such a decree on production by the liquidators 
of such acompany of a list, certified by them, of the names 
of the contributories liable.’”” The Supreme Court held the suit 
untenable, observing that ‘inasmuch as the mode provided by 
the Act of Great Britain of ascertaining the liability of the de- 
fendant is summary, in derogation of the Common law, and in the 
nature of bankruptcy proceedings, it has no extra-territorial 
force, either by virtue of its own inherent elements or any pro- 
vision contained in the Act itself creating a personal responsi- 
bility which could be enforced in the manner adopted in this 
action.” On principle, however, a foreign judgment can be 
refused effect only, when the procedure, as in that case, is so 
summary, as to render the judgment obtained thereon repug- 
nant to natural justice. 
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Similarly, a foreign judgment has been often held to 
be contrary to natural justice when it was pronounced by 
a court composed of persons having interest in the judgment 
and its results? Thus in Price v. Dewhurst,® Shadwell, 
V.C., said, ‘“‘wherever it is manifest that justice has been 
disregarded, and that the parties are merely making use of 
legal proceedings asa matter of form, for the purpose of doing 
that which is contrary to all notions of justice, viz., of deciding 
for themselves, and in their own favor, the court is bound to 
treat their decisions as a matter of no value and no substance,” 

As another illustration of a judgment being contrary to 
natural justice, reference may be made to the case of Simpson v. 
Fogo,? in which Wood, V.C., treated as void a decision of the 
court at New Orleans, which refused to recognize the plaintiff's 
right ina ship which he had validly acquired, and which would 
have been admitted in any other country; it being a general 
principle that the transfer of personal property must be regulated 
by the law of the owner’s domicile, and if valid by that law 
ought to be so regarded by the courts of every other country 
where it is brought into question. The law of Louisiana, how- 
ever, as to the necessity of delivery to complete the sale of gouds 
involves no such inherent injustice as absolutely to disentitle it 
to regard when brought into question jn other countries. tn 
Liverpool Marine Credit Co. v. Hunter,’ it was contended that 
the law of Louisiana, which refused to recognize transfers of pro- 
perty in chattels without delivery of pussession, was su contrary 
to natural justice, that it was entitled to no respect in the English 
courts, but the contention was overruled, and with reference to 
the decision in Simpson v. Fogo, Lord Chelmsford said, ‘ It is 
the application of the law to foreigners, and the refusal to recog- 
nize their title to chattels—a title which is valid and complete in 
their own country —unless the property ig accompanied with pos- 
session, which renders, not the law itself, but the decision of the 
courts of Louisiana upon it open to the reproach of injustice.” 

228. The scope of the term natural justice has practically 

been restricted to much narrower limits. 
Terin natural justice re- Thus Mr. Foote, after observing ‘that 
fore me nerally to maa: error in law, whether domestic, foreign or 
ters of procedure. : : ; ae S 
international, is not in itself a ground on 
which a judgment can be reviewed in a foreign court, unless 
such error involve an assumption of jurisdicticu in violation of 
7 1638 P. BR. No, 191 01H. & M, 106. 
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ordinary international principles, or the court pronouncing 
the judgment, has proceeded without due notice against 
a petty who is neither bound nor has consented to accept 
any substitute for notice in fact which the court may have 
deemed sufficient,” says ‘‘so far as these requirements 
are based upon natural justice, the dicta that a foreigu 
judgment contrary to natural justice cannot be recognized 
may be supported, but there seems no ground for extend. 
ing them further.” "' In Cowan v. Braidwood,” the defend- 
ant being sued on a judgment of a court in Scotland in his 
plea as to the judgment being contrary to natural justice, only 
alleged that the proceedings in which that judgment was passed 
had not been notified to him “according to the course and 
practice of the court” and that be did not know of them so that 
he might ‘*by himself, his proctor, attorney, or other agent by 
him appointed and instructed in that behalf, appear or plead, 
or in any way defend himself in the said action.” The plea 
was rejected, however, as not disclosing a sufficient defence; as 
it might mean that he had no such notice, as he ought in 
strictness to have had, und was very far from alleging 
that he had not notice of the proceedings, and left it open 
that he might have had notice, so as to enable him to apply 
to the court. Busanquet, J., said—‘‘The plea does nvt allege 
that the defendant was not born or domiciled in Scotland, or 
that he had not property there; nor does it negative any of 
those circumstances which were adverted to in Douglas v. 
Forrest, as being necessary to give validity to the decree. 
Neither does it state that he had no notice of the proceedings. 
The words used seem rather to lead to the inference, that he 
had notice, but vot in the regular way. The plea goes on to 
allege, that be did not know of the proceedings, so that he 
might appear and defend himself in persun, or by attorney or 
agent. But this is a very qualified allegation. Jf the defen- 
dant meant to deny that he knew of the proceedings, he should 
have averred that fact.in a different manner. It therefore seems 
to me, that the plea is deficient, and that the defeudant is not 
warranted in the conclusion which he draws, that the decree 
is contrary to natural justice.”” And Maule, J., said—‘‘The 
ccurts at Westminster, in sustaining decrees of foreign courts 
against absent persons, have decided, that, in their judement, 
a decree may not be contrary to natural justice, although made 
apainst a party who is absent, for absence alone is not sufficient 
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to invalidate the proceedings.” In Crawley v. Isaacs * Baron 
Bramwell said : “Tt is clearly contrary to natural justice in 
one sense, that a judgment should be enforceable when there 
was lo cause of action, and yet it is clear that that is no de- 
fence to an action on the judgment. Does not that show that 
the term is used with respect to a foreign judgment in reference 
to the conduct or mode of procedure of the fureign court, 
rather than the meritsof the particular case. . .  . Ef the 
proceedings be in accordance with the practice of the forvign 
court, but that practice is not in accordance with natural jus- 
tice, this court will not allow itself to be concluded by them, 
hat, on the other hand, if the procedure be in aceordance with 
the natural justice the foreign court itself will interfere to pre- 
vent the plaintiff taking advantage of the judgment improperly 
obtained.” The plea of contraricty to natural justice is thus, 
‘‘really narrowed to the questivn of assumption of juris- 
diction over absent defendants, and its consequence ¢ service 
out of the jurisdiction.’ ”'' 

Even in regard to these matters, the laws of different States 
are not the same. ** And although the method of conducting the 
trial, the rules of evidence applied, or other details of practice, 
may differ from those to which we have been accustomed in our 
own courts, we niust not be too hasty in assuming that therefore 
the result is contrary to natural justice.!’ The method: of inves. 
tigation in different countries,’ it was said in #7zdton v. Giuyott,'” 
‘Care adjusted to the conceptions of expediency and) propriety 
that prevail in each, and it would be mere higotry to assert that, 
upon the whole, the truth of disputed facts is not as well as- 
certained in France or Holland or Germany as it is in England 
or the United States. Our law of evidence is largely a_ series 
of negations, sedulously framed, to exclude from consideration 
all indicza of the truth which do not fall within the class of 
those it regards as competent and safe, while in continental 
countries a larger latitude of investigation is indulged. In 
matters of evidence and procedure, to say nothing about the 
weightier matters of law, the wisdom of yesterday is the folly 
of to-day ; and it is doubtful whether our present methods do 
not differ as greatly from those of the recent period, when 
parties were not permitted to testify, as they do from the 
methods of continental countries, Who can say with reason 
that our system of investigation is more infallible than that 
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of France, or that a Frengh citizen, sued here, could not 
as justly complain of our rales of evidence, or of a bill of 
discovery which compels him to exhibit his case in advance 
to his adversary, as one of our citizens sued in a French 
court could of the methods of procedure there.” However 
as Wood, V.C., in Simpson v. Fogo!’ said: ‘If you find a 
course of procedure there which is not recognized by any 
other country in the civilized world, our own citizens must be 
protected from the loss of their property which would be in- 
flicted by decisions so arrived at.” In Fletcher v. Rogers'® an 
assumption of jurisdiction over persons by seizure of their pro- 
perty within the country, even though at variance with the 
laws of most of the States, was held to be not contrary to 


natural justice. 


929. Mr. Freeman says, * It would probably be impos- 
sible to furmulate a definition of natural 
Decision passed with- justice which all courts would accept as 
ee agenasee ada correct. All the courts in this country 
aries contrary to would, however, doubtless agree that it is 
natural justice, contrary to natural justice to condemn a 
party, or to decide any issue in which he 
is interested, without giving him some notice of the proceeding 
against him and some opportunity of presenting his cause of 
action or defence to the consideration of the court, or even after 
notice, to require him to appear before the courts of a foreign 
nation to which he owes no allegiance and of which he is not a 
resident, either temporary or permanent, unless for the purpose 
of asserting his claim to property situate within the territorial 
limits of such nation.” 9 


This is a requirement for the enforcing of a foreign judg- 
tment of a very general character, The French Jurists lay down 
expressly that the court asked to grant an exequatur for the 
execution of a foreign judgment ought to see sz les droits de 
la d‘fence ont ¢te respects, cest-a-dire stile défendeur a ¢té 
régulidrement assigné ou mis en demeure de faire valoir 
ses moyens et exceptions.” The Belgic Civil Procedure Code 
provides that the court asked for an exequatur shall before 
its grant examine, st /es droits de la defence ont été res- 
pect's.”*!| The Italian Civil Procedure Code similarly pro- 
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vides that the court shall see ‘se cifate regolarmente le 
parti,” and “se la parti siano state legalmente rappresentate 
0 legalmente contumaci.” “  Persunal service, however, is 
not necessary. In Becguet v, MacCarthy,” a summons tor 
the defendant had in his absence been served on the procura- 
tor-general in accordance with the law of the country in 
which the foreign judgment pleaded had been rendered. It 
was contended that the law did not provide any means where- 
by the procurator-general might hold communication or receive 
directions from an absent person, but Lord Tenterden, C. J., 
in delivering the judgement of the Court said: “We cannot 
take upon ourselves to say that the law is so contrary tu 
natural justice as to render the judgment void in a case 
where the process was so served.”’ 

And actual notice to a defendant, even il irregular, and 
therefore not sufficient to confer jurisdiction, is sufficient, if 
yiven in time, to avoid the objection of contrariety to nutural 
justice." [n the case last cited, effect of a service of notice in 
an illegal manner was discussed at length, and Plowden, J., said : 
‘© A judgment pronounced without any notice of the proceedings 
to the defendant may undoubtedly be regarded as obtained by 
prucedure opposed to natural justice, and therefore as a judg- 
ment contrary to natural justice. The defendant having had 
actual notice of the suit in the foreign court, and being, as 1 
find, subject to the jurisdiction uf the court, it 1s not open to him 
to object to the proceedings on the ground that the notice was 
not a legal notice. The contention for the defendant on this 
plea is that though the defendant had notice of the institution 
of the suit previous to its decision, the notice was not duly 
served according to the law of procedure which governed the 
court, and was not served in sufficient time to enable him to 
defend the suit. There is no allegation that the defendant was 
willing to defend the suit, and there is reason to infer that he had 
no such intention, The question of the regularity of the 
procedure in serving the process is a point which | vee 
the defendant is not entitled to open in this court. In Cas- 
trique v. Imrie, Lord Colonsay said :° «It appears to me that 
we cannot enter into an inquiry as to whether the French 
court proceeded correctly either as to their own course of pro- 
cedure or their own law.’ The case of Cowan versus Bratd- 
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wood” seems to be directly in point, where the absence of a 
defendant is technically correct, but is intentional. The prin- 
ciple as to defences on the ground of want of notice appears to 
be this: that the general jurisdiction is held not to attach in the 
particular case unless the defendant has had an opportunity of 
defending the case. This involves notice of the institution of the 
suit, and, probably, notice of a reasonable time betore judg ment. 
» « « e « <At any rate when the defendant though non- 
resident is subject to the jurisdiction, and has actual notice 
from the court of the suit, so as to have an opportunity of 
defending it, it is no defence that the notice was not served in 
strict accordance with the rules of the foreign Court in that 
behalf. It may be a defence that, notwithstanding that the 
notice was formally served according to such law, the notice was 
illusory as affording no real opportunity of defending the action,”’ 
and a fortior: if the notice was informally served, the same 
defence would be valid . . . . Defendant relies upon the 
case at Indian Law Reports, V Bombay 228. In that case 
it was found that ‘there was not de facto notice or what 
could be deemed equivalent to it,’ and the defendant was 
therefore not hound by an order of the court of Chancery in 
England made in his absence, and sought to be enforced against 
him in India. This doesnot conflict with the view that a 
person who has actual notice of a suit, sufficient to give him an 
opportunity of defending it, may be bound by it, or support the 
contention that. he is not bound by the judgment unless the 
notice is regularly served." So also in Jones v, Zahru: Mal,” 
Frizelle, J., said: ‘* It is not stated for them (the defendants) 
in appeal to this court that they did not receive notice, but if it 
happened to turn out to be a fact that they received no notice 
and merely did not put in this plea, because they disputed the 
jurisdiction of the Nahan court ab initio, this would necessitate 
the dismissal of the suit, not only as affecting the jurisdiction 
of the Nahan court — for no court has jurisdiction to decide a case 
upainst a person without allowing him the opportunity of a 
hearing— butalso on the ground that to pronounce such a judg- 
ment would be contrary to the principles of natural justice.” 
In Bardwell v. Collins," the Minnesota Supreme Court said ; 
Tn proceedings im rem, as in admiralty, and the like, where the 
process of the court goes against the thing, which is in the 
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custody of the court, and is technically the defendant, and 
persons are not made parties to the suits, but comein rather as 
interveners, it is not essential to the jurisdiction that the 
persons having an interest in the thing to be affected by the 
judgment should have personal notice of the proceeding, or 
in fact any other notice than such as is implied in the seizure 
of the thing itself. ‘here are other proceedings in the uature 
of proceedings in rem, many of them not strictly judicial, and 
none of them proceedings according to the course of Common 
law,—such as the probate of wills, administration on the 
estates of deceased persons, the exercise of the right of emi- 
nent domain, the exercise of the power of taxation, —which 
affect property rights, but in which personal notice to persons 
interested in the subject or object of the proceedings has never 
been deemed necessary. Some form of substituted service of 
notice, as by publication, has always, from considerations of 
public policy or necessity, been deemed appropriate to such 
proceedings, and hence, as to them, ‘due process of law.’ 
But we think that, from the earliest period of English juris- 
prudence down to the present, as well as in the jurisprudence 
of the United States derived from that of England, it has 
always been considered a cardinal and fundamental principle 
that, in actions im personam proceeding according to the 
course of Common law, personal service (or its equivalent, as 
by leaving a copy at his usual place of abode) of the writ, 
process, or summons must be made on all defendants resident 
and to he found within the jurisdiction of the court. We do 
not mean that the term ‘ proceeding according to the course of 
the common law,’ as used in the books, is to be understood as 
meaning, necessarily and always, personal or actual service of 
process; for although service by publication is of modern 
origin, there has always heen some mode by which jurisdiction 
has been obtained at common law by something amounting to 
or equivalent to constructive service, where the defendant could 
not be found and served personally. But what we do mean to 
assert is, that the right to resort to such constructive or sub. 
stituted service, in personal actions proceeding according to 
the course of the Common law, rests upon the necessities 
of the case, and has always been limited and_ restricted 
to cases where personal service could not be made because the 
defendant was a non-resident, or had abscorded, or had con- 
cealed himself for the purpose of avoiding service. As showing 
what means were resorted to as amounting or equivalent tu 
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constructive service, and how strictly it was limited to cages 
of necessity by both courts of Common law and Courts of 
Chancery, reference need only be had to 3 Blackstone’s Com- 
mentaries, 288, 444. Asa substitute for the means formerly 
resorted to in Hngland in such cases, most of the American 
States have adopted service of the process or summons by pub- 
lication. But we have found no statute, except the one now 
under consideration, which has assumed to authorize such a 
mode of service, and have found no case where its validity hus 
been sustained by the courts, except as to defendants who 
could not be found withiu the jurisdiction, either because of 
non-residence, or because they had absconded, or concealed 
themselves to avoid the service of process. We think this will 
be found true in every instance, from the earliest decisions on 
the subject down to the latest utterance of the Supreme Court 
of the United States in Arndt v. Grigas,”' in which that court 
took uccasion to set at rest some misapprehensions as to the 
scope of their previous decision in Hart v. Sunsom.**” 


930. In every attempt that has been made at a classifica- 
Foreign judgment to ‘ion of defences against the recognition 
be res judicata must Of foreign judgments, the fraud of the 
not have been obtained opposite party has always been put 
by fraud. forward prominently as a sufficient excuse 
for refusing this recognition. This has, in most cases,>* been 
taken as a truth, which it does not require any argument to 
support, So strict is the ruleas to fraud, that it is allowed 
effect even as against the judgment ofa court in a sister State 
in the United States. It has thus been held in a number of 
cases there, that the defence of fraud in obtaining a judgment 
may be made by plea in a cour; of law, to an action upon such 
judgment from another State,** though the question as to how 
far those cases were correctly decided does not require to be 
discussed in this Work. And the principle underlying the rule 
was well explained in Murray v. Murray,®5 in which the 
Oregon Supreme Court held that, **a judgment of a. sister 
State could be attacked collaterally for fraud by a party when 
offered in evidence in the courts of this State, for the reason 
that the party sought to be affected thereby has no opportunity 
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to attack it in our ows courts by a direct proceeding, and 
should not be required to go into a foreign State to do ao.” 

And the fraud in order to have this effect is made up of 
the same constituents as in an action of deceit, it being neces. 
sary, however, that there must be fraudulent allegations aud 
representations designed and intended to mislead, with know- 
ledge of their falsity, and resulting in damaging deception. In 
Castrigue v. Behrens® it was held that a mere concealment of 
facts would not afford sufficient ground to avoid a foreign 
Judgment, and also that the fraud to be a good plea 
must net be anything that was before the foreign court 
and virtually decided by it. In Cammell v. Sewell,” 
Martin, B., in delivering the judgment of the Exchequer 
Court, said that the fraud must be that in procuring the 
judgment, such as collusion or the like, or fraud in 
the court itself, and that it could not be set up against a 
foreign judgment that the defence to the suit in which it was 
rendered, was fraudulent. ‘The decision on appeal by the 
Exchequer Chamber was based on other grounds. In Crawley 
v. Isaacs,*’ the plea of the foreign judgment having been 
obtained on a false affidavit, was overruled on the ground = that 
it was a proper ground of appeal from the judgment, but could 
not be taken cognizance of by the English Court. in which the 
judgment was sought to be enforced. ‘The same view has some- 
times been taken by the American Courts alse. Thus it was 
held in TZebbetts v. Tilton™ that where the fact of fraud 
was involved in the issues it would uot be a sufhcient 
ground for impeaching the judgment. So alse if the frand 
ought to have been tried in tue original action, It cannot 
be set up, even although it was unknown and undiscovered 
at the time of the trial.” In Ailton v. Gruyott,” it was held 
that «a foreign judgment in personam rendered in a court 
of a civilized country having jurisdiction of the subject-matter, 
in a cause involving the cousideration ule ordinary mercantile 
transactions between the parties, and in which the defendant 
appeared and took part in the proceedings, cannot be in:peached 
when sued on here, although, atthe trial, the defendant was denied 
the benefit of our rules of evidence and procedure, and although 
the judgment was based on false testimony and was erroneous.” 

On the other hand, it has sometimes been held in England 
also, that a foreign judgment obtained by the fraud of a party 
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cannot be enforced in an action brought by him in an English 
Court, although the question whether the fraud had been per- 
petrated was investigated in the Foreign Court and decided in 
the negative. Thus in Aboulof' v. Oppenheimer,” a suit was 
brought on a fureign judgment, whereby defendant had been 
ordered to return certain goods to plaintiff or to pay her their 
value. ‘The defendant replied that the judgment had been vb- 
tained bv the plaintiff’s fraud in fraudulently representing to the 
Foreign Court that the guods were not in plaintiffs possession ; 
and it was held that the defence would be guod, even although the 
question whether the fraud had been perpetrated, was investigated 
in the Foreign Court, and it was there decided that the fraud had 
not been committed, It was argued that the Foreign Court “had 
jurisdiction to examine the defence and did examine it, and came 
to the conclusion against the defendants.” But Lord Coleridge 
said: “Tt has becn sugpested that there ought to be some 
limitation as to the rule, that the obligation arising on the judg- 
ment of a Foreign Court can be annulled by the defence that the 
Foreiga Court has been misled, and uot mistaken, if under any 
circumstances the fraud could have (been) brought under the 
notice of the Foreign Court. Ido not think that the general 
proposition, broad as it is, is to be subjected to any limitation of 
that kind; and [am of opinion that the fraud of the person 
who haa obtained the foreign judgment, is none the less capable 
of being pleaded and proved as an auswer to an action on the 
foreign judgment im a proceeding in this country, because 
the facts necessary to be proved in the English Courts were sup- 
pressed in the Foreign Court by the fraud on the part of the 
person who seeks to enforce the judgment, which the Foreign 
Court was by that person misled so as to pronounce. Where 
a fraud has been successfully perpetrated for the purpose of 
obtaining the Judgment of a court, it seeins to me fallacious 
to say, that because the Foreign Court believes what at the mo- 
ment it has no means of knowing to be false, the court is 
mistaken and not misled; it is plain that if it had been proved 
before the Foreign Court that fraud had been perpetrated 
with the view of obtaining its decision, the judgment would 
have been different from what it was.’’ Lord Justice Brett 
went still further. and said that even assuming that the plain- 
tiff’s fraud was alleged by the defendants in the suit in the 
Russian Courts, and that they gave evidence in support of it, 
and even * gave the very same evidence which they propose to 
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adduce in this action ; nevertheless the defendants will not be 
debarred at the trial of this action from making the same 
charge of fraud and from adducing the same evidence in 
support of it ; and if the High Court of Justice is satisfied that 
the allegations of the defendants are true, and that the fraud 
was committed, the defendants will be entitled to succeed in 
the present action.” A similar view appears to have been 
taken in some other cases,’ but, as pointed out by Mr. Pigott," 
they ‘‘do not carry the principle any further than that enun- 
ciated in Abouloff v. Oppenheimer, the fraud in each case 
having been in effect perjury in the Foreign Court.” 


The difficulty which seems to be involved in the foregoing 
decision is, that although the Foreign Court may have investi- 
vated the defence of fraud when set up, and although it may 
have given a decision on that point, our courts will neverthe- 
less entertain the same point over again. Mr. Pigott observes 
that the fraud alleged in this case was nothing different from 
an allegation of perjury, that if the Foreigu Court had been 
misled by fraudulent statements, an appen) could he from the 
judgment, and that “ defendants in foreign judgment actions 
will only be too ready to allege this kind of fraud, and as it 
has been decided to be a good plea, it will invariably be re- 
sorted to, not so much for the purpose of establishing the 
obligation, but as » convenient method of obtaining 4 re- 
hearing of the case upon its merits.” Referring to the argu- 
ment on which the decision in A bouloff v. Oppenheimer rested, 
Mr. Vanfleet says: ‘* According to that logic, a suit would 
never end. It could always he alleged that the court was 
deceived in the last suit tried. Why the Russian Court was not 
4s competent. as any other to determine what the truth was, or 
why it was not as competent to detect the false testimony of 
the defendant, that learned court did not point out. A court 
is always misled and deceived before it will reuder an erroneous 
decision. The defendant in the Russian Court had the oppor- 
tunity to show any cause that existed why the plaintiff ought 
not to recover. If he failed to raise the proper issues, it was his 
own fault. He ought to have seen to it that the Court was not 
deceived.” As another sort of fraud, Crompton, J., observed 
in Castrique v. Behrens,” that ** where by the contrivance of the 
plaintiffs the proceedings were such that the defendant had vo 
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opportunity to appear in the Foreign Court and dispute the 
allegations,” it would be a good defence to the action on the 
foreign judgment. 


231. Considerations of public policy are generally allowed 
Foreign judgment to 0 preventa recognition of foreign judgments 
beresjudicatamust by the courts of a country when they are 
not sustaina claim in contravention of the general policy and 
foundedonabreach the principles of the Government of that 
ee taal country. This is admitted by almost every 
writer on International law, and has even been adopted in 
the Codes of some of the countries. M. Constant says that 
it appears certain that the tribunal giving the exequatur for the 
enforcement of a foreign judgment must assure itself that judg- 
ment ne porte atteinte niala moratite, nid Vordre, nit au 
droit public del’ Etat ot elle doit étre exccutée.” The Italian 
Code of Civil Procedure expressly provides that before the 
grant of the exequatur, the court asked for it should ex- 
amine se las sentenza contenga dispostziont contrarie all’ 
ordine publico o al dirttto publico interno ael regro.” The 
Belgic Civil Procedure Code similarly requires the court. to 
see if da acvision ne contient rien de contraire « Cordre public, 
aux principes de Cordre public belye.” Such provisions are, 
however, not to be construed too literally. Speakiag of the 
provision Of the French Code, M. Moreau says: ‘Hille 
n'implique qu'on doive refuser Pexequatur & tout jugement 
etranger qui aurait fait Capplication @une loi ctrangere 
contraire « une de ces dispositions qui dans nos Codes sont «i. 
considérer comme dordre public. Tout ce qu'on peut et 
dott exiger, c’est que Veffet a produire par le jugement ne 
sort pas contraire « notre ordre public ; st cet effet ne blesse 
pas ses regles essentielles, il importe peu a la Souverainet: 
francaise que la lot dont il a ct’ fart application a Cetranger 
soit, méme sur un point interessant Vordre public, confor me 
ou contraire 4 notre léptslution.”' The German Code of Civil 
Procedure, still more like the Indian Civil Procedure Code, 
provides that execution will be refused when the execution 
would constrain the duing of an act that is forbidden by the 
German law.°*” 


The Indian rule is enacted in still broader words, and 
provides that a foreign judgment to constitute res judicata 
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in this country must not sustain a claim founded on a breach 
of Indien Law. Mr. Pigott expresses it as his opinion that 
the defence in an action on a foreign judgment ‘ must rest 
on the ground that the enforcement of the judgment would 
involve a violation of English public law.” In Rousillon v. 
Rousillon,®> the question was in regard to a contract made 
abroad in restraint of trade in Envland, and Fry, J., said: §* It 
appears to me plain on general principles that this court will 
not enforce a contract against the public policy of this country, 
wherever it may be made,’’ aud declined to entorce a judgment 
of the French Court which had condemned the defendant 
to pay damages for breach of the said contract. In De Brémont 
v. Penniman,’'a decree had been given by a French Qourt to 
a Frenchman for maintenance against his father-in-law, a citizen 
of America, in accordaace with a French statute providing 
for a needy son-ia-law’s maintenance iu a certain case by the 
father-in-law. The New York Supreme Court refused to enforce 
the judgment on the ground that the Freuch statute was not 
founded on general principles, but was local in its nature and 
operation, and of the character of a Police Regulation, being 
designed to regulate the domestic relations of those residing iv 
France, and to protect the public against pauperism.” It is quite 
settled that judgments proceeding on the revenues or penal laws 
of another country will not be enforced. In Folliott v. Ogden** 
it was admitted that by the criminal sentence of attainder of one 
sovereign independent state, no personal disability to sue in 
auother was created, although it had that effect in the State 
where the sentence was pronounced, and Lord Loughborough, 
C. J,, further said that—‘* if the penal laws of a foreign 
country do not in themselves import 4 personal disability to 
sue in this, neither do they, by divesting the pioperty of a per- 
son in that country, take away his right of action in England.” 
Lord Watson, in delivering the judgment of the Privy Council 
in the recent case of Huntington v. Attrill,®’ said: ‘+ Their 
Lordships cannot assent to the proposition that, in considering 
whether the present action was penal in such sense as to oust 
their jurisdiction, the courts of Ontario were bound to pay 
absolute deference to any interpretation which might have 
been put upon the statute of 1875 in the state of New York, 
They had to construe and apply an international rule, which 
ste ee 8 86. On appeal: Ogden . Follictt,3 T, R. 
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ia a matter of law, entirely within the cognizance of the Foreign 
Court whose jurisdiction is invoked. Judicial decisions in the 
State where the cause of action arose are not precedents which 
must he followed, although the reasoning upon which they 
are founded must always receive careful consideration, and 
mav be conclusive. The court appealed to must determine 
for itself, in the first place, the substance of the rights sought 
to be enforced; and, in the second place, whether its enforce- 
ment would, either directly or indirectly, involve the execution 
of the penal law of another state. Were any other principle 
to guide its decision, a court might find itself in the position 
of giving effect in one case and denying effect in another, 
to suits of the same character, in consequence of the causes of 
action having arisen in different countries; or in the predica- 
ment of heing constrained to give effect to laws which were, 
in its own judgment, strictly penal. The general law upon 
this point has been correctly stated by Mr. Justice Story in 
his Conflict of Laws, and by other text writers; . es 
The rule has its foundation in the well recognised principle 
that crimes, including in that term all breaches of public 
law punishable by pecuniary mulct or otherwise, at the 
instance of the State Government, or of some one representing 
the public, are local in this sense, that they are only cog- 
nizable and punishable in the country where they were com- 
mitted. Accordingly no proceeding, even in the shape of a 
civil suit, which has for its object the enforcement hy the State, 
whether directly or indirectly, of punishment imposed for such 
breaches hy the /er fort, ought tu be admitted in the courts of 
auy other country. Their Lordships have already indicated 
that, in their opinion, the phrase ‘ penal actions’ which is so 
frequently used to designate that class of actions which, by the 
law of nations, are exclusively assigned to their domestic forum, 
does not afford an accurate definition. In its ordinary accep- 
tation, the word ‘ penal,” may embrace penalties for infrac- 
tions of general law which do not constitute offences against 
the State; it may for many legal purposes be applied with per- 
fect propriety to penalties created by contract ; and it, therefore, 
when taken by itself, fails to mark that distinction between 
civil rights and criminal wrongs which is the very essence of the 
international rule. The phrase was used by Lord Loughborough 
and by Mr. Justice Buller in a well-known case and also by 
Chief Justice Marshall, who, in the Antelope’? thus stated the 
88 10 Wheaton, 138, 
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rule with no less brevity than force: ‘The courts of no 
country execute the penal laws of another,’ Read in the light 
of the context, the language used by these eminent lawyers is 
quite intelligible, because they were dealing with the conse- 
quences of violations of public law and order, which were 
unmistakably of a criminal complexion. But the expressions 
‘ penal’ and ‘ penalty’ when employed without any qualifica- 
tions, express or implied, are calculated to mislead, because 
they are capable of being construed so as tu extend the rule to 
all proceedings for the recovery of penalties, whether exigible 
by the State in the interest of the community, or by private 
persons in their own interest. The Supreme Court of the 
United States had occasion to consider the international rule in 
Wisconsin v. The Pelican Insurance Company.”’ By the statute 
law: of the State of Wisconsin, a pecuniary penalty was 
imposed upon corporations carrying ou business under it who 
failed to comply with one of its enactments. The penalty 
was recoverable by the Commissioner of Insurance, an official 
entrusted with the administration of the Act in the public 
interest, one-half of it being payable into the state treasury, 
and the other to the Commissioner, who was to defray the costs 
of prosecution. It was held that the penalty could not be 
enforced by the Federal Court, or the judiciary of any other 
State. In delivering the judgment of the bench, Mr. Justice 
Gray, after referring to the text books, and the dictum by Chiel 
Justice Marshall already cited, went on to say: ‘The rule that 
the courts of no country execute the law of another applies not 
only to prosecutions and sentences for crimes and misdemea- 
nours, but to all suits in favour of the State for the recovery of 
pecuniary penalties for any violation of statutes for the protec- 
tion of its revenue or other municipal laws, and toall judgments 
for such penalties.’ Their Lordships do not hesitate to accept 
that exposition of the law, which, in their opinion, discloses the 
proper test for ascertaining whether an action is penal within 
the meaning of the rule. A proceeding, in order to come within 
the scope of the rule, must be in the nature of a suit in favor of 
the State whose law has been infringed. All the provisions of 
municipal statutes for the regulation of trade and trading 
companies are presumably enacted in the interest and for the 
benefit of the community at large; and persons who violate 
these provisions are, in a certain sense, offenders against 
the State law, as well as against individuals who may 
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be injured by their misconduct. But foreign tribunals 
do not regard these violations of statute law as offences 
against the State, unless their vindication rests with the State 
itself, or with the community which it represents. Penalties 
may he attached to them, but that circumstance will not bring 
them within the rule, except in cases where these penalties are 
recoverable at the instance of the State, or of an official duly 
authorized to prosecute on its behalf, or of a member of the 
public in the character of common informer. An action by the 
latter is regarded as an aciio popularis pursued, not in his 
individual interest, but in the interest of the whole community.” 
Vice-Chancellor Wood in Simpson v. Fogo,” said: ‘I 
confess I yield to those judges constituting the court in 
Castrigue v. Imrie, who considered that even in the case of 
a judgment 7m rem, if there were on the face of the judgment 
a perverse and deliberate refusal to recognize the law of the 
country which has conferred the property, every thing having 
been rightly done to acquire the property, that in such a case 
it would be the duty of a court to refuse to recognize the efficacy 
of such a judgment.” But even where a foreign court, not of 
admiralty, has decided a case professedly but erroneously on our 
law, our courts are not concluded by such a decision.”' It is 
observed in Smith’s Leading Cases in the note to the Duchess of 
Kingston's case™ that ‘there is considerable authority for saying 
that where a judgment of a foreign court is given in perverse 
and wilful disregard of the law of England when clearly and 
plainly put before it, it would not be enforced by the tribunals 
of this country, though the defect be not apparent on the face 
of the proceedings.” This was the opinion expressed by some 
of the members of the Court of Exchequer Chamber in 
Castrique v. Imrie,"> in which case, Cockburn, C. J., referring 
to the judgement of a French Court, said that “it professed to be 
acting on the law of England, not to be setting up the law of 
France as over-riding it. All that can be said, therefore, is that 
they have misconceived the English law, and that the judgment 
was erroneous. But the result of the authorities on this subject 
clearly establishes that a judgment am rem of a foreign tribunal, 
turning on a question of English law, cannot though erroneous 
be questioned bya court in this country any more than if, turn- 
ing on the law of the country to which the tribunal belonged, 

it had been erroneous with reference to the latter.”’ 
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232. Foreign judgments in rem stand on a footing 
PiccaunitioualPerivn somewhat different from that of do- 
judgments én rens, mestic judgments ix rem as well as 
from that of foreign judgments in per- 
sonam. Their recognition and enforcement is still void of 
express legislative sanction, as while they are beyond the 
rule of res judicata enunciated in the Civil Procedure 
Code, there is nothing in the Indian Evidence Act to in- 
dicate that its provisions relating to judgments in rem can 
be construed so as to include foreign judgments. It will 
have been noticed, however, that on general principles of 
justice and equity they receive full recognition by the courts 
of British India on the analogy of the practice of the English 
courts. Several instances of such recognition have been 
referred to above in this chapter and in the preceding one. 
A foreign judgment ia rem concerning movable property is 
“ by the general consent of nations conclusive against the 
whole world.” Dr. Story says: ‘In all these cases the 
same principle prevails, that the judgment acting in rem 
shall be held conclusive upon the title, and the transfer and 
disposition of the property itself, in whatever place the same 
property may afterwards be found, and by whomsoever the 
latter may be questioned, and whether it be directly or in- 
cidentally brought in question.’”" Even foreign judgments 
in rem based on the revenue laws of the foreign country 
appear entitled to universal recognition, when there has 
been a vesting of property in consequence of them.” Mr. 
Herman speaks of it as a settled principle that probate pro- 
ceedings “have no effect whatever in other States, and an 
administrator or guardian will not be recognized as a party 
beyond the territorial jurisdiction of the court from which 
he derives his powers. He is not even permitted to 
bring a suit jointly with a domestic administrator,” 
There is considerable authority, however, for holding 
that the adjudications of foreign courts in matters of 
probacoquirisdiction: such as the proof of wills and the grant 
of administration or letters testamentary, are recognized as 
being of ubiquitous authority and universally conclusive. 
In Doglioni v. Crispin,® it appeared that a foreign court had, 
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on the death of a person domiciled within the local limits 
of its jurisdiction, found that he had died domiciled there 
and intestate, and that C was his natural son, and as such 
entitled by the law of that country to inherit his father’s 
property. It was held that the Probate court in England 
was bound by the judgment of the foreign court, and had 
therefore rightly admitted C to be heard as contradictor 
to a will set up in the latter country as having been made 
by the decedent disposing of his personal property there. 
It was argued in this case that the litigating parties before 
the Probate court were not the same as those before the 
Foreign court, and that, at least, they did not appear sustain- 
ing the same character, the appellant litigating as a person 
entitled to insist on a will, while in the Foreign court she 
sued asthe party in possession of the personal estate of 
the deceased, Lord Cranworth, however, did not feel the 
force of this objection and said: ‘* The respondent is not 
insisting here on the Portuguese decision asa bar to the 
appellant’s demand on the mere ground that it is res 
judicata, but on the ground that it is the decision of a 
court of exclusive jurisdiction, a decision which we are 
bound to receive without inquiry as to its conformity 
or non-conformity with the laws of the cauntry where 
it was pronounced.” In Niboyet v. Niboyet,” even Brett, 
J., in his dissentient judgment said of a judgment 
on a question of status, that ‘it is, if binding at all, not 
only a binding judgment as between the parties to the suit, 
but is to be recognized as binding in all suits and by all 
parties. Such a judgment, where the jurisdiction of the 
court which made it is recognized, is treated as binding 
and final not only by the courts of the same country but 
by the courts of all countries.” 


Similarly, ‘‘it has been held in regard to bankruptcy 


proceedings that what is a discharge of a debt in the 
country where it was contracted, is a discharge of it 
everywhere.” This was laid down by Lord Mansfield 
in Ballantine v. Golding,” and recognized in Hunter v. 
Potts."'" These cases were followed in Potter v. Brown,’ 


a Kenyonu, C.d., said in this case: On the veneral reason of the thing, no doubt 
could be entertained but that, by the laws of this country. uncontradicted by the laws of 
any other country where personal property may happen to be, the commissioners of a 
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in which Lord Ellenborough, C. J., after referring to 
them, said; ‘Ifthe bankruptcy and certificate would 
have been a discharge of the debt in America, which it 
clearly would, it must, by the comity of the law of nations, 
recognized in the cases I have mentioned, be the same 
here.’”” The same appears to have been held in the United 
States in Peck v. Hibbard.” Mr. Black says:’' “ Avcord- 
ing to the general doctrines of international law, the dis- 
charge of a contract by the law of the place where it is 
made is a discharge everywhere. ‘Therefore if a contract is 
made and to be performed in a foreign country, anda regu- 
lar discharge in bankruptcy has been obtained by the debtor 
resident there, the discharge will constitute « valid defence 
to the contract, wherever the creditor may be domiciled, or 
wherever the contract may be putin suit. But in respect 
to contracts not made or to be performed within the 
country granting the discharge, it could of course have no 
extra-territorial validity, as against non-resident creditors, 
unless they came in and took part in the proceedings. 
And in a case in Pennsylvania, where the question was 
upon a judgment rendered by a Bavarian Court in a pro- 
ceeding in bankruptcy, allowing the claim of the plaintiffs 
against the bankrupt, but the latter being out of the 
country, the court never acquired jurisdiction of his person, 
it was held that an action of debt would not lie on the 
judgment.” ” 


The most familiar examples in England and America 
of foreign judgments in rem are the adjudications of Admi- 
ralty courts in cases of prize, collision, forfeiture, and the 
like. And these decrees, by the unanimous and emphatic 
voice of courts and jurists, are declared to be binding and 
conclusive all over the world, ‘ The reasons,’’ says Mr. 
Black, ‘“‘ why our courts accept such adjudications as final 
and conclusive are founded partly on the consideration that 
prize courts exists and discharge their functions under the 
recognition of the law of nations,—being thus, in some 
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sense, a species of international tribunals, exercising an 
authority which must be respected by al] countries which 
give their adherence to the jus gentium,—and partly on 
grounds of necessity and propriety. Thus the United 
States Supreme Court has declared that the law on 
this point rests on three very obvious considerations : 
‘the propriety of leaving the coynizance of prize cases 
exclusively to courts of prize jurisdiction; the very 
greal inconvenience, amounting nearly to an_ impossi- 
bility, of fully investigating such cases in the courts of 
common law; and the impropriety of revising the decisions 
of maritime courts of other nations whose jurisdiction 1s 
co-ordinate throughout the world.’””” But the rule thus esta- 
blished is not confined to adjudications in prize cases. It 
extends generally to all admiralty decrees proceeding from 
a court having jurisdiction of the ves. Thus, where a trench 
Court, having competent jurisdiction, ina proceeding zx 
rem, delivered a judgment ordering the sale of a British 
ship then lying in the foreign port, under a lien for sup- 
plies furnished, 1t was held that the sale could not after- 
wards be impeached in England, in an action against the 
vendee, even though the person seeking to impeach it 
would, by the law of the latter country, have a preferential 
title to the chattel. And the same principle applies to 
judgments on a maritime lien fur damages caused by a 
collision, and to adjudications ordering the sale of wrecks 
and property left derelict.” 


233. As in the case of domestic judgments /n rem, 
oo. _ ithas been held in regard to foreign 
Foroign judgments ™ judements ‘a rem also, that itis no 

rem are not less bind- - us 
ing, if wrong. ground of objection to them, that they 
are erroneous, even though the error 
appears on the face of the proceedings, Thus in Cas- 
trigue v. Imrie,'" Lord Colonsay said: ‘* It appears to me 
that we cunnot enter into an inquiry as to whether the 
French Courts proceeded correctly either as to their own 
course of procedure or their own law, nor whether, under 
the circumstances, they took the proper means of satis- 
fying themselves with respect to the view they took of 
the Englishlaw. Nor can we inquire whether they were 
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right in their views of the English Law. The question is 
whether, under the circumstances of the case, dealing with 
it fairly, the original tribunal did proceed against the ship 
and did order the sale of the ship.” In The Aelena,’® Sir 
Wm. Scott observed: ‘Although their notions of justice 
to be observed between nations differ from those which we 
entertain, we do not on that account venture to call in 
question their public acts. As to the mode of con- 
fiscation which has taken place on this vessel, whether 
by formal sentence or not, we must presume it was 
regularly done in their way and according to the 
established custom of that part of the world.” An 
even stronger illustration is furnished by the case of 
Armroyd v. Williams,” in which the sentence of a French 
Prize court was held to be conclusive, although every 
consideration appeared to militate against the propriety 
of applying the established rule. But the court declared 
that, whatever might be done by foreign tribunals in 
reference to the settled principles of international law on 
the subject of the conclusiveness of prize adjudications, 
the courts of this country would not, for purposes of 
retaliation, depart from those principles." 


934. There are to be found traces in judgments, 
notably those delivered in Cus/rigue 

Foreign judgmentsinrem oy, Imrie, of an opinion that a judgment 
are open to the same 7, rem is entitled to greater respect 
SnICCHONE AE NNO: “that a judgment 7m personum; or that 
personar. . : : 
defences in regard to which there 1s 

some doubt as to whether they can be raised to a judgment 
in personam, can certainly not be raised to a judgment 
inrem. Mr. Pigott thinks, however, that this opinion is 
‘‘ fallacious: for the only difference between the two 
judgments being one of extent, it follows at once that the 
same rules of defence must apply in the one case as in the 
other.”’* It appears to be generally agreed upon that the 
pleas that may be raised against foreign judgments in per- 
sonam with success will apply in regard to foreign judg- 
ments in rem also, ‘Thus all foreign judgments in rem are 
so far examinable as to ascertain whether the court 
rendering them had jurisdiction of the subject-matter 
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consistently with the law of nations.” In S¢. Sure 
v. Lindsfelt,°* a judgment of divorce passed by a court 
in Sweden was held void by the Supreme Court of 
Wisconsin for want of jurisdiction, and Mr. Justice Casso- 
day in delivering the judgment of the Court said: ‘*In 
this country it is prescribed by constitutional compact 
that full faith and credit must be given in each State to the 
public acts, records, and judicial proceedings of every 
other State ; and yet it is well settled that the record of a 
judgment rendered in another State may be contradicted 
as to the facts necessary to give the court jurisdic- 
tion, and if want of jurisdiction appear upon the face of 
the record, or is shown either as to the subject-matter 
or the person, or in proceedings in rem, as to the 
thing, the record will be regarded as a_ nullity.™ 
The rule is certainly as strong, if uot stronger, when 
applied to a judgment rendered in a court of a foreign 
country, towards which no such duty ‘is enjoined, and 
especially where the jurisprudence of such foreign coun- 
try is in no sense based upon the common law.” In Rose 
v. Himely,” the United States Supreme Court said: ‘* Can 
this Court examine the jurisdiction of a foreign tribunal ? 
The court pronouncing the sentence, of necessity, decided in 
favor of its jurisdiction, and if the decision was erroneous, 
that error it is said ought to be corrected by the superior 
tribunals of its own country, not by those of a foreign 
country. This proposition certainly cannot be admitted 
in its full extent. A sentence professing on its face 
to be the sentence of a judicial tribunal, if ren. 
dered by a self-constituted body, or by a body not 
empowered by its Government to take cognizance of 
the subject it had decided, could have no legal effect 
whatever. The power of the court, then, is, of necessity, 
examinable, to a certain extent, by that tribunal which is 
compelled to decide whether its sentence has changed the 
right of property. The power under which it professes to 
decide must be considered, But, although the general 
power by which a court takes jurisdiction of causes must 
be inspected, in order to determine whether it may right- 
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fully do what it profesyes to do, it is still a question of 
serious difficulty whether the situation of the particular 
thing on which the sentence has passed may be inquired 
into for the purpose of deciding whether that thing was 
ina state which subjected it to the jurisdiction of the 
court passing the sentence. For example, in every case of 1 
foreign sentence condemning a vessel as prize of war, the 
authority of the tribunal to act as a prize court must be 
examinable. Is the question whether the vessel condemned 
was in a situation to subject her to the jurisdiction of that 
court also examinable? This question, in the opinion of the 
Court, must be answered in the affirmative. Upon principle, 
it would seem that the operation of every judgment must 
depend on the power of the court to render that judgment; 
or, in other words, on its jurisdiction over the subject- 
matter, which it has determined. In some cases, that 
jurisdiction unquestionably depends as well on the state 
of the thing as on the constitution of the court. If, by 
any means whatever, a prize court should be induced to 
condemn as prize-of-war a vessel which was never cap- 
tured, it could not be contended that this condemnation 
Operated a change of property. Upon principle, then, it 
would seem that, to a certain extent, the capacity of the 
court to act upon the thing condemned arising from its 
being within or without their jurisdiction, as well as the 
constitution of the courts, may be considered by that 
tribunal which 1s to decide on the effect of the sentence. 
Passing from principle to authority, we find that in the 
courts of England—whose decisions are particularly men- 
tioned becanse we are best acquainted with them, and 
because, as is believed, they give to foreign sentences as 
full effect as is given to them in any part of the civilized 
world, the position that the sentence of a foreign court is 
conclusive with respect to what it professes to decide, 15 
uniformly qualified with the limitation that it has in the 
given case jurisdiction of the subject-matter. . . . . 
The manner in which this subject is understood im 
the courts of England, may, then, be considered as 
established on uncontrovertible authority. Although no 
case has been found in which the validity of a foreign 
sentence has been denied because the thing was not within 
the ports of the captor, yet it is apparent that the courts 
of that country hold themselves warranted in examining 
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the jurisdiction of a foreign court by which a sentence 
of condemnation has been passed, not only in relation of 
the thing on which those powers are exercised, at least 
so far as the right of the foreign court to take jurisdiction 
ofthe thing is regulated by the law of nations, and by 
treaties. There is no reason to suppose that the tribunals 
of any other country whatever, deny themselves the same 
power. It is, therefore, at present considered as the uniform 
practice of civilized nations, and is adopted by this court 
as the true principle which ought to govern in this case.” 
The general rule as to a judgment am rem relating to a thing 
giving a title to itas against allihe world is ordinarily stated 
with the qualification that that thing is situate within the 
jurisdiction of the court. “Thos Mr. Herman observes that 
“when the court has jurisdiction to determine on the 
disposition of the thing and does in the exercise of that 
jurisdiction determine that the thing, and not merely the 
interest of any particular party in it, be sold or transferred, 
the title is perfect: every where, and this is universally 
applicable to pro oceedings m rem? 

Similarly, foreign judgments 7 rem are like those i 
personam impeachable for fraud. “Phus Mr. Justice Story in 
Bradstreet v. Neptune Ins, Go." says: “Supposing the pro- 
ceedings before the Mexican tribunal to be, in all respects, 
unexceptionable, my opinion is that the allegations in thase 
proceedings as tothe appearance of the master (of the vessel) 
before the court, and his beime heard before the decree ot 
condemnation, would be conclusive on the parties, and 
would not be traversable, or re-examinable, in the present 
cause. Butif the defence be that the proceedings were not 
merely irregular and illegal, but were founded in a positive 
fraud, and that, in point of fact, the whole record was but 
a tissue of false accusations and false statements and 
false proofs made up to cover the fraud in which the 
seizing and prosecuting ‘parties were all contederate, I 
should think that evidence was admissible to show that the 
master pever was summoned, never did appear, and never 
was heard before the condemnation, in order ‘o renege 
pro tanto the fraud. | know of no case where fraud, 
established by competent proofs, is not sufficient to aren 
throw any judgment, or decree, however solemn may be 
its form and promulgation,”’ 
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Foreign judgments in rem have sometimes been held 
open to other pleas also, the most important being that 
they have not been passed without some regular proceed- 
ings, and are not azainst naturel justice. ‘hus in Brad- 
street v. Neptune Insurance Co., already cited, Story, J., 
said: “There is another element which, it seems to 
me, constitutes an essential ingredient in every case 
where the sentence of a foreign court in rem is sought to 
be held conclusive, as to the title to the property and as 
to the facts upon which it professes to be founded. That 
element is, that there have been proper judicial proceed- 
Ings upon which to found the decree; by which | mean, not 
that there should be regular proceedings according to the 
forms of our law, or even of the foreign law, but that there 
should be some certain written allegation of the offence, 
or statement of the charge, for which the scizure is made, 
and upon which the forfeiture is sought to be enforced ; 
and that there should be some personal or public notice 
of the proceedings, so that the parties in interest, or 
their representatives or agents, may know what is 
the offence with which they are charged, and may have 
an opportunity to defend themselves and to disprove 
the charge. Itis a rule founded iu the first principles 
of natural justice, that a party shall have an opportu- 
nity to be heard in his defence before his property 
is condemned, and that the charges on which the con- 
demnation is sought shall be specific, determinate, and 
clear. Ifa seizure is made and condemnation is passed 
without the allegation of any »pecific cause and with- 
out any public notice of the proceedings, so that the 
parties in interest have no opportunity of appearing 
and making a defence, the sentence 18 not so much 
a judicial sentence as an arbitrary sovereign edict. It 
has none of the elements of a judicial proceeding, and 
deserves not the respect of any foreign nation. It ought 
to have no intrinsic credit given to il, either for its justice 
or its truth, by any foreign tribunal. It amounts to little 
more, in common sense and common honesty, than the 
sentence .of the tribunal which first punishes and then 
hears the party—castigatque, audttque. It may be binding 
upon the subjects of that particular nation, But upon the 
eternal principles of justice it ought to have no binding 
obligation upon the rights or property of the subjects of 
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other nations, for it tramples under foot all the doctrines 
of international law, and is but a solemn fraud, if it is 
clothed with all the forms of a judicial proceeding. I hold, 
therefore, that if it does not appear upon the face of the 
record of the proceedings in rem that some specific offence 
is charged for which the forfeiture iz rem is sought, and 
that due notice of the proceedings has been given, either 
personally or by some public proclamation, or by some 
notification, or monition, acting im rem and attaching to the 
thing, so that the parties in interest may appear and make 
defence, and in point of tact the sentence of condemnation 
has passed upon ex parte statements without their appear- 
ance, it is not a judicial sentence, conclusive upon the 
rights of foreigners, or to be treated in the tribunals of 


foreign nations as importing verity in its statememts or 
proofs.” 
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CHAPTER X. 
Bar BY Nurr. 


235. The doctrine of res judicata, as now recognized, 
_ directly forbids the retrial of an issue, 
Principle on which the and necessarily involves the bar of 
rule of bar by suit is : : 
baued: asuit brought on a cause of action 
which should have formed the basis 
ofa prior suit and been tried therein. And this bar is 
held to apply even where the subsequent suit is for a claim 
or relief arising out of the same cause of action, and not 
asked in the former suit. Thus Mr. Wells in broad 
language lays down that “ contestants are not allowed to 
split up a cause of action, even where they have an elec. 
tion of different remedies, into different actions, or to 
supplement an incomplete remedy they may have selected 
at the first by availing themselves subsequently of an- 
other.”? So also Mr. Herman says: ‘* When the cause of 
action upon which the judgment is rendered js entire, and 
therefore insusceptible of severance or apportionment, the 
estoppel extends to the whole, and it cannot be shown 
that any part was withheld from the decision of the court.’ 
~ . . . “That a party shal] not be allowed to split up 
an entire and indivisible claim and recover upon it in 
fragments in different actions, is itself palpably reason- 
able and is well enough settled. Ifa party divide a single 
and entire cause of action once, what limitisthere but the 
caprice and the will of the party to endless divisions ? For 
what depends upon the mere caprice or will of an adversary, 
may be said to be without limit.” +> Similarly, Dr. Bigelow 
says: ‘*Where a party has distinct causes of action 
against another, distinct in the sense that each would 
authorize relief by itself, he is not bound to unite them, 
though the causes of action exist at the same time and might 
be considered together. But where the supposed second 
cause of action is what may be termed a mere increment of 
the first, and not independent of it, the rule is different.” * 
The Supreme Court of Pennsylvania in enunciating the 
rule in Sykes v. Gerber’ said; ‘‘|t is against the policy of the 





Wells Res. Jud. 197, 7 Bancroft o. Winspear, 44 Barb, 209, 
Lo o, Caffrey, 30 Pa. St. 196, 3 Herm, Comm. 45, 48, 
Baker ¢. Baker, 75 Am. Dec. 243 * Big. Estop. 100. 


Lucas v. LeCompte, 42 M11. 308, 5 96 Pa. St, 179, 


PRINCIPLE OF THE RULE OF BAR BY SUIT. (S. 235. 


law to permit a plaintiff to prosecute in a second action for 
what was included in and might have been recovered in 
the first, hecause it would harass the defendant and expose 
him to double costs. This is so far modified that where 
claims are distinct, though all might have been recovered in 
the first action, it will not bar a second for one which was 
not demanded or proved in the first. But where the con- 
tract is entire, and there is a recovery upon such contract, the 
party cannot maintain a second suit even on clear proof that 
no evidence was given in the first as to part of the demand 
in controversy.” Similarly, the New York Supreme Court 
in Secor v. Sturgis’ said: “It is entire claims only which 
cannot be divided within this rule, those which are single 
and indivisible in their nature. The cause of action in 
the different suits must be the same. The rule does not 
prevent, nur is there any principle which precludes, the pro- 
secution of several actions upon several causes of action. ee 
All demands, of whatever nature, arising out of separate 
and distinct transactions, may be sued upon separately. It 
makes no difference that the causes of action might be 
united in asingle suit; the right of the party in whose favor 
they exist to separate suits is not affected by that circum. 
stance, except that in proper cases, fur the prevention of 
vexation and oppression, the court will enforcea consolida- 
tion of the action.” 

The rule is not a receat one, but was recognized even 
among the Romans.’ Nor is the rule merely a technical 
one. In Smith v. Jones, the New York Supreme Court 
observed that “the principle which prevents the splitting 
up of causes of action, and forbids double vexation for the 
same thing, is a rule of justice and not to be classed among 
technicalities. It was intended to suppress serious griev- 
ances.” “ There is no rule of procedure.” said Mr. 
Justice Straight ww AMtkmatulla vy. Imam Ali,® “ which is 
founded in better reason and good sense thun that which 
prohibits persons w ho bring suits, from what is called 
splitting their demands.“ Speaking of the rule, Sir 
at) Sie Richard Garth, (. bo observed in Lramada Dasi ve Lakhi Narain ® that Sec. 
43. however construed. co has done. and willdo. a vast amount of injustice: and 1 am 
therefore particularly careful to give ita construction no larger than’ it) will reasonably 
bear.” The learned Chief Justice Was strongly against the principle of constructive bat 
implied in the doctrine of res gudicata, aud formally enacted in Expl. HL. of 8. 13, 
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Whitley Stokes says: ‘* Were the rule otherwise, a man 
might be sued repeatedly in respect of different parts of 
the same matter, and conflicting judgments might be 
pronounced regarding separate portions of the same pro- 
perty, included in the same cause of action. And as the 
value of the property claimed by the plaint determines the 
class of Judges by which a suit is cognizable and the 
remedies of the parties in an appeal, a suit might be split 
up so that each branch of it should be decided by a Judge 
of a lower class than that by which, with reference to. the 
value of the whole property in litigation, it, ought to be 
decided, and the right of the parties fo appeal would be 
unfairly Jimited.? "| 


936, The rule, however, which may be designated as 
ae that of bar by sit, though derived 
Bar by suit distinguish from that of res judicata, is in practice 
el from res judieata, a an 
different from it in several respects, 
and the difference has important results in regard to its 
scope and extent of application. It is based exclusively 
on the ground of public policy, aid cannot commend itself 
on the ground of the prestuimptive correctness of a tormer 
judgment, which may be urged in support of the doctrine 
ol res judicata. As a direct result of this difference, this 
rule has no application where the former sit was ina 
foreign court. Another difference is that it is dependent 
entirely on the identity of the cause of action of which 
the rule of res gudicata has, toa considerable extent, now 
freed itself. Then the bar in the case of this rule is 
created directly by the institution of a suit, and not as 
in the case of res judicata by the rendition of a judgment, 
and the rule therefore is allied as much to the rule of 
ns as to that of res judicata. 


‘the Indian Legislature has, therefore, provided 

. for the rule separately from the very 
geen Tadin ‘8 first enactment of the Civil Procedure 
Code, Sec. 7 of the Code of 1850 thus 

laid down that “every suit shall include the whole of the 
claim arising out of the cause of action. If a plaintiff 
relinquish or omit to sue for any portion of his claim, a 
suit for the portion so relinquished or omitted shall not 
afterwards be entertained. ‘The bar being absolute, the 
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language of the section was imperative, and a plaintiff 
could not reserve his right to sue again by alleging in his 
plaint in the first suit that he intends to bring a second 
suit for the portion omitted.'” ‘The same form has been 
retained in subsequent legislation, and thus though there 
was such areservation in the former suit in Maksud 
Ali v. Nargis Dye," it was not even contended that it 
would bar the application of the rule of bar by suit. 
Ax an effect of the rule as enacted, a suit for rent 
in Company’s Rupees when it was really due in Rupees 
of a higher value, was held to bar a suit for the difference, 
JYrevor and Glover, JJ., observing that as the plaintiff “ either 
omitted or abandoned the difference when he sued, or erred 
in his calculation, and claimed what the special appellants 
were willing to pay him as the entire sum due to him for 
rent, we think that he fairly comes within the purview of 
Sec. 7, Act VIII of 1859, and has ‘omitted to sue’ for a 
portion of his claim in the original suit, and cannot now 
recover it in a fresh suit.’'' Their Lordships of the Privy 
Gouncil held in Buzloor Ruheem v. Shumsoonnissa,"’ that 
the section plainly included accidental or involuntary 
omissions as well as acts of deliberate relinquishment, and 
that the correct test in all cases of this kind was whether 
the claim in the new suit was in fact founded on a cause 
of action distinct from that which was the foundation of the 
former suit. The same had been held before, and their 
Lordships’ decision has since been expressly followed in a 
considerable ni.mber of cases."” 


In the present Code, the rule, in a more extended and 
complete form, is reproduced in Sec. 43, which according! 
provides as follows :--** [very suit shall include the whole 
of the claim which the plaintiff's entitled to make in respect 
of the cause of action. Ifa plaintiff omit to sue in respect 
of, or intentionally relinquish, any portion of his claim, 
he shall not afterwards sue in respect of the portion so 
omitted or relinguishea. - . If he omits (except with 
the leave of the court obtained before the first hearing) to 
sue for any of such remedies, he shall not afterwards sue 
for the remedy so omitted. . . . An obligation and a 
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collateral security for its performance shall be deemed to 
constitute but one cause of action.” The reference in this 
section to the splitting of the remedies was introduced for 
the first time, and it has been often attempted to explain 
the practical effect of this addition. In Kalidhun v. Shiba 
Nath," Yield, J., in the order of reference to the Full Bench, 
said; ‘A ‘claim’is a demand of right, a challenge of 
interest of something which is not in possession of the 
claimant. A remedy is the legal means to recover a 
right, . . . Theremedy appears to be the mode of 
enforcing the legalclaim. In this view, a case of more than 
one remedy seems to suppose more than one claim. The 
words ‘more than one remedy’ can scarcely mean a re- 
medy against more than one person,'® ‘The recovery of 
immovable property, and the recovery of mesne profits, 
are treated, not as separate remedies, but as separate 
causes of action, In mortgage cases we get more than one 
remedy.'? In the following cases also, perhaps, we find 
instances of more than one remedy in respect of the same 
cause of action. Okhoy Coomar v. Mahatap Chunder,™ 
where a patnidar, who had previously obtained a decree for 
abatement of rent, was allowed to maintain a second suit 
for a refund of the excess rent paid before the institution 
of the suit for abatement; Jarini Prasad v. Raghab Chun- 
dra;’' Tarint Prasad v. Khudumani Debia ;** Luchmun 
Sahoy vy. Ramsarn,” and Routledge v. Hislop.“* In many 
cases there is an option of suing on the contract, or for 
breach of the contract, and in these cases there are more 
than one remedy, but the remedies are alternative. It is 
not very easy to define what constitutes a ‘claim’ as dis- 
tinguished from a‘ remedy,’ for the former appears toinclude 
the latter to some extent. Doubtless the two terms were 
intended to overlap, and the second portion of Sec. 43 
was added for more abundant caution and in consequence 
of the different form in which Sec. 2 of the old Code was 
dratted, when it became Sec. 13 of the new Code. A 
declaratory decree can scarcely be termed a ‘remedy,’ 
although there are cases, see Zulsi Ram v. Ganga Ram,” 
in which it is spoken of as a remedy. I can understand an 
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injunction being a relief or remedy, Marsh v. Keith,® but 
I do not understand how a decree, which declares a right 
merely and gives no relief, can be termed a remedy.’’ 
So also in Ram Sewak v. Nakched,” Tyrrell, J., in his 
judgment, observed that, ‘‘a remedy is a man’s legal means 
of recovering or otherwise asserting a right to which he 
deems himself entitled, or of obtaining redress for a wrorg 
In Sec. 43, the word ‘remedy’ is used to denote the 
decree or decretal order with its proper legal results, 
which ig the successful suitor’s warrant for obtaining the 
relief he has achieved by his suit.” 


As to the scope of the section, there is a general tnani- 
mity of opinion that the claim and the remedy mentioned in it 
have reference to the cause of action litigated in the former 
suit.” The section can, besides, have an application only 
when there was a cause of action in existence at the time of 
the institution of the first suit. This was held in Ahmad 
Khan v. Mehrkhan,” by Sit Meredyth Plowden, who said, 
Sec, 43 is not applicable where the former suit set up in 
bar has been dismissed because there is no cause of action, 
A premature suit is not within the purview of the section 
at all, What is contemplated in the second clause isa 
second suit advancing a claim supplementary to the first 
and in respect of ‘the portion omitted or relinquished in 
the first suit.’ When the cause of action arises, a second 
suit may be brought for the whole of the claim arising out 
of it, notwithstanding the dismissal of the first suit as pre- 
mature, and it need not be for the same claim, or the same 
remedies as were sued for in the first plaint.’’ 


238, The section has been often held not to apply to 

claims of which the plaintiff was not 

Bar by uit does not aware at the time of bringing the first 

apply to claims not suit, because a right which a litigant 
known to plaintiff at . 2 

the time of the first POSSesses without knowing or ever 

suit. having known that he possesses it, can 

hardly be regarded as a portion of his 

claim within the meaning of Sec, 43.° ‘lhe same has been 
held by the Madras High Court repeatedly, ‘Thus in 
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raragavay. Krishnasamt" the plaintiff knew nothing of the 
alleged sale by the defendant’s mother or of the acquisition 
by the Railway Co., and Kernan and Kindersley, JJ., said, 
‘©The provision in Sec. 43 as to omitting a claim clearly 
involves the idea that the plaintiff so omitting was at some 
time prior to the suit, aware or informed of the claim, or 
aware of the facts which would give him a cause of action. 
He, therefore, did not omit within the meaning of Sec. 3, 
to sue in respect of such claim, nor did he designedly re- 
linquish it.’ The same was held by Best and Muttusami 
Ayyar, JJ. in Ambu v. Ketlilamma.” 


In Doorga Nathv. Kalee Narain” Mr, Justice Jackson 
by way of analogy observed, that ‘ supposing that the 
plaintiff found, on re-entering into his own land, that the 
defendant, had retained fraudulently and wrongfully pos- 
session of certain lands, and brought a suit for recovery of 
possession, and it afterwards came to his knowledge what 
he did not know, at the time of bringing the first suit, that 
the defendant had retained other lands to which he is also 
entitled, it is concvivable that even in that case a second 
suit might be maintainable ; because, if the plaintiff were 
debarred from bringing a suit in respect of the land as to 
which he was not informed of the wrong done until he had 
ascertained the whole wrong done to him by the defendant, 
he might be barred as to great part of his cause of action.’’ 


The same rule has sometiines been acted upon in the 
United States also. ‘I'nus where the plaintiff in presenting 
his demand, credited the defendant with a certain part of 
the general claim for which the latter had given an order 
on athird person, and recovered judgment, and afterwards 
discovered that the order had never been accepted or paid, 
it was held that he was not precluded from maintaining 
his suit for the amount so credited on the order.”' 


So also in Harris v. Vaughn,” a subsequent suit for 
certain items of debt was held to be not barred by a prior suit 
in which they would have been included, if the defendant 
who was the plaintiff’s agent had not fraudulently concealed 
them from the plaintiff. Mr. Freeman says, however, that 
‘‘ other cases may be cited in which exceptions have been 
recognized, but on examination they will, we think, be 

331.1. VI Mad. 344. | ™ Kane 


82 1.3. R. XIV Mad, 25. a8) Tenn, Ch. 4K3. 
38 XXIV WR. 27 


620 BAR DOES NOT APPLY TO CLAIMS BEYOND JURISDICTION. [8, 289. 


found to be more correctly regarded as instances in which 
courts have, from considerations of hardship, refused to 
apply the law of inerger, than as proper exceptions to it. 
Thus, recoveries have been sustained for causes of action or 
parts of causes of action not included in the former actions 
on account of the mistake or ignorance of the plaintiff,” 
but exceptions of this kind are not sustainable.” Thus, it 
was held in McCaffrey v. Carter,” that a suit for certain 
chattels that ought to have been included in a former suit 
would be barred, even if they could not be included in that 
suit on account of the defendant’s fraud. 


2380. In Pattaravy y. Audimula,*" Mr. Justice Innes 
observed that ‘a reasonable construc- 
Bar by suit dees net ap- tion must be put upon Sec. 7, and the 
ply to a claim beyoud words * whole claim’ understood with 
the jurisdiction of the : ‘ : i? 
court that decided the the qualification ‘in so far as it is 
former suit. cognizable by the court in which the 
suit can be lawfully entertained.’ ” In 
this case, the plaintiff is the former suit had not 
included a claim for certain |nam for which a suit could 
not be brought in a Civil Court without the previous 
sanction of the Government, and a subsequent suit 
for the Inam was held not to be barred. Mr, Jus- 
tice Innes observed that if at the time ofa cause of 
action “arising to a plaintiff, or in the interval be- 
tween that and a subsequent date, any part of his claims 
is not cognizable by the court in which the remainder of it 
is cognizable, it cannot, I think, be intended that he must 
postpone his suit for the cognizable portion of his claim 
until the court acquires jurisdiction over the portion at pre- 
sent uncognizable or be barred of all future remedy for the 
recovery of that portion.” The Madras High Court had on 
the same principle held in Subsa Rau v. Rama Lau* under 
the Code of 1850, that a suit for a certain portion of a 
property would not bar a subsequent suit for another portion 
of the same property, which was situate outside the local 
jurisdiction of the court that took cognizance of the former 
suit; and the decision was followed in Pattaravy v. Audi- 
mula by Holloway, J., who expressed, however, doubts as to 
its correctness. A contrary view was taken by the Calcutta 
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High Court in Jumoona Dassee v. Bamasoonderee.“ The 
point as to the local jurisdiction is not important at present 
as the decision of the Madras High Court was based on the 
ground that Secs. 11 and 12 of the Civil Procedure Code 
of 1859 were not imperative, but optional; and the cor- 
responding sections of the present Code are worded 
differently, and do not require the sanction of a higher 
authority for the exercise of jurisdiction by the court in 
which the suit contemplated by them may be instituted. 
Even the Calcutta High Court held, however, that if the 
former suit were for the whole of the property, and the 
decree turned out void in regard to the property outside 
the Court’s jurisdiction, on account of the sanction re- 
quired by Sec. 12 not having been obtained, a subsequent 
suit for that property would not be barred, asin such a 
case there would be no relinquishment or omission of it in 
the former suit.'' Under the present Code the Allahabad 
High Court has held on the same principle, that a suit in a 
Revenue Court for rent will not bar a subsequent suit in a 
Civil Court to recover the amount of the rent from pro- 
perty hypothecated for it, the former suit not having been 
cognizable by a Uivil Court, and the latter not cogniz- 
able by a Revenue Court.'” In Narasinga Rau v. Venkata. 
narayana,“ a suit to recover the amount of a mortgage 
from the mortgagor as well as from the mortgaged lands had 
been brought in a court that had not jurisdiction over the 
lands, and it was dismissed on that ground as regards that 
land, and on another ground in regard to the defendant 
personally. The plaintiff then brought another suit. for the 
recovery of the mortgage-money by «sale of the mortgaged 
lands in the court having jurisdiction over the lands, and 
it was contended that the suit was barred as the plaintiff 
must be taken to have intentionally relinquished that por- 
tion of his claim relating to the lands, so as to yet the per- 
sonal decree which alone the former court could give him. 
Sir Arthur Collins, C.J., and Handley, J., said: * The facts 
as to plaintiff's conduct in the former suit cannot bear 
that construction. So far from relinquishing that part of 
his claim relating to the land, he sued for enforcement of 
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the mortgage by sale of the mortgaged lands, and persisted 
in his claim until the hearing when it was disallowed. He 
had a right to sue the mortgagor for the mortgage debt in 
the court within whose jurisdiction the mortgagor resided, 
and the fact that he erroneously claimed in that suit relief 
against the lands which that court had no jurisdiction to 
give him does not, in our opinion, bring him within the 
bar of Sec. 18 of the Code.” 


English Courts also appear to act on that principle, 
and inthe recent case of Midland Ratlway Company v. 
Martin,'' Wricht, J., said: “‘The Magistrate had no power 
to deal with this part of the case; consequently the doc- 
trine, that where a person has two alternative remedies in 
respect of the same subject-matter he is put to his election 
between them, has no application here.” 


940. The Section should otherwise apparently receive 
a liberal construction, so as to be in accord 
beeen ra with the general principle on which it 1s 
nu paity claiming based, and so as to secure the advantage 
under or represent - which the rule has for ts object. The 
ing aparty in the rule has thus been held to apply not only 
former suit. . : 
tothe parties to the former suit, but also 
to those claiming through or representing them. A suit for 
a portion of a claim not included in a former suit on the same 
cause of action has been held barred even when brought by 
a person to whom that portion has been assigned.” In 
the case last cited the suit was by the assignee ofa portion 
ofa judgment for a separate judgment on that portion, 
and it was held barred by a former suit for the other por- 
tion of the judgment, on the ground that the judgment 
sued upon was an entire cause of action. The rule was 
held to apply even when the suit was bya probate judge 
against an executor on his probate bond for monies to be 
paid out in legacies and other claims, on the ground that 
the Judge, though a trustee for different claimants, had the 
sole legal interest in the cause of action, and parties whose 
claims were due but not taken into account in the suit 
would be barred.” 
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241. Nor is the rule restricted in its application to a 
suit technically so-called. It extends 
to counter-claims by a defendant also, 
Thus it has been pleaded that a por- 
tion of the claim, for which a suit will be barred by the 
rule, cannot be put forward as a set-off ina suit by the 
debtor,” because such a claim will not be legally recoverable, 
and it is only a demand legally recoverable from the 
plaintiff that may be set off.” So also, conversely, ina 
claim by a defendant for a set-off, the entire damages aris- 
ing out of the cause of action must be claimed, as the 
defendant cannot afterwards bring a suit on the matter 
pleaded or any part of it." Thus ina suit ona promis- 
sory note for value of goods, the defendant pleaded that 
the vendor had made a false representation as to the value, 
and a decree for a part ofthe note was held to bar a suit 
by the defendant for further damages for the representa- 
tion.’ So, also, a decision in the defendant's favour in a 
suit for work done under contract on his plea of imperfect 
performance, has been held to bar a suit by the defendant 
to recover damages for the non-performance.*' And _ this 
presenting of an entire demand as a defence to an action 
or as a set-off, and its partial allowance, will bar a suit 
for the residue, even though the entire demand or set- 
off was proved, and the residue not allowed simply on 
account of its exceeding the court’s jurisdiction.*” In 
Knorr v. Peerless Reaper Company,” three promissory 
notes had been given for the price of a reaper, and in a 
suit on one of them, the defendant recovered damapes to 
the full extent of the purchase money for breach of 
warranty, and this was held to bar a plea of breach of 
warranty in a subsequent suit on the remaining two pro. 
missory notes. Reese, C. J., said: ‘The amount of 
damages awarded by the court was equal to the purchase 
price of the machine. . . . . It can hardly be sup- 
posed that under the rule stated in Aultman v. Stout,” this 
amount of damages could have been allowed, without taking 
into consideration the fact that these notes were outstand- 
ing, and were to be paid by plaintiff in error, . . . 


Bar by suit: extends to 
Glainns by defendant. 
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A careful examination of the answer filed in the suit upon 
the first note to mature, it seems to us, can result in no 
other conclusion than that it was a count for damages, by 
reason of a breach of warranty, which incidentally 
presented the defence of failure of consideration. The 
contract out of which the indebtedness arose was one and 
indivisible. It was entered into at one time, between the 
plaintiff on the one hand and defendant on the other, and 
upon one consideration. Plaintiff in errors’ right of action 
upon it was also indivisible. He could not maintain a 
cross-action in the former case for his damages by reason 
of the breach of warranty, plead the execution of the other 
notes and his indebtedness thereon, recover damages tothe 
full amount of his whole indebtedness upon the theory that 
the notes outstanding were negotiable and would haveto be 
paid, and again, in this action, maintain the same defence. 
[n this particular, his rights were adjudicated by the former 
action,’*°> In Hritish India, Sec. 1]) of the Civil Procedure 
Code expressly provides that a set-off shall have the same 
effect as a plaint in a cross suit, so that a claim for a set-off 
may for the ae of the rule be looked upon as a 
separate suit. Jt is probably on this very ground that a 
court can take cognizance of a claim for a set-off only when 
it does not exceed the pecuniary limits of the court’s juris. 
diction. 


The contrary was held in England in Mondel v. 
Steele,*® in which a suit on a breach of contract to build a 
ship for damages accruing subsequent to the delivery of the 
ship was held to be not barred by a judgment in defen- 
dant’s favor in a former suit for price of the ship, in which 
a deduction had been claimed and allowed on account of 
the same breach. Parke, B., said: ‘* Formerly, it was the 
practice, where an action was brought for an agreed price 
of a specific chattel, sold with a warranty, or of work 
which was to be performed according to contract, to allow 
the plaintiff to recover the stipulated sum, leaving the de- 
fendant to a cross-action for breach of the warranty or 
contract; in which action, as well the difference between 
the price contracted for and the real value of the articles 
or of the work done, as any consequential damage, might 
have been recovered ..... But after the case of Basten 
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v. Butter,** a different practice, which had been partially 
adopted before in the case of King v. Boston, * began to 
prevail, and being attended with much practical conveni- 
ence, has been since generally followed; and the defend- 
ant is now permitted to show that the chattel by reason of 
the non-compliance with the warranty in the case, and the 
work in consequence of the non-pertormance of the con- 
tract in the other, were diminished in value. . . . In 
all these cases of goods sold and delivered with a warranty, 
and work and labor, as well as the case of goods agreed to 
be supplied according to a contract, the rule which has 
been found so convenient is established; and it. is compe- 
tent for the defendant, in all of those, not to set off, bya 
proceeding in the nature of a cross-action, the amount of 
damages which he has sustained by breach of the contract, 
but simply to defend himselt by showing how much less 
the subject-matter of the action was worth, by reason of 
the breach of contract; and to the extent that he obtains, 
or is capable of obtaining, an abatement of price on that 
account, he must be considered as having reccived satis- 
faction for the breach of contract, and is precluded from 
recovering in another action to that extent, but no more.” 
It is now settled, however, even in England, that if the 
vendee had obtained a deduction from the price on account 
of the breach of warranty, he could not afterwards sue 
upon the warranty, although the first allowance was not 
adequate,*° and even though a suit for breach of warranty 
will not be barred by a judgment in plaintiffs favor in a 
suit for the price, if in that suit the breach is not pleaded 
as a counter-claim or ground of recoupment.*” 

lt has been alleged sometimes by way of exception 
‘‘ that if a fact or state of facts be set up in the first action 
inerely as a defence, and not as the foundation of a claim 
for affirmative relief, it will not prevent the same from 
being used as a counter-claim in a subsequent suit!” 





(B) Thus in a recent case in Minnesota,®5 a chattel mortgage was given to secure two 
promissory notes; the mortgagee sued the mortyayor ty recover POHKESSION of the mortgayred 
property ; the defendant alleged, as a defence only, that there was a failure of considera- 
tion for the notes and mortgage, and the judgment that was renderal in the defendant K 
favour, was held not to bar a counter-claim based on such failure of consideration, in a 
suit on the notes brought by the same defendant against the same plaintiff. 
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The weight of authority is, however, in favor of the con- 
trary view, which has been held in a number of cases. ** 


942. The application of the bar by suit, like the 
Causeofactionandits Tule of res judicata under the Code of 
identity on which 1859, depends entirely on the identity or 
the application of yather the unity of the cause of action. 
barhysnit depends. Some reference has been made to the 
cause of action and its identity in Secs. 9 and 145. The 
question involves considerable difficulty, however, and 
unanimity has not been arrived at as to some of its aspects. 
The expression cause of action, in its strict and scientific 
sense, signifies merely the act (including omission) that in- 
fringes any right of another person, and gives him a second- 
ary right for seeking proper relief or redress for that in- 
fringement. In this sense, a tort or a breach of contract is 
an entire cause of action, altogether independent of the right 
or title infringed, and the contract or other circumstances 
giving birth toit. Practically, however, the expression cause 
ofaction has always been used and understood in England as 
well as in this country in a broad sense, so as to include in 
it not only the act constituting the infringement of a right, 
but also that right itself, and even the circumstances giving 
birth to that right. ‘Thusin Marjeebun Doss v. Bhugiwan 
Doss,” Phear, J., said: “1 veutare to think that in all cases 
the English Courts have held that the cause of action is only 
complete when the facts out of which the plaintiff's right 
immediately arose are comprehended in it, as well as the 
facts which constitute its infraction . .. . The inconsisten- 
ciesof decision of which Mr. Justice Holloway complains" 
do notappear to exhibit an oscillation between and including 
of the ‘ground of origin of the right’ on the one side, and 
an excluding of it on the other, but rather manifest 
themselves in the differing quantities of that ground, which 
it was thought necessary in the various cases totakein.,... 
The diversities of decision are allreferable to the practical 
difficulty which so often presents itself of determining what 
is the immediate proximate cause of the plaintiff's right as 
distinguished from that which is prior and more remote.” 
‘The contrary view was, no doubt, adopted for the purposes 
of the rule relating to the service of writs, in Vaughan v. 


8 Patrick e. Shaffer, WON. Y. 423. 6O VIIB L, Roe, 
re Varnes, be Gm. 2. | 61 Vide DuSonza co, Coles. LIM al © OR, 405, 


S. 242.) EXACT SIGNIFICATION OF CAUSE OF ACTION. 627 


*¢ on a conference of all the Judges of the three 
Common Law Courts that are now represented by the 
Queen’s Bench |)ivision of the Supreme Court of Judicature, 
England. ‘The popular use of the expression has not 
disappeared, however, and even recently Esher, M. R., in 
Read v. Brown® said: that *cause of action’ had been 
detined in Cooke v. Gill,6+ as every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court, “and I 
think that the definition is right.” 


Nor is this use and the difficulties incidental thereto 
peculiar to the English system of jurisprudence. Bon- 
nier says: gue la jurisprudence est placce entre deux 
crueils: on bién donner trop de gincéralité d@ la cause, ce 
qui rameneratt aux inconventents des actions intenties, ‘non 
adjecta causa’ chez les Romains, ou bien donner 4 la multipli- 
cite des procs une extension déplorable."5 Lacombe says que 
cet arbitraire ne resulte que de Vabandon des princtpes; but 
even he after defining the expression cause of action as le 
fart juridique gui le’gitime action et lut sert de base, observes 
that difficulty arises from the fact that the expression has 
not an absolute and invariable signification, that it can be 
applied with the exactstude to several elements of the proccs, 
and that the so-called cause proccde «i son tour d’autres 
causes plus ¢loignées, and that there is no difficulty in enume- 
rating the different causes of a «/emande, mais le doute 
commence lorsquil faut reposer son choist sur Pune d’elles, 
pour dire; voila la cause, la cuuse immediate de la demande, 
In almost the same words, Mr. Justice Holloway in DeSouza 
v. Coles, said: ‘*’The words cause of action may have 
either the restricted sense of immediate occasion of the 
action or the wider sense of necessary conditions of its 
maintenance. In one sense it is the mere matter of 
fact, the failure of the defendant to do or forbear from 
doing, to give, or make good, that which the plaintiff's 
right entitles him to insist upon. In the other, it is 
this matter of fact plus the right resident in the plaintiff.” 
In thig country, Mr. Justice White, in delivering the judg- 
ment of the Calcutta High Court in Jibunti Nath v. Shtb 
Nath,®’ observed, that ‘*a cause of action consists of the 
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circumstances and facts, which are alleged by the plaintiff 
toexist, and which, if proved, will entitle him to the relief 
or to some part of the relief, prayed for ;” and this observa. 
tion has since been quoted with approval by other judges.* 
Whichever view be taken however of the expression, the 
cause of action, to ascertain its identity, is to be gathered 
from the facts stated in the plaint, Mr. Justice White 
thus added, that the cause of action has “‘ to be sought for 
within the four corners of the plaint.’”’ It was contended 
against this, that the court must not confine itself to the 
claim made inthe two suits in judging whether the 48rd 
section of the Code had been infringed, but ought to travel 
outside the statements contained in the plaint and see 
how the facts stood upon the finding of the court in the 
first suit, but the learned Judge said: *‘ The argument 
is this, that, inasmuch as the cardinal allegation was dis- 
proved upon which was grounded the plaintiffs title to 
the limited relief prayed in his first suit, and inasmuch as 
the Subordinate Judge held the plaintiff not to be in posses- 
sion at that date, it follows that the plaintiff ought, in his 
first suit, to have brought a suit praying not only for a dec. 
laration of title, but also for an award of possession, and 
that not having done so he has split his remedies. | 
cannot agree that this is the correct test. The question to 
be determined turns not upon what was the proper suit 
for the plaintiff to have brought, or the proper remedies 
for him to have applied upon, having regard to the facts 
us found upon the trial of the first suit, but upon whether 
the causes of action in the two suits are one and the same, 
or are distinct. It is contended that, in the case of 
Buzloor Ruheein v. Shumsoonissa Begum, their Lordships, 
in deciding that the plaintiff had omitted in her first suit 
a portion of his claim, founded their judgment upon the 
evidence in the suits and not upon the facts alleged in the 
pleadings. But this does not appear to be so. The 
omission of a portion of the claim from the first suit became 
apparent from comparing together the plaints in the two 
suits. It was then perceived that the causes of action in 
the two suits were the same, and that the Government paper 
sought to be recovered in the second suit was merely an 
item omitted from the plaintiff’s demand in the first suit.’ 
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243. As to the unity of a cause of action, it may be at 
Unity of every tort as ONCe observed that every tort is un in- 
a cause of action for Gependent and indivisible cause of action. 
all damages resulting Distinct torts, even though more or less 
from it. connected, give rise to distinct causes of 
action, and a second suit will not be barred even though the 
former suit might have embraced both the torts,?° or the tort 
on which the second suit is based occurred prior to the 
first suit.”), On the other hand, every tort can be the founda- 
tion for only one claim for damages ; and an entire claim aris- 
ing from a single tort cannot he divided and made the subject 
of several suits, however numerousthe items of damage may be. 
The rule is absolutely settled, that all the damage ies, Bee 
from a tort must be claimed in one suit, and that a suit for some 
of it will bar a suit for the residue, Thus in a case of a wrong- 
ful conversion of a pledge by a creditor, the conversion gives 
‘the plaintiff the right to reclaim it in several forms of action; 
but he cannot sue for the price received for a part of them, and 
for the other part in kind, or for damages for the wrongful ¢on- 
version of it. . . . Ifhe did not recover enough, the fault 
was the adoption of the incumplete remedy, or in the result of 
it, and he cannot sue again. . . . . The rule that pre- 
vents him from splitting up his cause of action into several 
fragments takes away his right of action for the residue 
entirely. Having once claimed, by aciion or defence, a part 
of an undivided subject-matter, the law allows him no remed 
for the other part, else there would be no limit to litigation.” 
The dismissal of a suit for damuges for certain statements in a 
libel was held in Macdougall v. Knight,” to bar a subsequent 
suit complaining of other statements in the same libel, Lord 
Justice Fry observing thut ‘* both actions are for libel con- 
tained in a pamphlet, and, therefore, | conclude the cause 
of action is the same, In my opinion, it is impossible that two 
actions should be properly brought in respect of the same libel. 
The injustice of allowing «4 litigant to select one portion of # 
libel as the ground for one action and another as the ground for 
a second action, and so on indefinitely, is obvious, The whole 
publication would be before the jury in exch case, and it would 
be quite impossible for the jury in each case to separate the 
damages due to the particular part of the libel relied on in that 
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case from the damages arising fro:n other parts of the libel. I 
think, therefore, that a plea of res judicata would succeed.” 
Thus a suit for malicious prosecution will bara suit for slander, 
consisting of preferring the charge on which the malicious 
prosecution took place; orin an action for malicious prosecution, 
the plaintiff is entitled to recover damages not only for his un- 
lawful arrest and imprisonment, and for the expenses of his 
defence, but for the injury to his fame and character by reason 
of the false uccusation.”* 


A tort does not consist always of a single act, and 
may like an offence under the Indian Penal Code often consist 
of an aggregate of acts. Thus Mr. Herman observes that 
“the rule is, that all acts of the same nature, performed at the 
sume, are regarded as one act in law, and cannot be made the 
object of several and separate actions. Where they are conti- 
nuous instead of being simultaneous, the same rule applies, 
unless it, be shown by proof that they are distinct causes of 
action.”75 | 


244, Asa general rule, if the damage is caused by the 
Cxids-of asic tox “Tea several rights or properties, 
several properties there will be ouly one tort and therefore 
misappropriated or one causeof action. The real difficulty in 
wrongfully taken at such cases arises, when on account of the 
the same time ix the  difterence of the rights or of the distance 
NAMIC. . ° ; . . 
of the properties, or of the different 
character of the damage caused or of the different times of its 
accrual, it is doubtful whether the damage is caused by the 
sume tort, or by different acts each constituting a separate 
tort. Thus Sir James Colville, in delivering the judgment of 
their Lordships of the Privy Council in Buzloor Ruheem v. 
Shumsoonnissa” said, ‘* The cause of action in the former suit 
seemns to them to be the refusal by the husband to restore, or 
his misappropriation of, the wife's property, which she says 
she intrusted to him. There is nothing to distinguish the 
deposit of this particular Company’s paper from the deposit of 
those which she deposited with it, and has recovered in the 
former suit. Itwasa mere itemofherdemand. . . . Ifshe 
was justified in instituting a Separate subseynent suit fur this 
particular Company’s paper for Rs. 10,000, she would have 
been equally justified in making each one of the Company’s 
papers which are comprised in the ‘ property suit ’ successively 
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the subject of an independent suit.” On the same principle, 
Sir Barnes Peacock in delivering their Lordships’ judgment in 
Pittapur Raja v. Surtya Rau" observed that “the act of 
conversion of the several things !s one causo of action, and you 
cannot bring an action for the conversion of one of the things, 
and a separate action for the conversion of another. The 
conversion of the whole is one claim and one cause of action.” 


The same rule is recognized in the United States also. 
In Fulton v. Matthews,” the New York Supreme Court 
said: ‘ The seizure of the bed and the bed quilts which 
then lay on the bed was one single indivisible act, and the 
plaintiff ought not to be permitted to vex the defendants 
by splitting up his claim for damages into separate suits 
for each article so seized. . . . . Suppose a trespass 
ora conversion of a thousand barrels of flour, would it not 
he outrageous to allow a separate action for each barrel,” 
It would certainly be hard ou the wrongdoer and on the 
courts, and through them on the public to allow. that. 
In O'Neal v. Brown” the Alabama Supreme Court said, 
* Lhe principle is that where a tort is committed by 
takine several chattels at one time, it gives but one 
“ause of action, if they belong to one person, and the 
chattels were in his possession at the time, and he cannot 
he allowed to split it up and bring separate suits for separate 
articles, Nor can it make any difference that he was pos- 
sessed of some as trustee, and of others in his own right, 
for the legal title to all and the possession was in him, and 
there being but one tort to the possession of one person, it 
gives, and indeed it can give him, only one cause of action, 
and that jis merged when a recovery has been had upon 
it.” In such a case, a suit for any of them in trespass or 
in trover will bar a subsequent suit in any form. 


245. The general principle being that im cases of tort, 
the cause of action is the act that causes 

ferinjiey ea eesuial the damage, and not. the right, title or 
properties their Property to which the damage is caused, 
number ordistance nor the damage itself, the circumstance 
from each other of the properties damaged being distinet 


does not affect the fron) each other is immaterial. Thus, 
unity of cause of 


In suits for damages 


action: where a house and shop were burnt = by 
the same fire, through the negligence 
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of the defendant’s servants, a suit for damages by the burning 
of the shop was held to bar a suit for the destruction of 
the house, to which the fire had extended from the shop, 
althongh the second suit was for the benefit ofan Insurance Co., 
which had paid to the plaintif the amount of a policy of insur- 
ance on the house.” In Pierro v, St. Paul Ry. Co.,*! Dickin- 
son, J., in delivering the judgment of Minnesota Supreme 
Court said: ‘The former recovery of damages was only in 
respect to the twenty-two feet, but that would operate as a bar 
to a subsequent action to recover damages for injury to or upon 
the adjacent forty feet, caused by the same tortious acts of the 
defendant. The trespass now complained of in respect to the 
whole sixty-two feet was identical with the entry and posses. 
sion alleged in the furmer action as to the twenty-two feet. 
The defendant’s trespass and injury upon the whole tract of 
land was a single and indivisible tort, for which the plaintiff's 
right to recover damages was entire and indivisible. One may 
not split an eutire complete cause of action, and have several 
recoveries of damages therefor.” 


Nor will the rule be different if the properties damaged 
are ata distance from each other. Thus if a fire is started 
by a locomotive engine under such circumstances as to make 
its owner answerable, all damages resulting to one person 
by the uct must be recovered in one suit, although the fire 
was communicated to two tracts of land situate at con- 
siderable distance from each other.’ In Beronto v. Southern 
Pac. R. R. Co.,"* a suit to recover damages for the con- 
struction of a railway in front of a lot in block 20 was held 
barred by a former suit for damages suffered by the plaintiff 
from the construction of the railroad in front of the plaintiff’s 
lot 19, on the ground that all the damages suffered by the 
plaintiff from the location of the road constituted a single 
indivisible cause of action, and the California Court suid: 
‘¢ We think there was no error in the rulings or instructions of 
the court in this behalf, so far as relates to any damage accrn- 
ing to either of plaintifi’s lots prior to and up to the tinie of 
filing his complaint or making his settlement in the former 
action. The elements of his damage up to that time may have 
been multifarious, but the cause of it was a unit,—the con- 
struction and operation of a single railroad which was complete 
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at the time. The fact that it damaged two lots belonging 

the Sate man, al the same time and by the same means, no 
mere created two causes of action than if two horses belonging 
to the same man had been killed by a single collision with a 
locomotive, aud this has been hell to constitute but as single 
cause of action.”* Tn case ef tort, the question as to the number 
of causes of action which the same person may have turns upon 
the number of the torts, and uct epon the number of different 
pieces of property which may Jiave been injured, Each separate 
tort gives a separate Gause of action, and but a single one.” 


216. It has sometimes been held that the same 
Essentially distinet iv. Wrongful ach may iu some cases occasion 
juries caused by the several distinet: injyaries. ‘Thus damage 
same tort constitute to poods and injuries to the person, 
distinet causes of mcr caused by the same act, have 
en heen held to constitute Infringements of 
different rights and to give rise to distinet causes ‘of action. 
Thus in Brunsden v. Hamphreyy™ Me majority of the, court 
held that when a person driving ina cab came into collision with 
avan of the defendants through their servant’s negligence, a 
suit by him for damages for injury to the cab would not bar 
a suit by him for injuries to his person. The decision proceeded 
on the ground of the two Injuries constituting’ distinct causes of 
action, aii Brett, M. R., said: The allio with the de- 
fendants’ van did not give rise to only one cause of action: 
the plaintiff sustained Dodily i injuries, he was injured ina dise 
tinet right, and he became entitled to sue for a cause of action 
distinct. from the cause of action in respect of the damage to 
his goods; therefore the plaintiff is at Uberty to maintain the 
present action.” Bowen, lL. J., did not adopt that reasoning, 
and while concurring In the conclusion as to there having 
been distinct causes of action, rested his decision on other 
grounds. He said: ‘Two separate kinds of injury were 
in fact inflicted, and two wrongs done. The mere negli. 
gent driving in itself) if aecompanied by no injury to the 
plaintiff, was not actionable at all, for it was not a wrongful 
act at all till a wrong arose out of the damage which it caused, 
Oue wrong was done as soon as the plaiutiff’s enjoyment of his 
property was substantially interfered with, A further wrong 
arnse as soon as the driving alsv caused injury to the plaintiff's 
person. Both causes of action, in one sense, may be said to be 
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founded upon one act of the defendants’ servant, but they are 
not on that account identical causes of action. The wrong 
consists in the damage done without lawful excuse, not the 
act of driving, which (if no damage had ensued) would have 
been legally unimportant.” Lard Coleridge, C. J., dissented 
altogether from the decision of the majority, and expressed 
his concurence with the decision®’ by Pollock, B., aud Lopes, 

J., in the court below. He admitted that the injury done to 
the plaintiff was in respect of different rights, but said, ‘* that 
Whether the neligence of the servant, or the impact of the 
vehicle which the servant drove, be the technical cause of 
action, equally the cause is one and the same: it seems to me 
a subtlety uot warranted by law to hold that a man cannot 
bring two actions, if he is injured in his arm and in his leg, 

but can bring two, if besides his arm and leg being injured 
his trousers which contain his lee, and his coat-sleeve which 
contains his arm, have been torn.”? The view of the Master 
of Rolls does not appear to have been followed in any case. 
Yet in Darley Main Colliery Co. v. Mitchell,*“6 Lord Bram- 
well said: ‘It is a rule that when a thing directly wrongful 
in itself is done to a man, is itself a canse of action, he must, 
if he sues in respect of it, do so once and for all. As, if he is 
beaten or wounded, if he sues he must sue for all his damage, 
past, present and future, certain and contingent. He cannot 
maintain an action for a broken arm, and subsequently for a 
broken rib, though be did uot know of it when he commenced 
his first action, But if he sustained two injuries from a blow, 

one to his person, another tou his property, as, for instance, 
damage to a watch, there is no doubt that he could maintain two 
actions in respect of the one blow.” The decision in Skoglund 
v. Minneapolis Sirect Iy. C'o.8* appears to have proceeded on 
the same ground, In that case a husband and wife travelling 
in a railway carriage were injured by the same accident or act 
of negligence of defendant ; and a suit by the husband for the 
injuries to his person was held not to bar a suit for com pensa- 
tion for the loss of the services and the society of the wife re- 
sulting from the injuries caused to her at the same time, and 
for the expenses incurred in providing her with physic. Gil- 
fillan. C. J., in delivering the judgment of the Minnesota 
Supreme Court, said: ‘*Where a cause of action arises from a 
enone injury; it arises at once; and in such case the sub- 
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sequently ascertained or developed consequences of the injury 
are items that might exist without them. But in an action 
by a husband on account of an injury to his wife, the con- 
sequences of loss of her society or services are not items of 
damages pertaining to an already existing cause of action, or 
to a cause of action which might exist without them, but they 
are essential to the cause of action itself, which cannot arise 
until such consequences have followed the injury. If it could 
be said that the plaintiffs cause of action in his first action 
arose upon the neghgence alone, then all the injurious con- 
sequences of that negligence, the injury to his person, the loss 
of his wife’s society and services, caused by the injury to her 
person, might be regarded as items of damage in that eause of 
action. But no cause of action could accrue upon the negli- 
gence alone. That cause of action accrued only upon injury to 
his person caused by the negheencc, and when they concurred, 
his cause of action was complete. The loss of his wife’s services 
had no connection with that injury. That cause of action was 
not a consequence of it, and not an item of damage pertaining 
to it. His right to recover for such loss was independent, and 
would have existed had that cause of action net accrued,” 


In the United States, it appears to be generally held 
that when the rights of different persons, or of the same 
person in different capacities are violated, there will) be a 
separate cause in respect of cach person or each capacity 
of the person; the same persun in the latter case being cou- 
sidered as if he were two distinct persons, A suit for damages 
by a partnership has been held uot to bar a suit by a partner 
for injuries caused to him by the same act." In explanation of 
this view, the Missouri Supreme Court, in Duffy v. Gray, 
said: ‘ This action is for a personal injury to the character of 
the plaintiff, and the former suit was for a Joint Injury to the 
‘trade and business of the firm of D. and Kk. The members of 
the firm could have no legal interest whatever in the personal 
character of each other.’ A suit by a person for loss of his 
child’s services occasioned by an injury to the child through the 
negligence of thedefendant’s servant has been held not to barasuit 
by him as the child’s administrator for such damages as the child 
would have recovery for the same injury,” nor would a suit by 
the father be barred by a former suit which the son himeelf 
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brought, by the father as next. friend. On similar principles, 
in Kronshage v. Uhicago, M. and St. P. R. Co.,."! a suit for 
damages for eoods destroyed by fire, while in defendant’s hands 
asa carrier was held not to bar a suit for goods destroyed by 
fire, while in such defendant's liauds as a wirehousdials the 
court observing that ‘Sin the former action, the defendant was 
liable though not negligent, in this action the defendant is not 
liable ile the ines Was causcd by hisnegligence. Lence the 
two causes of action are entirely diffrent... . Under all 
the authorities, the claims in the two actlons do not constitute 
one entire and aqancalile vanse of action, but separate and dlis- 
tinct claims, for which separate suits may be maintained.’ 


247. Lt is quite settled, however, that the accrual of 
Sabaqient maa Separate damages from the same tort will 
not lie even fer mob give a separate cause of action fora 
damages resulting subsequent suit. ‘The fact that the damages 
subsequent to the Claimed in the second suit had not become 
el apparent when the former suit was decided 
will not allow of the institution of the subsequent suit,’ 
even though that damage be caused by au unusual freshet.?*" 
Unforeseen and improbable injuries resulting from any — aet. 
are, equally with existing and probable injuries, parts of 
au inseverable demand. ‘Thus a person claimed damages 
sai battery, and after that, parts of his skull came out, and 
a suit for the damages as veeasioned was held to be barred, 
as it was not allewed to result froma fresh act? A subsequent 
suit on the same tert for extra damages will be barred, 
however unforeseen or aggravated may be the new injuries 
attributable to the old aet?! In Adm'r vy. Clarendon,” a suit 
by a father for Camages resulting to limeelf prior to the suit 
by an injury to a minor child, was held to bar another suit) for 
subsequent loss of services and other damages developed after 
the first stut was instituted. ° 
In Ni/ Monee Singh v. dssur Chunder the plaintiff having 

been induced to take a pithee talug settlement at oa certain 
rent by fraudulent and false representations as to the lands 
alleged to be comprised in the talng, sued on that ground. to 
recover a partoof the consderation money and the excess reuts 
paid, and to obtain an abatement af the same proportionate 
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part of the rent for the future, He got a decree for the amount 
sued for, but even though the claim for abatement was re- 
jected, a subsequent suit by him for the exeess rent) hie had to 
pay since the first suit was held) barred, on the erouud that 
that as well as all other future damaees shonld have been 
claimed in the former suit. Mr. Justice Phear (with whom 
Bayley, J.. concurred) said: The plaintiff's present couten- 
tion amounts to this, that whenever the cause of action is) such 
as to produce a successive recurrence Of damage, then the 
person injured may bring afresh suit on the oceasion of the 
accrual of each portion of such damage. But | think this is 
clearly incorrect. Ty many cases of wrong, no doubt, tho cause 
of suit isnot complete until actual damage has eusued; but 
when once the cause of suit is matured, the subsequent recut: 
renee of further damave, whether alter or before this lias 
heen adjudicated upon, docs not originate a fresh cause of 
suit, Were it otherwise, Tithgation would have no end, for | 
suppose that in very few cases does the damage flowing 
from a wiovge ora breach of contract cease with one event.’ 

It has been held on this principle that a person suing 
for the value of cattle legally taken away should include 
in his plaint whatever claim he wishes to make in respect 
of damages caused to him by the defendant’s wrongful act, 
and cannot afterwards mamta another sit for any 
damages which he might have claimed in the former suit. 
In Shaikh Punju vy. Oodoy™ it was argued that the claim for 
damaces arose out of a different cause of action, namely, 
the detention ‘and not the seizure, of the cart and bulloeks, 
and that the plaintiff was entitled, at least to recover such 
damage as accrued subsequent to the institution of the 
former suit for the recovery of the cart and bullocks; but 
Ainslie, J., in delivering the juydment of the court said: 
“There is no such detention as would constitute a separate cause 
of action; itis only the consequence of the seizure. There was 
nothing to prevent the plamtiff from asking for, or the munsil 
from awarding, such compensation as should eutirely satisty 
the plaiutifPs claims against the defendant; and although 
the amount of compensation might be regulated by the period 
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of detention, the right to sue, or cause of action, began when 
the property was wrongfully seized, and not at any later date.” 
The facts in Ate v. Long’ were the same, and the Virginia 
Court of Appeals held that @ suit for the horse taken away 
by the defendant would bar a suit for damages suffered from 
the stopping of the waggon, as all that the defendant did was 
but one tortious act.’ In Saem v. Kamaluddy’ the first suit was 
for the value of the fish taken by the defendants by force on 
the day of their dispossessing the plaintiff of his tank, and the 
second suit was for subsequent mesne profits. It was contended 
that the former suit was not for mesne profits, and that a fresh 
cause of action arose cach time the profits of the tank were 
received by the defendant, but the contention was over-ruled, 
and Jackson, J., in delivering the judgment of the High Court, 
pointed out “that the previous suit as well as the present 
were really suits for damages; and that the previous suit and 
compromise ouelt to have ineladed all claims of the plaintiffs 
arising out of the dispossession from the tank.” 


In Whitney ve Town of Clarendon,’ the majority of the 
Supreme Court of Verinont held the same. The Chief Justice 
contended that there could not have been any recovery for the 
damages claimed in that suit in the first suit because it had 
wot arisen then, Such a contention is clearly untenable, 
however, as “no ease can arise involving claims for serivus 
injuries to the person in which the assessinent of damage can 
be otherwise thau imperfect and unfair, In the majority of 
eases, defendants must pay for damages which never develop, 
while in the minority, the most scrious injuries must be borne 
Without compensation.”” The decision in Micklin v. Willtams' 
alsy proceeded on the same principle; Parke, B., having said 
in the judgment of the Court, that “for this wrong the plaintiff 
would have a right to recover a full compensation, including 
the probable damage to the fabric; and if they had already 
obtained a verdict with damages, they must be presumed to 
be satisied for all the consequences of the wrong; and if, 
instead of having a verdict, they receive with their own consent 
a satisfaction, such satisfaction is to be considered to com- 
pensate for all the consequences of the wrong.” This decision 
was approved by Lord Westbury in Bonomi v. Blackhouse, 
and by the majority of the Court in Lamb v. Walker.® After 
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the decision of the house of Lords in Dariey Afuin Colltery 
Co. v. Mitchell’ it. must no doubt be considered overruled, but 
only on a point of the law of torts, on the point of an excava- 
tion in one’s own ground not giving a cause of action to the 
owner of adjoining land for the deprivation of the support he 
is entitled to, till the occurrence ofactual subsidence and conse- 
quent damage. ‘The decision in Bonomi v. Blackhouse is 
authority only for the preposition that no action can lie for 
the excavation alone, aud that the damage resulting from the 
excavation, and uot the excavation itself, is) the eause 
of action, aud that every fresh subsidence even though 
resniting from the same excavation is afresh cause of 
action. Nor does their Lordships’ decision in Darley 
Main Colliery Co. v. Mitchell go beyond that, and— in fact 
in that case there appears to have been a further cause also— 
a fresh removal of some coal—of the fresh subsidence. Lord 
Halsbury, L. C., in his decision in’ that case said: “ The 
defendant has originally created a state of thises which renders 
him responsible if damage accrues; if by the hypothesis the 
cause of action is the damage resulting from the defendant's 
act, or an omission to alter the state of things he has created, 
why may not a fresh action be brought? A man keeps a 
ferocious dog which bites his ueighbour ; cau it be contended 
that when the bitten man brings his action he must assess 
damages for all possibility of future bites? A man stores water 
artificially, as in Aletcher v. Rylunds ;° the water escapes and 
sweeps away the plaintiff’s house; he rebuilds it, and the 
artifical reservoir continues to leak aud sweeps it away again. 
Oannot the plaintiff recover for the second house, or must he 
have assessed in his first datiages the possibility of any future 
invasion of water flowing from the same reservoir?” Lord 
Blackburn dissented from that view, but all the Lords 
who took part in the decision expressly affirmed the general 
principle that all the damage resulting from the same cause 
of action must and can be claimed in only one suit. Lord 
Halsbury thus said: ‘No one will think of disputing the 
proposition that for one cause of action you must recover all 
damages incident to it by law once and for ever. A house 
that has received a shock may not at ouce show all the damage 
done to it, but it is damaged none the less then to the extent 
that it is damaged, and the fact that the damage only manifests 
itself later on bv stages does not alter the fact that the damage 
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is there; and so of the more complex mechanism of the human 
frame, the damage is done in a railway accident, the whole 
machinery is injured, though it mav escape the eye or even the 
consciousness of the sufferer at the time, the later stages of 
suffering are but the manifestations of the original damage done 
and consequent upon the injury originally sustained.” 


Nor is the decision even of the majority of the court in 
Bransden vy Humphrey’ agaist the general rule, and, in faet, 
Bowen, L.J., in his judgment in the case, expressly admitted 
that “nobody can doubt that if the plaintiff had recovered any 
damages for injury to lis person, he could not have maintain- 
eda further action for fresh bodily injuries caused by the 
same act of negligence, merely because they had been dis- 
covered or developed subsequently.” 


On a similar principle, ifthe tort is a mnisance, not of a 
necessarily permanent and injurious character, the continuauce of 
the nuisance will be a separate cause of action, and the damages 
resulting fromitinay be claimed in a subsequent suit. The case 
of nuisances Was distinguished from that of other torts in Clegg 
v. Dearden® on the ground, that while a trespasser is under no 
obligation to rebuild orreplace what he has torn down or destroy- 
ed, he who creates @ nuisance is under a coutinning obligation 
to abate it; and in such a case itis only for the damage caused 
before the institution of a suit, that compensation could be 
claimed in that sat, Mr. Freeman says: © If that damage 
exposes the plaintiff to the expenditure of money, he may 
recover the full amount) which he is Hable to expend, whether 
it has been already paid out or not. “The material inquirv in 
the second action is, Whether the damages on which it is based 
are attributable to the original act, or to the continuing of the 
state of facts produced by that act. In the latter case a new 
cause has arisen, and a new action will lie’?! The distinerion 
as to the character of the nuisance has been otten well explained. 
Mr. Wells says: “The difference between this Coin 
injury) and subsequent breaches consists mainly in this 
that the latter involves separate, voluntarily acts; the for- 
mer not—the former is negative, therefore a mere omission ; 
the latter positive, made up of commission.”"? Thus The New 
Hampshire Supreme Court tn Troy v. Cheshire BR. R.™ said: 
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¢Wherever the nuisance is of sucha character tbat its conti- 
nuance is necessarily an injury, and when it is of a permanent 
character, that will continue without change from any cause 
except human labour, there the damage is an original damage 
and may be at once fully compensated, since the injured person 
has no means in his power to compel the individual doing the 
wrong to apply the labour necessary to remove the cause of 
injury, and can only cause it to be done, if at all, by the ex- 
penditure of hisown means. But where the continuance of 
such act is not necessarily injurious, and where it is not neces- 
sarily of a permanent character, but may or may not be injuri- 
ous, or may or may not be continued, there the injury, to be 
compensated in a suit, is only the damage that has happened.” 
Similarly in Fowle v. New Haven''the Massachusetts Supreme 
Court said: ‘The embankment of the defendants was a 
permanent structure, which, without any further act except 
keeping it in repair, must continue to turn the current of 
the river in such a manner as gradually to wash away the 
plaintiff’s land. For this injury the plaintiff might recover 
in one action entire damages, not limited to those which 
had been actually suffered at the date of the suit. And 
the judgment in one such action is a bar to another like 
action between the parties for subsequent injuries from the 
same cause.’’ So a suit for damages for the deterioration in 
plaintiff’s premises by the erection and maintenance of gas works, 
in the vicinity, is a bartoany further suit for the same cause.” 
On the same principle, the individual who so manages the 
water he uses for his mills as to wash away the soil of his 
neighbour is liable at once for all the injury occasioned by its 
removal, because it is in its nature a permanent injury; but 
if his works are so constructed that upon the recurrence of a 
similar freshet the water will probably wash away more of the 
land, for this there can be no recovery until the damage has 
actually arisen; because it is yet contingent whether any such 
damage will ever arise. If a person erects adam upon his own 
land, which throws back the water upon his neighbour’s land, 
he will be answerable for all damage which he has caused before 
the date of the writ, and, ordinarily, for no more, because it is 
as yet contingent and uncertain whether any further damage 
will be occasioned or not, because such a dam is not, of its own 
nature and necessarily, injurious to the lands above, since that 
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depends more upon the manner in which the dam is used, 
than upon its form. But ifsuch a dam isin its nature of a 
permanent character, and from its nature must continue perma- 
nently to affect the value of the land flowed, then the entire 
injury is at once occasioned by the wrongfal act, and may be at 
once recovered in damages.’ Thus where, in building a canal, 
a river is dammed as a feeder to the canal, and the lands of 
an adjacent owner are permanently flooded, he cannot recover 
each year the damage occasioned by the non-use of the land 
for that year, but must at one time recover the damages, to 
wit, the full value of the land. But when a dam is built, or 
a caval dug, or a structure erected which may or may not do 
damage of a particular character, then each recurring damage 
constitutes a new Cause of action justifying a new recovery,” 
In Chicago B. und Q.R. Co. v. Schaffer,’ a former suit for 
damages to plaintiff’s land by overflows of a stream, caused 
by the defendant’s railroad bridge, which was improperly 
and negligently constructed and maintained, was held not to bar 
a subsequent suit for other injuries to the land sustained 
subsequent to the former suit by a continuance of such bridge. 


248. Asuit for possession of land (of which plaintiff 
profitswill has been dispossessed ) aud fur mesne 
bar subsequent suit profits by Way of damages for ten vear's 
for those accrued tier was held in Rookminee Kooer v. Ram 
ORE Fohul® to bar a suit for mesne profits for 
aprior year. The decision proceeded on the ground that mesne 
profits though usually measured by the actual rents and profits 
of the land issuing during the period of dispossession were 
eventually damages recoverable on account of the defendant’s 
wrongful conduct in dispossessing plaintiffand keeping him out 
of possession, that the cause of action in the subsequent suit 
Was the same us in the first, and that a claim for mesne profits 
could not itself be divided. 


In Venkoba vy. Subbanna” even a suit only for possession 
of land was held to bar a suit for the mesne profits of that 
land. In this case, Muttusami Ayyar aud Brandt, JJ., refer- 
red to the alteration in the phraseology of Nec 43, and on the 
vround of it, expressed it as their ‘opinion, that the words 
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‘every suit shall include the whole of the claim in respect, of 
the cause of action,’ include not only the claim arising out 
of that cause of action, but also any other claim founded on 
the same cause of action and enforcible at the date of the former 
suit.” No reference was made, however, in the argument or 
the judgment to the inference drawn against the identity 
of the cause of action in such cases from Sec. 44 (correspond. 
ing to Sec. 10 of the Code of 1859), which provides that 
‘* no cause of action shall, unless with the leave of the court 
be joined with a suit for the recovery of immovable property 
except a claim in respect of mesne profits or arrears of rent in 
respect of the property claimed.” The learned judges observ- 
ed, however, that their view was in accordance with the 
decision of the Judicial Committee in Madan Mohan Lal y. 
Sheo Sanker Sahai?’ In that case, however, their Lord- 
ships only intimated that the judgment of the High Court“ 
was correct; and the facts of that case, which arose out of a 
breach of contract, were quite different, as there had been 
a prior suit not only for possession of the property leased, but 
also for mesne profits as damages for one year and the suit for 
subsequent years’ mesne profits was held barred not by the suit 
for possession but by that for mesne profits. 


A Full Bench of the Calcutta High Court had held, 
however, in Pratap Chandra v. Swarnamay?” that a suit. for 
possession of land and mesne profits to the date of the suit 
would not bar a subsequent suit for mesue proats from the 
date of the decree, the decision being based on the ground — of 
Sec. 10 of the Civil Procedure Code of 1859 as well as on the 
tact that the cause of action for the mesne profits claimed in 
the second suit had not arisen at the time of the institution of 
the first. In Jmdad Ali v. Boonyad Ali,” a Division Bench of 
the Calcutta High Court held that on account of the said Sec. 
10, a suit for possession of a property would not bar a 
suit for its mesne profits that accrued due prior to the decree. 
Conversely, on similar ground, it was held in Monodur 
Lally, Gourt Sunkur® that a suit for mesne profits of a 
property would not bara suit for its possession; Mitter, J., 
in delivering the judgment of the court pointing out that ‘the 
difference as to the priority of the suit for mesne profits was 
immaterial so far as the question of construction of Secs. 


sd 
221. LR XID Gal. 482. 28 IV. I. L i. 113. 
: ya. Urwloy Naraiu, LL. RB. a4 XIV W. H. 92, 
32 Sheo ar Suliwy e. Uriloy LL RIS aL 84, 


644, IN SUITS ON TITLE INFRINGEMENT OF TITLE Is THE CAUSE. [S. 249. 


7 to 10 is concerned.” The same has been held under the 
present Civil Procedure Code by the Madras High Court 
in Tirupati v. Narasimha” on the ground, that ‘‘ the suit to 
recover mesne profits and the suit to eject are not parts of a 
claim founded onthe identical cause of action within the 
meaning of Sec. 43.” It was argued in the case, that when a 
tenant should hold over in opposition to the landlord, the 
latter would be under an obligation to eject him at once, 
and would not have the option of suing simply for mesne 
profits on the ground of adverse occupancy until either the 
tenant gave up possession, or he d2sired to eject the tenant, 
but the High Court only observed that where the causes of 
action were distinct and independent, the plaintiff could not be 
bound to unite all the claims founded upon them in one suit. 


249. In suits for property on the ground of title, it is not 

In suits on title, in- the title, but the infringement of it, that 
fringoment of the constitutes the cause of action; and that 
title constitutes the must determine the applicability of the 
cause of uction. rule of barby suit, This was held directly 
by the Calcutta High Court in Jardine Skinner v. Shama 
Soonduree,” in which Mr. Justice Mitter, in delivering the 
judgment of a Division Bench of the Court said, ‘ If the lands 
included in the present suit have been taken possession of by 
the defendants ona date different from that on which the 
plaintiff was ejected from the lands included in the former 
suit, there can be no doubt whatever that the two causes of action 
ure entirely distinct from one another. . . . » If the 
plaintit! was dispossessed from the parcel on the same date on 
which the defendants took possession of the lands included in 
the present suit and by the same act, her cause of action in 
the two suits would then be identical, but not otherwise.” It 
was urged against this in the case that the title upon which 
the present suit was based was precisely the same as that 
involved in the former suit. But Mitter, J., said: ‘ This 
circumstance can make no difference whatever. It is nota 
title upon which a party relies, but the infringement of it 
which constitutes his cause of action; and it dues not, there- 
fore, follow that two suits are necessarily brought upon the 
same cause of action, merely because the title relied upon in 
both the cases is one and the same. Thus, for instance, a 
man’s right to enjoy a piece of land may depend upon one 
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and the same title; but if he is ejected from different parts of 
it by distinct acts of ouster, each act of ouster would constitute 
a distinct and separate cause of action. Were it otherwise, it 
might be argued upon precisely similar grounds that he is 
entitled to one period of limitation only, commencing from 
the date of the first act of dispossession. A man may be 
dispossessed from one room in a house on a_ particular 
day, and he may be also dispossessed from another room 
in that very house twelve years afterwards. But if the 
two acts of dispossession are to be considered as con- 
stituting one cause of action, merely because his title 
to both the rooms is one and the same, the action for the 
second room would be barred by limitation, before there 
could be any necessity for its institution.” 


It has also been held, that the fact that a defendant’s 
title rests upon different and distinct transactions, supported 
by distinct and separate evidence, does not necessarily imply 
that to a party contesting that title, there are different 
causes of action warranting separate suits; and the existence 
of a separate cause of action will depend on there being a 
distinct and separate act of dispossession.”” ‘lhe principle of 
these rulings was followed in Riayatullah Khan v, Nasir- 
Khan,” in which Straight, O.C.J., observed that “ although 
the reSpondent’s title to both houses rested on the title 
acquired by him under one and the same sale-deed, yet the 
cause of action, vtz., hisouster from the two houses on differ- 
ent occasions, gave rise to two separate causes of action.” 


In Pittapur Raja v. Suriya Rau,” certain immovable 
properties and half of all the movable properties had been 
left by a will to the parties, and the defendant got the 
immovable property left for the plaintiff entered in the 
records in his name; and a suit by the plaintiff to set 
aside that entry and to obtain possession of the said property 
was held not to bar a suit by the plaintiff for his share of 
the movable property, as ‘the claim in respect of the 
personalty was not a claim arising out of the cause of 
action, which existed in consequence of the defendants 
having improperly turned the plaintiffs out of possession 
of (the immovable property claimed in the first suit.)” 
In an early case,"’ however, the Calcutta High Court 
held that in the case of a unity of title to different proper. 
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ties from which the owner was dispossessed on different 
dates, all the acts of dispossession prior to the former suit, 
would be considered as constituting one cause of action. 
In that case, the plaintiff claiming to be entitled to two 
estates in different districts as her deceased husband’s, under 
his father’s will, sued for one of the estates, and the suit 
was held to bar a subsequent suit for the other estate, on 
the ground that there was but one cause of action, vzz., the 
denial of the plaintiff’s title under the will of her husband’s 
father. It was contended that the plaintiff alleged having 
been dispossessed from the estates on different dates, but 
the High Court said that that did not affect the case. ‘All 
the acts of ouster complained of were prior to the institution 
of the first suit, and should have been comprised in it, as 
their being legal or illegal depended solely on the question 
of inheritance, and the validity of the will relied on by 
the plaintitf; and the separate acts of ouster, so long as 
they were committed by the same persons and as part of 
the same contest, would not form distinct causes of action.” 
Where the title is entirely different, it will indicate a 
distinct act of infringement, giving a separate cause ot 
action. ‘Thus asthe relative rightsand duties of owner and 
trespasser on the one hand and of mortgagor and mortgagee 
on the other are wholly different, a failure in a suit of 
simple ejectment does not bar a subsequent suit by the 
same person to enforce his right to redeem as mortgagor.*” 
Nor will a suit for the possession of a mortgaged land, 
brought on the ground that it was likely that the mortgage- 
debt had been paid off, will, on the mortgage not being 
proved, bar a suit for the same property by way of eject- 
ment ; because in the former suit, the obligation to restore 
the land on the payment of the mortgage-debt constitutes 
the cause of action, and the question of title does not arise 
even incidentally, while in the subsequent suit the plaintiff's 
right of action is based on the plaintiff’s title.” 
250. In certain cases, a suit is based on one’s title 
only, and such a suit must embrace all 
Suit for a share of certain’ the property to which the plaintiff has 
joint property will bar 4 claim on account of that title. As 
a suit for other items of : : : : : 
dat: property: an important illustration of this prin- 
ciple, reference may be made to suits 
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brought by co-parceners or co-partners for their share in 
the joint property. Thus a suit for the partition only of 
debts due to the family will bar a subsequent suit for the 
plaintiff's share of the family lands, the plaintiff having 
been, in such a case, bound to claim in the former suit a 
partition of the whole property which was then undivided.» 


On the same principle, in Ganes Chandra v. Ram 
Kumar,* a suit for certain monies said to have been mis- 
appropriated by the defendant during the time he was 
acting as the manager of a joint family was held to bar 
a subsequent suit for the plaintiff's share of certain joint 
paddy held by the defendant at the time of the first suit. 
In explaining the grounds of this decision, Mitter, J., said 
‘‘ that the causes of action in both the cases originated in 
the refusal of the defendant togive to the plaintiffs their 
share of the properties realized by him as manager of the 
joint family. . . . . The manager of a joint Hindu 
family holds possession uf various items of property, both 
real and personal, on behalf of the tamily,—Can it be 
contended for a moment that each member of the family 
has a separate cause of action for his share in each item of 
those properties? If such were the case, the manager 
would be harassed by as many different suits as there were 
ditferent items of property under his management during 
the time the family remained joint.” 


A suit for a general partition will, however, not bar a 
suit for a particular property which ought to have been 
included in the former suit and was not included as being 
held in mortgage by a third person. This was held in 
Narayan v. Pandurang™ in which Kembuall, J., in deliver- 
ing the judgment of the High Court, said: “The true 
question for consideration in cases of this kind appears to 
be whether the former suit was one in which the plaintiff 
might have recovered precisely that which he seeks to 
recover in the second suit, and in order to apply that test 
to the present case, it is necessary to hearin mind the 
two-fold application of the word ‘partition.’ There may 
be a division of right in joint property, and there may be 
a division of the property itself, z.e., by metes and bounds. 
» « « « The plaintiff in his former suit could not have 
recovered precisely that which he now seeks to recover, 
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for the reason that, in that suit, he sought a division of 
property, whereas this particular Zhtkan, being then in 
the possession of a mortgagee, was not available for an 
actual partition. It has been pressed'‘upon us that the 
plaintiff might have asked for a ‘division of right’ in 
respect of this property in the former suit, but that is not 
the question. He sought for a division of property as 
against P., and, in respect of this property, he had then no 
such cause of action against him. Sec.7 of the Civil Pro- 
cedure Code did not render it obligatory upon the plaintiff 
either to include this division of right in bis suit for division 
of property orto abandon for the future all hope of establish- 
ingit by an action.” The Madras High Courthas also held 
that in a suit by a Karnawan against Anandrawans for pro- 
perty in their possession, the cause of action isthe right 
of the Karnawan to demand the restoration of any of such 
properties at any time, he not being entitled to demand 
them at once or in one suit.” 


251. In suits to set aside alienations, each alienation 
. | constitutes a separate course of action,°2 
ay of cause 2° In Rao Kurun Singh v. Mahomed Fyz 
aside alienation, Ali Khan, a Hindu widow first made 
a mortgage of her deceased husband’s 
roperty to a certain person, and after that made a gift of 
it to him, and a suit in the widow’s lifetime for possession 
by setting aside the gift was held not to bar a suit after 
her death for having the mortgage declared to be not 
binding against the plaintiff, the two suits being based on 
different causes of action; and the first suit having been 
really only for a declaration of the invalidity of the gift as 
against the plaintiff, because inthe widow's lifetime a suit 
tor possession could not lie. In the same way each mort- 
gage was, in Moro Raghunath v. Balaji Trimbak,” held to 
constitute a separate cause of action, though it is to be 
observed that in that case the second mortgage on which 
the first suit was based comprised only some of the lands 
mortgaged by only one of the persons who had made the 
first mortgage. 


The decision in Shafkat-un-nissa v. Shib Sahai* is not 
against this view. In that case J, havinga right to certain 
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shares in her father’s estate as his and her brother’s heir, 
alienated her rights by two deeds executed on different 
dates; and a suit by the alienee for the shares comprised in 
one deed against the persons who had pe heed all the 
estate in execution of decrees against the other heirs of 
the father and brother, was held to bar a subsequent suit 
for the shares conveyed by the other deed. ‘The decision 
proceeded, however, on a different ground, Tyrrell, J., in 
delivering the judgment of the High Court, having said: 
‘It is indisputable that the parties to both actions are sub- 
stantially the same, the alienees of Sahib-ud-din’s heirs being 
in fact ShibSahai wlone in his own and his brother’s names, 
and it must be admitted that as regards this alienee the 
plaintiff's common cause of action in both suits arose from 
the circumstance that the porsession of a part of her 
inheritance was wrongfully withheld, It cannot affect the 
principle embodied in the rule of Sec, 43 that the plaintiff's 
title in respect of the whole inheritance happened to have 
a double root. his circumstsuce would not alter the 
wholeness of her claim as against the alienee of the false 
heirs arising out of her one cause of action against him, 
which was nothing but his possession on a bad title to her 
wrong. Itis possible that, ifthe portions of the inheritance 
coming to the plaintiff through her father and brother 
respectively had been defined and ascertained, and if the 
first transfer had purported to alienate the one portion so 
ascertained and specified, the other similarly purporting 
to affect the other known share, the court might see its 
way to a decision not adverse to the present suit. Under 
such circumstances it might have been held that each 
alienation constituted a distinct cause of action, and that 
it was therefore not obligatory upon the plaintiff to make 
each separate purchaser a party to her first suit upon pain 
of forfeiting all future right of suit against them by reason 
of such omission.” 


252. Asto suits on contracts also, it may be laid 
down as a general principle that the 

Breach of euch of several breach of each contract constitutes a 
seas at ee separate and indivisible cause of action. 
etcattita sel The mode of entering into the con- 
cause of action, tract, the nature of its consideration, 


as well as the manner and the time in 
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which the consideration is given or performed, are imma- 
terial for the cause of action, except so far as they may 
tend to indicate whether there is only one contract and 
therefore one breach. The circumstance of a contract 
being conditional does not prevent it from being regarded 
as indivisible. Thus, where the contract was to sella 
certain quantity of hay if the promisor had so much to 
spare, a suit for a part of the hay was held to bar a 
subsequent suit for the rest of it, 


Even contracts growing out of the same transaction or 
out of a state of facts apparently homogeneous, are con- 
sidered distinct and as giving rise to distinct causes of 
action. In Umed Dholchand v. Pir Saheb,” the defendant 
had given two bonds on the same day 1m respect of the 
principal and the interest, respectively, due on a previous 
bond, and Sir Charles Sargent, in delivering thejudgment of 
the Court said, ‘* There can be no doubt that the two bonds 
and the default in payment of them constitute, In any view 
of the expression ‘catise of action,’ two distinct causes of 
action, and there is nothing, we think, in the language of 
the section (43) which would justify the court in going 
behind the bonds to consider the circumstances out of 
which they sprung, albeit these circumstances might 
themselves atthe time have constituted a cause of action.” 
In Nanu v. Raman, the Karnawan and the Anand- 
rawans of a tarwad madea usufructuary mortage of certain 
lands of the tarwad, of which actual possession could not 
be given as it was under mortgage to a third party. Some 
of the mortgagors therefore executed a pattamchit on the 
date of the mortgage, agreeing to rent the lands from the 
mortgagee ; and a suit for rent on the pattamehit was held 
not to bar a suit for the principal and interest due on the 
mortgage; it being observed by the court that the obliga- 
tion sought to be enforced in the two suits was not the 
same. 


Similarly, where a railway passenger having a bag 
containing apparel and a trunk containing merchandise, of 
which he gave intimation on applying for tickets, had paid 
extra for the carriage of the latter, a suit for the loss of the 
former against the Railway Company was held not to bar a 
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suit for a loss of the latter.” Ona similar principle, it has 
sometimes been held that each charge ona property is a 
distinct cause of action, not to be affected by proceedings for 
the recovery of other charges, antecedent or subsequent," 


253. When different contracts are so made as to form 
| ‘part of the same transaction or as if it 
Pivach of sexends tous sv cpean pursuance of one general con- 
tracts made as a pars aa 
of Sane transaction or tYaet.3; a breach oft all the said contract 
in pursuance of one 18 treated as that of the general con- 
general contract eon tract, and held to constitute only one 
ei cause of action, Thus, if general 
articles of merchandize be sold at one 
time, the transaction will constitute but one demand.” 
So also an account for a bill of goods purchased on one 
day is to be taken as one entire transaction in the absence 
of a contrary intention between the parties. Kven an 
account for goods sold and delivered, consisting of 
several distinct items, delivered at different times, but all 
due, isan entire demand within the meaning of the rule, 
so that a recovery for a part of it, will be a bar to a suit 
for the residue.* 


The creditor cannot split it into several demands and 
actions, when the dealing was continuous, and nothing 
appears on the face of it, or in the account rendered, to 
indicate that either party intended that each item should 
constitute a separate transaction.'” In fact, in actions for 
goods sold, for money loaned and received, at various 
times, the whole amount due at the commencement of the 
suit is generally held to constitute but one demand, 
on the ground that, in such a Case, it is reasonable for the 
courts to presume that there was an agreement in pursuance 
of which the plaintiff, for a definite period of time, or at the 
will of both parties, was to furnish goods, to loan money, 
or to perform labor; and that the amount due under the 
agreement should constitute but one cause of action.’ Mr. 
Freeman says: ‘ What is an account or « dealing upon an 
account is difficult to state, and is probably a question of 
fact to be determined trom all the circumstances, Doubt- 
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less where the parties are merchant and customer, or are 
regularly doing business with each other, under circum- 
stances Culling for the keeping of accounts, the debtor has 
a right to have his entire indebtedness treated as one and 
indivisible. And generally, where a creditor seeks to 
recover two or more judgments for items of indebtedness 
due to him when the first suit was brought, he must show 
some reason why such indebtedness should be treated as 
divisible. The question is one of agreement or under- 
standing, express or implied, to be determined by the 
ordinary modes of business,"' or by the direct agreement 
of the parties. ‘Thus where one person is furnishing 
articles to another, and they agree that bills are to be 
made our and due and payable at the end of each 
month, this has been held to give rise to a separate 
cause of action at the end of each month, and to warrant 
two separate actions and recoverics for the amounts due at 
the end of two months, though both were due before 
either action was brought.’*”’* Where an indebtedness is 
contracted with a merchant, most of the articles furnished 
being purchased by the husband, and the account running 
for several years comprises cven some such items as the statu- 
tory estate of the wife is liable for, and the account is kept 
as one continttious running account on the books of the 
merchant, such account constitutes but one debt, for the 
whole of which the husband is liable; and but one suit can 
be maintained against him for its recovery.’* Where 
goods are sold, or money received, under such circum- 
stances, that the different items are bnt one transaction, the 
cause of action will be entire, and a recovery for any parr 
will be conclusive avainst the right to sue for the balance.°: 
The correctness of this rule was admitted even in Secor v. 
Sturgis,” in which the particular circumstances of the case 
were held to warrant a presumption to the contrary. The 
New Yurk Supreme Court. said in that case: ‘* Where there 
is an account for goods sold, or labor performed, where 
money has been lent to or paid for the use of a party at differ- 
ent times, or several items of claim spring in any way from 
contract, whether one only or separate rights of action exist 
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will, in each case, depend upon whether the case is covered 
by one or by separate contracts. The several items may 
have their origin in one contract, as on an agreement to 
sell and deliver goods, or perform work, or advance money ; 
and, usually, in the case of a running account, it may fairly 
be implied that it is in pursuance of an agreement that an 
account may be opened and continued either for a definite 
period, or at the pleasure of one or both of the parties, But 
there must either be an express contract, or the circum. 
stances must be such as to raise an implied contract, em- 
bracing all the items, to make them, where they arive at 
different times, indivisible. Applying this test to the pre- 
sent case, it is very clear that the two accounts did not 
constitute an entire claim; but, on the contrary, that they 
were several and formed two several causesof action. The 
business of the plaintiff consisted of two branches, which 
were designed to be and were kept entirely distinct, in 
each of which one of the accounts was made, and an 
arrangement was entered into, under which one of the 
accounts arose anterior tothe opening of the other account, 
Here was no express contract connecting the two accounts, 
and the facts, instead of warranting the presumption of 
such a contract, show that separate agreements only, une 
in regard to each account, were intended.” 


This rule was dissented from in Badger v. Titcomb,*’ 
in which Wilde. J., in delivering the judgment of the Mas- 
sachusetts Supreme Court, referred to Guernsey v. Carver, 
and said: ‘We know of no principie of law nor of any 
other decided case, on which the decision in that case can 
be sustained. [t is said that the law abhors a multiplicity 
of suits, and this seems to be the only ground of the deci 
sion in that case. But that reason would apply to notes 
and other demands unquestionably several and independ- 
ent. As the law is, we think it cannot be maintained that 
a running account for goods sold and delivered, money 
loaned, or money had and received at different times, will 
constitute an entire demand, unless there is some agree- 
ment to that effect, or some usage or course of dealing trom 
which such an agreement or understanding may be in- 
ferred.” This decision was criticised and refuted, that 
in Guernsey v. Carver being followed by the New York 
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Supreme Court in Bendernagle v. Cocks,’’ and that is also 
the rule adopted generally by the courts.” Under the 
corresponding English enactments, forbidding the split- 
ting of claims, as observed by Wilson, J., in Anderson v. 
Kalagaria,” it has several times been held that a cause of 
action is not limited to claims arising upon one contract, 
but may include claims upon several contracts, provided 
they form a part of a continuous course of dealing, as in 
the case of goods supplied from time to time by a trades- 
man toa customer, though not otherwise,”’ Sir Richard 
Garth in that same case pointed out the inconveni- 
ence referred to by Chief Baron Pollock in Grimbly 
v. Aykroyd of construing the term ‘cause of action’ 
to mean ‘cause of action on one separate contract,’ and 
on the other hand of construing it so as to include ‘all 
contracts executed’ which could be sued for in one indebi- 
tatus count; and further observed that it was only several 
debts of the same nature that had been held to form part 
of the same cause of action, and in case of a tradesman's 
bill where the items in the bill, though accrued at different 
times, had been treated by the parties as one entire claim ; 
“but where the several debts included in the account 
are not of the same nature, as tor instance, where one item 
of an account is for the price of a horse and another is for 
rent, and another for goods sold, it has been held that 
several suits ” might lie ;°° and that the s:me was held in 
Brunskill v. Powell? in’ which separate suits were held to 
lie successively for the value of liquors and for cash sup- 
plied by a publican and included in one bill. The learned 
Chief Justice added that the real principle, which runs 
through all cases is that, if the several items which make 
up the claim are ofthe same nature and form part of the 
same course of dealing, su as to pass under the same de- 
scription and form part of one transaction, they must be 
considered as one cause of action and must be joined in 
one suit, though they may have arisen out of several con- 
tracts. But claims which are diverse in character, which 
do not answer the same description, aud which would 
require a different class of evidence to support them, may 
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be made the subject of different suits though they may 
arise out of the same contract.” 


On the same principle, the amounts due upon a book- 
account, though considerable in number, are generally 
regarded as constituting one debt and one indivisible de- 
mand.® Where of the amount due on a book-account, some 
of the items were covered by the detendant’s promissory 
notes, not received as payment but merely in the plaintiff's 
hands, a suit for the sajd items was held barred by a suit 
for the remaining items.* A suit ona book-account will 
not bar a suit for an account accruing subsequent to the 
first suit,°° nor a suit for articles delivered before the first 
suit, but not included in that suit on the ground that 
the time of payment had not arrived. 


254. The same principle has been held to apply to wages 
due for work and labor performed at differ- 
e principle applies to ent periods, and if the work isdone or the 
suits for wages dae on da bour performed under a general hiring 
aecount of work and : 
ion or retainer, they form but one demand, 
and cannot be severed by withdrawing 
the amount due for a particular month or week formally from 
the record in one suit, and making it the basis of another. 
Nor is the cause of action less entire, because the services were 
not continuous ; so, when a man paid by the day or week 
returns to his employer after a short absence, he will not be pre- 
sumed to recommence his work ander a new contract, nor 
entitled to bring separate suits for that which, although per- 
formed at different periods, is, in the eye of the law, only one 
consideration, Where a person is employed for a year, ata 
stipulated sum per month, but is discharged before the expira- 
tion of his term, a suit for the amount due up to the time of 
such discharge, will not bar a suit subsequently brought 
to recover the balance due to him for the remaining portion 
of the year. So also a suit in such circumstances, for 
damages for a wrongful dismissal, will not be a bar to 
a subsequent suit to recover wages earned during the time the 
plaintiff was actually employed, and due and payable before 
the wrongful dismissal ; for, the two claims constituted sepa- 
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rate and independent causes of action, upon which separate 
actions are maintainable.® 


In Sowsin v. Salorgue,° the Court said, however, “A 
servant unlawfully discharged may treat the contract as_res- 
cinded and sue on guantum merutt for services actually rendered, 
or he may bring his action for damages for breach of contract. 
He may wait to do this until the term is ended, and recover 
his actual damages, or he may sue at once and recover his 
probable damages from the breach. But when he has elected his 
remedy and pursued it, » judement in one action will bea 
bar toa further suit . . . . . Ifthe discharged servant 
brings his action before the measure of damages has been filled, 
or before the damages have been all known, it is his folly, or 
his misfortune. He cannot sever them, and recover part in 
one action and the residue, when discovered in another.” In 
Logan v. Caffrey,”® the plaintiff had agreed to serve the 
defendant as a farm hand at the rate of one dollar a day ; and 
the Pennsylvania Supreme Court said: *¢ Can a hireling, then, 
after periods of service under such a contract, bring separate 
suits for each day he wrought? As well might the shopman 
bring separate suits for the tea, coffee and sugar sold to his 
customer, or for the packages delivered each day that the ac- 
count was running. Such multiplicity of actions would not be 
tolerated.’’ 


255. When there are in any contract more than one 

of each of several covenant, the breach of them all consti- 

‘in one con. tutes one cause of action, unless from 

tract constitutes a their nature the covenants are so different 

distinct cause of action from each other as to be considered 

Hie they are ersen separate contracts; in which case, the 

ally distinct. . 

breach of each covenant will be a separate 

cause of action. Thus, where a lease contained seven distinct and 

independent covenants, the third of which was to keep the 

buildings and fences in repair, and the seventh to build 125 

rods of fence during the term, it was held that a suit by 

the lessor, upon the last covenant, for not building the fence, 

would not bar an action subsequently brought upon the 

covenant to repair, the twocovenants being distinct and having 

no connection with each other, except that they were contained 
in and evidenced by the same instrument.”: 
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A suit for rent by a lessor lias, however, been held to 
bar a subsequent suit to enforce the forfeiture of the lease 
for the non-payment of that same rent.7- So also” where 
a mortguge-deed provides for the delivery of the posses- 
sion of the mortgaged property to the mortgagee and 
fur the credit by him of the net prohts towards the payment 
of the annual interest, and for the pavment of the 
deficiency, if anv, by the mortgagor, and for the 
redemption after four years by him on payment of all the 
principal and interest due at that time, a suit tor interest after 
some tine on the ground of the uon-delivery of possession 
will bar a subsequent suit brought by the mortgagee after 
the expiry of the four vears for the principal and the 
interest, accrued subsequently to the first suit. This was 
held directly in Hikmatulla v. sancam Ali, ° on the eround 
that there was no continuing breach where the Inortyvapor 
failed to give possession of the mortgaved property — to 
his mortgagee under a usufructuary mottwave, and Mr, 
Justice Straight said that, “the plaiutiths’ cause of action 
to recover their principal sum of Rs. 500 accrued to them 
upon the date when possession of the mortgaged property was 
first refused to them, and this was the same cause of action 
which entitled them to claim interest in the month of April 
1882, and that when they brought their suit to recover the 
unpaid interest, which unpaid interest could be only due 
to them upon the view that the contract Lo give possession had 
been broken, they were bound to sug for the principal amount 
and were notentitled to wait until the four years had expired.” 
So, alsu, a suit to redeem on the ground of the mortgagee 
having received more than the amount due in respect of the 
mortgage will bar a subsequent suit for the amount of 
the surplus received. This was held in Balojt Tamuagt v. Taman- 
goud,’* in which Sir Richard Couch said: ** That the claim 
which arose out of the.cause of action when the suit 
for redemption was filed was, that the plaintiff, the 
mortgagor, was entitled, first, to recover possession of the mort- 
gaged property on the ground that the mortgage had been satisfied 
vut of the rents and profits received by the mortgagees, and, 
secondly, to get back any sum over-paid ; and that, therefore, 
the first suit should have claimed both possession and the surplus.” 
A suit by the purchaser of a certain share of the mortgagor’s 

_ +. Krishna, LL. R. V1 Sad. 109. fooTEe VIB, 
1 LR XM Al, 2103, 
&$ 


to 
698 BREACH OF NLL COVENANTS IN ONE CONTRACT IS ONE CAUSE.  'S, 255. 


equity of redemption for the possession of that share, will 
bar a suit by him, as such, for the remaining share of 
the property, but will not bar a subsequent suit he inay bring 
for the remaining shave on his purchase of it during the pen- 
dency of the former guit.7° 

So, also, in a contract for the sale of certain goods, some 
of which the purchaser refuses to take, and some of which 
he has taken he refuses to pay for, the covenants to take 
all the goods and pay for them are not really  distinet, but 
only one contract, and the breach thereof as one indivisible 
cause of action. In Anderson v. Kalagarda,’6 Sir Richard 
Garth expressed a contrary opinion, and said: ‘ That in 
actions founded on contract the most diverse causes of 
action might, under the English system of pleading, have 
formed the subject of one and the same special count; but 
it was never suggested on that account, that these diverse 
claims could be considered in any sense the same cause 
of action. Thus, in an action upon a lease, claims might 
have been made in tlhe same count: Ist, for rent; 2nd, 
for not repairing thedemised premises ; 3rd, for not paying 
rates and taxes; 4th, for not insuring the premises from fire; 
and 5th, tor improperly cutting down trees. But po one 
ever heard, so far as | ain aware, of any two of these claims being 
considered as one cause of action. { have looked through all 
the reported cases that I could find, and all the English as well 
as Indian Digests, for any authority that a claim for debt and 
a claim for damages, though arising out af the same contract, 
has ever been eaneidered as the same cause of action, but I 
have found none; and [ believe that this is the first occasion 
when such a proposition has ever been suggested.” Mr. 
Justice Wilson, however, differed from him and said, ** Where 
there are two breaches of one term in one contract, and 
both occur before any suit is brought, the cause of action within 
the meaning of Sec. 48 is the non-performance of the promise, and 
only one suit will Jie. In this case I think the cause of action 
is that the defendant contracted to take and pay for ten bales of 
yarn and failed to dv so.” This last view bas been adopted 
by a Fall Bench of Caleutta High Court in Duncan Brothers 
ve Jeetmell,”? in which Sir William Comer Petheram 
cited the above observation of Wilson, J., with approval, and 
after referring to the judgments of their Lordships of 
the Privy Council in Buzloor Ruheem v. Shumsoonnissa 
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Begum,’® in Shankar Baksh v. Daya Shanker,’? and in 
Soorjom9nee Dayee v. Suddanund,"’ said, “ To apply the test 
laid down by their Lordships of the Privy Council, each of the 
two cases before us is founded, in fact, on a cause of action 
distinct from that which is the foundation of the other. The 
two suits were brought simultaneously, and they are, no 
doubt, different in the form of action, but still the claim iu 
both is for damages on account of breaches of the same contract. 
The difference in the form of achion its of no consequence, for 
it has been jaid down by their Lordships of the Privy Council 
that the substance rather than the ferm of action should be 
taken into consideration. In both the plaintiff seeks to recover 
monies due from the defendant ou breach of the same con- 
tract-—in the one suit as the price of goods delivered, in the 
other as damages in cousequence of non-acceptance of other 
woods, In substance, the two suits are the same. In 
both the plaintiff seeks to obtain the benefit of his 
contract. Taking this with the illustrarion to See. 43, | 
think that the plaintiff was debarred from bringing two suits.” 


256, But when a contract comprises several covenants 
Breach ofeach of severn! 2 be performed at different times, the 
covenants tobe per- breach of each will, as it occurs, con- 
formed at different stitute aseparate cause ofaction. The 
times constitutes dis- ¢grts have thus often held that each 
tinct cagse of action. — Siecessive breach of a contract con- 
stitutes a separate cause of action, so that a plaintiff, after 
recovering for one breach on the contract, will not be 
barred from recovering on a subseguent breach. Thus, 
in Badger v. Titcomb,"' Wilde, J., said: **It is undoubtedly 
true that only one action can be maintained for the breach 
of an entire contract, unless by the terms of it, it is in 
its nature divisible. But if one contracts to do several 
things at several times, an action of assumpsit lies upon 
every default. . 3. . . The principle is well established 
that a contract to do several things at several times is divi- 
ble in its nature, and that an action will lic for the breach 
of any one of the stipulations, each of these stipulations 
being considered as a several contract.” In Stifely Lynch,*” 
ice was sold at so much per ton, to be paid for in cash on 
the delivery of each load, and a suit fur the price of the ice 
WNT MD ALS. 9) 26 Am, The. 
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delivered on certain occasions was held not to bar even a 
suit for that of the ice delivered on some prior occasions. 


The weight of authority, however, is in favor of the 
view, that when there has occurred, the breach of more than 
one covenant, the breach of all the covenants, before any 
time, will at that time, be deemed to constitute only one 
cause of action, being joined into one by the original 
contract, and regarded as a breach of all the covenants so 
faras enforceable at that time. Thus Mr. Black says*— 
‘Where several claims, payable at different times, arise out 
of the same contract or transaction, separate actions may be 
brought as each liability accrues, But it has been held. 
that if no action is brought until more than one is due, all 
that are duc mast be included in one action.’? Qn this 
principle, a suit for breach of a covenant is held to bar a 
ett of other breaches of the same covenant, which occurred 
before the first suit was instituted ;°' and a sult ona con- 
tract which entitles the plaintiff to several sums maturing 
at different times will be an effectual bar to a second suit 
brought to recover claims that were due when the 
first suit was brought.”' And where there are breaches 
of several covenants contained in one instrument, a suit 
brought tor damages for some of the breaches will bar 
a subsequent suit for damages for other breaches which 
had occurred before the institution of the former suit.® 
Where an action is brought on a contract, all claims arising 
under the same and then due, constitute an entire and indi. 
visible cause of action : though the amounts accruing ander it 
after the former suit may be claimed in a sabsequent suit.# 
Thus, if one has hired property of, or is himself working 
for, another for a compensation to be paid at regular inter- 
vals, as by the week or month, whatever is due to him at 
any one time, though it may be made up of wages due for 
two or more months or years, is regarded as due upon one 
contract, and therefore not subject to separate actions, and 
arecovery for any month or year precludes any further 
recovery tor wages due at the time of the former suit 
whether earned betore or after those for which a recovery 
was had in that suit.c* " 
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Where a promissory note which, according to its face, 
runs for several years, contaius a proviso that the interest 
shall be payable annually, and “if the interest is not so 
paid, the entire principal sum shall immediately become 
due and payable,” the omission to pay the interest for a 
given year will not operate to render the annual interest 
thus accrued and unpaid, together with the principal sum, 
an entire demand, in any such sense as will preclude a 
recovery for each year’s interest as it shall accrue, in 
successive suits therefor.”’ Again, where one accepts an 
order to pay agiven sum out of the first money of the drawer 
which he shall receive on account of a certain business, 
this binds him to pay from time to time, on reasona- 
ble request, as the money is received by him, and a 
judgment recovered against him for a part of the sum, 
upon demand therefor and refusal, does not bar a sub- 
sequent action for a further sum received by him after the 
commencement of the first suit... If by virtue ofa contract, 
monies become due in instalments or at. regular intervals, 
a suit for any instalment will bar a subsequent suit for any 
other instalment dueat the time of the institution of the for- 
mer suit,” but not that for instalments subsequently falling 
due.’ In Lorillard v. Clyde,” Vann, J., in delivering the 
judgment of the New York Supreme Court, said: ‘* It ix 
doubtless trie, as a general proposition, that each default 
in the payment of money falling due upon a contract pay- 
able in instalments may be the subject of an independent. 
action, provided it is brought before the next instalment 
becomes due; but each action should include every instal- 
ment due when it is commenced, unless a suit is, at the 
time, pending for the recovery thereof, or other special 
circumstances exist.” ” 


fv British [ndia also, where a lessor failed to give pos- 
session of the land leased by him to the lessee, a suit by the 
latter for masne profits for one vear was held by Caleutta 
High Court” to bar a suit by him for those for the subse- 
quent years prior to the former suit, as the cause of action in 
hoth the snits was the non-deliverv of the possession; and 
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the decision was affirmed on appeal by their Lordships 
of the Privy Council.°° Where a bond for the repayment 
at a certain time of certain money with interest, further 
stipulated thatin default of payment at that time, interest 
would continue to be paid yearly and the principal and 
the interest remaining unpaid would be paid on the 
redemption of another mortgage, a suit for interest after the 
time fixed for repayment ab initzo would not bar a subsequeat 
suit, for the interest for a period subsequent to the first suit.’ 
In Appasam/ v. Ramasami,”” the defendants on a statement of 
accounts found a balance of Rs. 3,500 against them, and gave 
an order for Rs. 2,520 on their servants to pay the same from 
the income received from certain villages for certain years, and 
promised to pay the balance in a month, and two separate suits 
were instituted for the recovery of the two items respectively, 
and at plaintiff’s option the suit for the smaller amount was 
held barred by the other; the High Court observing that 
‘the two claims, or rather the claim in respect of which two 
separate suits have been brought, in our opinion arise out of 
one and the same cause of ection, namely, an obligation on the 
part of the debtors to pay and a right im favour of the 
creditor to sue for payment of the sum which the debtors 
admitted as due ou settlement of accounts aud which they 
thereon promised to pay; and the fact that the debtors under- 
took to pav part of such sum at once and part after expiry 
of a fixed time which had elapsed when these suits were 
brought cannot enable the creditor to) split: an entire demand 
ina manner which Sec. 43 was intended to prohibit... 
The District Munsif is not correct: in saying that a different 
cause of action arises on each occasion when, in respect. of a 
debt secured by an instrument providing for payment by 
instalments. there is failure to pay an instalment: under the 
terms of the agreement there accrues due to the creditor a 
part of his debt in respect’ of which he can sue, but the cause 
of action outof which the claim arises is the samé, and the 
creditor is bound to include in Ins) suit all that is) then due 
in respect of his claim.” ‘The Calcutta High Court held 
the same in Mackintosh y. Gill,” Sir Richard Couch observ- 
ing that ‘it is meumbent on the plaintiff, when two or more 
instalments of sucha promissory note as this are due at the 
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time he brings his suit, to sue for them in one action, and he 
is not at liberty to sue separately for each instalment or for 
some of them.”’ 

Sir Richard Garth, C.J., observed in Anderson v. Kala- 
garla™ that “claims under the same contract for several 
instalments of the same rent, or for several instalments of the 
same promissory note have been held over and over avain 
(under Sec. 48) to be claims for the same canse of action. The 
claims in these cases are not only of the same nature but are 
virtually for instalments of the same debt or obligation, And 
the Ulustration given in Sec. 43 seems to me toshow that these 
are the sort of cases to which the section is intended to apply.”’ 
The Madras flieh Court bad also acted upon the principle mn 
Chokalinga Pillai v. Viruthalam,' in which a lease for two 
years had provided for the payment of rent in) kind at. four 
different times, and the Madras High Court said: ‘* The dealing 
was continuous for two years, and though plaintiff of course 
might have sued for each item or instalment of rent as it fell 
due, the aggregate of two or more of sach unpaid instalments 
cannot be divided into two or more causes of action, but must 
he deemed one cause of action.”” Under the Code of 1859, it 
was held in Sutéo Churn v. Obhoy Nund? that a separate suit 
would lie for the rent of each year; and that decision was 
followed in Kam Soondur v. Krishno Chunder* and Kristo 
Kinkur v. Ram Dhun.' ‘In one sense,” said Wilson, J., in 
Anderson v. Kalugarla, *‘ very breach of contract is a 
separate cause of action. Burt the [lustration to Sec. 48 shews 
that the framers have not here used the expression in this sense.” 
That Illustration is: ‘A lets a house to B at a yearly rent of 
Rs. 1,200. The rent for the whole of the years 1881 and 
1882 ig due and unpaid. A sues B only for the rent due for 
1882, A shall nut afterwards sue B for the rent due for 1881.” 
Speaking of the illustration, Pontifex, J., in delivering the 
judgment of the court in Taruck Chunder v. Panchu Mohini,’ 
said: ‘lt represents only the exact state of circumstances which 
existed in the case of Raja Sutto Churn v. Obhoy Nund, and 
it would have been clear if the illustration had been general 
and not confined to the peculiar circumstances of that case. 
But it was certainly intended to reverse the decision of Sutto 
Churn vy. Obhoy Nund, and with it the entire founda- 
tion of the decisions in the two other cases likewise fails. In 
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my opinion, there can be no reason tu distinguish between a 
suit omitting to claim an earlier rent and a suit omitting to 
claim a later rent which is due at the date of its institution. 
The illustration certainly treats a claim to all arrears of rent as 
a single cause of action.” 


257. <A suit for breach of contract ought to embrace all 
the damages resulting from it, and a 
Suit for breach of con- subsequent suit even for damages sus- 
tract must include all : 
prospective damages, tained alter the former Judgment from 
the same act of breach will be barred.® 
In Stein v. Prairte Rose,’ the owner of a barge eutered into a 
contract of hiring with the owners of a steamer for the sum of 
ten dollars per day until re-delivery in like good order as 
received. After the barge had been retained in their service 
for a considerable period of time, he brought an action apainst 
them, and recovered the amount due up to the commencement 
thereof. On a subsequent date he brought another action to 
recover the amount alleged to have become due to him for the 
hire of the barge after the commencement of the former action, 
and the court held that the contract was entire for the use of 
the barye to be returned in a reasonable time; that if it were 
not so returned there might be an action for breach of contract. 
for its return; that the right of the party was, not to exact ten 
dollars per day perpetually, but to charge that for a reasonable 
time; that his former action, in effect, averred that the reasonable 
time had expired ; and that the whole debt was then due, and, 
therefore, that his former recovery merged his entire claim to 
recover for the use of his barge under the contract. Where 
there is acontinuing cuntract, as for iustauce, a contract 
for repairs, a suit thereon will not bar a suit for damages 
occasioned by a breach of the contract occurring  sub- 
sequently to the commencement of the prior suit, be- 
cause the second claim would be in respect of a separate 
cause of action. Butit will be, of course, different in the 
case of an entire contract, such as a total breach completely 
ends, and gives a right of action for the whole damages. Thus, 
in Fish v. Folley,’ the defendant coveuanted, in 1882, to su pply 
from his dam for the plaintiff's mills a continuous supply of 
water, and a total breach of the covenant occurring in 1826, 
the plaintiff in 1835 brought a suit tor the damages sustained 
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by him up to that time; and that snit was held to bar another 
suit for damages occurring since the last named date, and the 
Chief Justice said: ‘‘ He now claims to recover from that time 
to the commencement of this action, insisting that the covenant 
is a continuing one, and the liability to performance on the 
part of the covenantor and his representatives perpetual. I 
cannot assent to this construction, It is true the covenant 
stipulated for a continued supply of water to the plaintiff's 
mills, and in this respect it may be appropriately styled a con- 
tinuing contract. Yet, like any other entire contract, a total 
breach put an end to it, and gave the plaintiff a right to sue 
for an equivalentin damages. He obtained that equivalent, 
or should have obtained it, in the former suit. ‘lo allow 
a recovery again would be splitting up an entire cause 
of action, in violation of established principles.” 


In Priest v. Deaver,'’ Thompson, J., adverting to the 
difficulty of distinguishing between the cases in which there 
may be successive recoveries upon successive claims arising out 
of the same contract, and those in which a single recovery for 
a breach puts an end to all further Nability on that coutract, 
said: ‘¢ The test question generally is, whether the subsequent 
suit is for a breach of the same or a different undertaking from 
that upon which the first suit was maintained, Thus In the 
case ofa lease for a year, with the rent payable monthly, 
although the contract is a unit, yet there is a separate under- 
taking for the payment of each month’s rent. The lessor, 
therefore, having recovered judgment for one montl’s de- 
linquency, may yet sue and recover for the non-payment of a 
succeeding month’s rent. Kerr v. Stmmons'’ is itself an 
illustration of the other class of cases. The lessee had cove- 
nanted for a surrender of the premises at the end of the term, 
otherwise to pay double rent for every day he should hold 
over, He held over for one month; thereupon the lessor 
sued and recovered the double rent for that month. He held 
over another mouth, at the expiration of which the lessor 
sued again. It was held that he could not recover, because 
the gravamen of the action was, not the several undertaking 
to pay double rent for each month (which constituted only an 
agreed measure of damages), but the breach of the single 
undertaking to surrender possession; and as this breach had 
been the subject of one recovery, there could not be another 
for the same cause.” 
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258. A suit for possession of a piece of land which the de- 
Other instances of iden- fendant had included in her homestead by 
tity of cause of action. building walls, brought with the allegation 
that there were two palm trees on it, to which the defendant wrong- 
fully denied access to plaintiff, was held in Maksud Alt v. Nargis 
Dye,'* to bara suit for the trees themselves, and the High 
Court said, ‘that the plaintiff’s present claim arose, and now 
arises, out of the same cause of action as that in the former suit. 
He claims the right in the trees and, by implication at least, 
aright of way to them forthe pasis to enable them to draw 
the Juice. We think that his cause of action in respect of this 
arose out of the matters, the subject of the former suit. Asa 
matter of fact the defendant did then claim the trees, both 
expressly and also by the building of the wall so as to bar the 
access to them at her pleasure ; the plaintiff applied for that 
reason to have the right to the trees determinedin that suit, but 
this was refused, ashe had not asked for reliefin respect to them 
inthesuit. . . . »« Part of the cause of action which he 
then had was the interference by the defendant both with the 
plaintiff’s possession of the trees and with the access to them.”’ 


A suit for a declaration of the plaintiff's title to a mokur- 
rurce will bar asuit for the amount the plaintiff may be entitled 
to on account ofthat title, when the former suit was brought be- 
cause the defendant by his denial of that title prevented the Col- 
lector who held theamount in deposit from paying it to plaintiff. 
This was held in Luchmun Suhoy v. Ramsaru,'’® Mr. Justice 
Phear in his judgment in’ which case said that plaintiff “ relied 
solely upon establishing his title in that suit im order to be 
enabled to get payment of the money 3 and he complains in the 
very last passage Iu his plaint that, notwithstanding he got a 
decree for his title, the defendant would not let him) get the 
Rs, 23 out of the Collectorate. It is verv clear to me that he 
is barred from bringing this suit by the simple reason that he 
brought a suit before, which, as against the present defendant, 
was based on the same cause of action which he now sues upon, 
and that inasinuch as he might in that suit have made the 
present claim, he cannot bring a second suit on the same cause 
of action for that purpose.” In Nund ZLall v. Aboo Maho- 
med,'* the first suit comprised also the land which had been 
taken over by the Government tor public purposes, as the 
plaintiff did not Know of that fact, and a subsequent suit for 
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the amount of compensation which the defendant had received 
from the Collector after the decree in the former suit, was held 
to be not barred, as the plaintiff at the time of the first suit had 
no cause of action in respect of the money against the defendant. 

A suit for the specific performance of contract for the sale 
of land which the defendant sold to another person, will bar a 
subsequent suit for damaves for the loss of tho interest on the 
amount of consideration paid by the plaintiff, and for the 
deprivation of the profits that would have accrued to the plain- 
tiff if the sale had been made to him in accordanco with the 
contract; as the cause of action in both the suits is the same 
breach of contract. This was held in Shib Krtsto Dah v. 
Abdool Sobhan,’’ in which it was contended that See. 7 did 
not apply as  P. (the subsequent alienee) was made a dofen- 
dant in the former suit, and issues might have arisen 
between P. and the plaintiff in that suit, who is also the plain- 
tiff in the present suit.’ The contention was overruled, the 
Court ebserving that as between the Mahomedan defendant 
(the vendor) and the plaintiff, there was nothing to prevent the 
plaintiff from including in his claim any damages accruing 
from the breach of the contract entered into between the plain- 
tiff and the said Mahomedan defendant.” 

Even a suit for damages for breach of a contract for 
delivery of certain material has been held to bar a suit for the 
recovery cf the money advanced towards the cost of the 
material, the Court observing that ‘* when a party brings a 
suit upon a contract, he affirms it, and must seck his remedy 
under it for every right which the contract secures to him, 
and which has deen withheld by the other party. The 
contract, when thus affirmed, constitutes an indivisible claim 
tv indemnity, which cannot be divided into several claims 
and a part recovered In one action and a part im another." 
A suit for the use and occupation of land is a bar to a suit for 
injury to the land during the same period of occupation.’” A 
contract and a tort connected with 1t constitute distinct causes 
of action, and a suit for the hire of a carriage will not bara 
suit for the injury done to it during the hirer’s use of it.'4 

259, A suit for rent at an enhanced rate payable under 
Uther instances of non. sume law or on account of aspecial notice 

identity of cause of will, however, not bar a suit for rent at 


action. the original rate,'? as the contract giving 
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tise to the obligation of the payment and the consequent 
cause of action in the two cases are different. The contrary 
was held in Aunnock Chunder v. Guru. Vass,” as it appeared 
to the Judes ‘‘that looking at the wording of Secs. 42 
and 43 of the Code of Civil Procedure, it is clearly the 
intention of the Legislature that plaintiffs should bring their 
entire claim and every remedy enforceable in respect of that 
claim into court at once, and that if they fail to do that 
in any suit, they cannot afterwards avail themselves of 
any other remedy on which they have not chosen to insist 
inthe first suit.” Cunningham, J., in delivering the judg- 
ment of the court said: ‘It is true that the Privy Council 
have pointed out that a suit for enhanced rent and a suit 
for rent are very different proceedings, None the less are 
they, in our opinion, remedies or clamns arising in respect of 
the same subject-matter.”” This decision has been overruled 
bya Full Bench of the High Court in Sudduruddin v. Bani 
Madhub,?' Wilson, J., having pointed out in the judgment of the 
Full Bench that the Judges in that case did not address their 
attention precisely to the point arising on the section, and that 
asuit for enhancement and a suit for rent may, no doubt, be 
correctly said to be in respect of the same subject-matter, but 
they are not claims arising out of the same cause of action. 


In Doorga Nath Roy v. Kalee Narain,” a suit by a lessor 
for certain Jands which the lessee had, in accordance with the 
power given to him by the lease, resumed on behalf of the lessor 
and himself retained was held not to bar a suit by the lessor for 
the land the lessee had actually taken on lease; Jackson, J., in 
delivering the judgment of the High Court observing that ‘‘ these 
appear to us to be entirely distinct causes of action, although 
the plaintiffs title to recover is the same, and the defendants 
opportunity of doing two wrongs is the same.” <A suit for the 
cancellation of a deed of gift of certain property on the ground 
that the defendant had vot taken possession or executed a release 
of it, will not bara suit to obtain a declaration that the deed was 
nominally executed and was not intended to take effect, and 
that notwithstanding that the defendaut, since the dismissal of 
the first suit, was setting up a claim to it, as though the relief 
sought in both the suits is substantially the same, the cause 
of action put forward in the second suit is different from that 


in the first.*> 
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In Ambu v. Ketlilamma* a suit by a claimant of 
the property attached in execution proceedings, to set aside 
the auction sale of the said property, has been held not to 
bar a subsequent suit for its possession, This decision was 
based chiefly on the circumstance that the grounds 
of action in the two suits were not identical, and Muttu- 
sami Ayyar, J., iu his judgment said that “Sec. 283 (Civil 
Procedure Code) gives a special right to sue for a declaration 
of title by reason of the special attribute with which the 
order on the claim petition is invested, unless it is invalidated. 
The right is one which the plaintiff is at liberty to exercise 
without reference to the court sale and the transfer of pos- 
session under such sale that may or may not at once follow 
the order . . . « After the claimant's title has been 
declared, he must no doubt sue but once, both to set aside 
the sale and recover possession, but, until such declaration is 
inade, the sale and transfer of possession are in the nature 
of successive wrongful acts originating from the invalid 
order rather than of remedies which he is bound to claim in 
the declaratory suit which is specially allowed.’ Nor will a suit 
for recovery of,”’ or a declaration of title in,“ property attached 
in execution bara suit for damages for wrongful attachment. 


A balance on an account stated and an omission to account 
for the assets of a partnership, entered into between the parties 
on the day of the statement of accounts, were held in Subbayya 
v. Venkatesappa,*" to be distinct causes of action, and a release 
given for all demands under duress being a wrong by defen- 
dant himself, could not be set up by himself, and could not 
operate as a merger of the two causes of action, and, therefore, 
a suit brought for the balance, coupled with a prayer for the 
setting aside of the release, might not bar a subsequent suit for 
the dissolution of the partnership, as the allusion to the 
execution of the release was by way of an answer to a plea, 
which, it was anticipated, might be founded upon it, and the 
prayer for the cancellation of the release was regarded only as 
ancillary to the primary relief, vez., the recovery of the balance. 
A suit against some of the heirs of a debtor for the portion of 
the debt payable by them will not bar a suit against the other 
heirs of the debtor for the balance.*” A suit on a contract 
induced by fraud is not a bar to a suit for the fraud itself.” 
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260. A suit for a declaration of title to a property, if 
Suits for declaration of dismissed on the ground that the plaintiff 
title to property do not being in possession of that property 
not bar a snit for was not entitled to a declaration, was 
possession of the pro- held in Jibuntd Nath v. Shib Nath,™ not 
Berry to bar a subsequent suit for the possession 
of that property, brought on the ground that the defendant on 
account of the decision in the farmer suit sued and obtained 
decrees against some of the tenants of the estate, and thus led 
toan active disturbance of the plaintiff’s possession. This 
decision was followed in Komola Kaminy Debia v. Loke Nath" 
by Cunningham and Tottenham, J.J., who observing that in 
the first suit ** There was not any intentional and voluntary 
abandonment by the plaintiff of any portion of his claim or of 
any remedy to which he was eutitled,” added that “they could 
not think that where a plaintiff, mistakenly believing himselt 
to ve In possession, sues merely for a declaratory decree, and 
where, in accordance with this rule, the court finding him 
not to be in possession, dismisses his suit on this ground, 
without any enquiry into his rights, he is precluded from 
subsequently suing for his entire cause of action.’ Both 
these decisions were followed in Nonoo Singh v. Anand Singh” 
by Tottenham and Agnew, J.J. A Full Bench of Allahabad 
High Court held in am Sewak v. Nakched,” that a suit to 
have a declaratiun of the plaintiffs’ right to a share of certain 
property and to have a deed of vift thereof by a widow 
(then deceased) set aside will, when dismissed on the ground 
that plaintiffs are not in possession of the said share of the 
property, not bara suit for the possession of the share of the 
property. Straight, J., in his decision said: « While at the 
time of the institution of the former litigation their cause of 
action was the deed of gift, when the present suit was brought 
something more had accrued to them by reason of the 
obstruction offered by the respoudent to their exercising the 
right of proprietorship over their shares. In the one case, no 
possession having been asserted by the respondent, the 
appellants were not entitled to sue him for possession ; in the 
other case an additional cause of action had arisen, which gave 
them the right to the further remedy. Under these circum- 
stances, It Goes not appear to me that the appellants have 
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laid themselves under the prohibition of the third paragraph 
of Sec. 43 of the Civil Procedure Code.”° Tyrrell, J., 
said: ‘* It is obvious that the test of the applicability ef this 
rule is to ascertain if the person ut the time he brought the 
former suit was in point of fact a person entitled to more than 
one remedy in respect of hisclaim. . . . . In the present 
case the court had found when the first suit came before it that 
the plaintifis were not persons entitled to the special form of 
remedy or relief they sought to obtain by that suit in respect 
of their claim, namely, the remedy by way of declaration of the 
unlawful character of the invasion of their reversionary rights 
and interest, but that under the circumstances disclosed and 
ascertained in regard to the possession of the parties after the 
widow’s death, the plaintiffs had no such remedy, and that 
their only remedy was by wav of a suit for clearance of their 
title aud removal of disturbance to their possession, that is to 
say, by bringing such a suit as the plaintifls brought in’ Noy- 
ember 1879, It is not suggested that the plaintiffs had any 
other remedy than this, failing the mistaken one for which they 
were non-suited: and thus the action of the court itself in’ the 
determination of the first suit cleared from the plaintiffs’? path 
the obstruction of this provision of Sec. 45. It was then deter- 
mined, and the decision has become final, that the plaintifts 
were then ‘ persons entitled im respect of their claim to one 
remedy only,’ and that they were mistaken in entertaining 
the belief to the contrary under which they had been led to 
bring the bad suit for another supposed remedy which was 
then dismissed. In this view of the law it was an error. to 
defeat the plaintiffs on the threshold of their present suit) with 
the objection that they were persons who, having been at the 
time of the first action evtitled to more than one remedy ip 
respect of their claim, had clected to sue for One remedy omit- 
ting the other remedy which they now seek to obtain in’ their 
present suit, At and after the death of the widow and on the 
assuinption by her donce of her possession the plaintiffs had no 
other remedy than that which they are now asking by the 
present suit, and they cannot be barred by a rule prohibiting 
persons who have in fact alternative remedies, and have elected 
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to sue their adversaries on one of auch omitting others, from 
bringing a suit for the omitted alternative relief,” 


261. Itisa generally accepted rule that a suit on a 
Site oerecorenne debt collateral security given for a debt will 
and those for enforce- wot bara suit forthe debt itself. Thusa 
ment of collateral se- suit ayainst only the indorser of a note 
curities thereof. extinguishes and merges the cause of 
action arising upon his contract of indorsement, but does not 
bar a suit on the contract obligation of the debtur.°° So where 
a creditor receives a draft on a third party, indorsed by the 
debtor, as Collateral, a judgment in favor of the debtor in a 
suit on the draft is not a bar to an action on the debt.” Mr. 
Black says*” that, ‘* The converse of this rule is also good law. 
The recovery of a judgment against a principal debtor on a note 
given by him, is no har to an action against him and another 
on a note given as collateral security for the debt of the prin- 
cipal, unless such judgment has been satisfied.” Thusa judg- 
ment fora debt does not bar a suit to enforce a mortgage or 
other lien given to scctire its payment,” See. 43 provides 
contrary rule, and a Division Bench of Allahabad High Court 
held in Gumaniv. Ram Padarath," that a snit for money due 
on a bond hypothecating property would bar a subsequent suit 
in respect of the same cause of action for enforcing the lien. 


The Full Bench of the Calcutta High Court in Jonmenjoy 
Mullick v, Dossmoney Dossee" is not against that view as it only 
held that « mortgagee did not lose his lien by taking a mere 
money decree. Sir Richard Garth observed in the judgment. of 
the court that ‘having enforced one remedy without fullv realiz- 
ing his debt, he may afterwards proceed to enforce the other,” 
but itis to be borne in mind that this observation was made with 
reference to Sec. 7 of the Civil Procedure Code of 1859, which 
did not, at least in express words, provide against the splitting 
of remedies.” But even under that section, a suit for rent 
was held in Chunni Lal v. Banaspat Singh," not to bar a sub- 
sequent suit to realize the same from property hypothecated for 
it, Oldfield and Tyrrell, JJ., having observed that, ‘the plain- 

'srightof suit to enforce the mortgage arises by reason of 
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there being an existing debt for rent, and remains till it is satis- 
fied, or so long ashe can institute a suit tolenfurce the mortyage. 
The mere taking of a money-decree does not extinguish the 
creditor’s lien.’* |The effect of the last clause of See. 43 was 
not considered in this case, though that Section was geuerally 
referred to. But Sec. 43 is to be construed in regard to the 
morteaged property as subject to Sec. 99 of the Transfer of 
Property Act (IV of 1882), which provides thit a mortgagee 
may institute a suit for the sale of the mortayaged property 
under Sec. 67 of the said Act, notwithstanding anything 
contained in Nec. 43 of the Civil Procedure Code. 


262. A suit for maintenance against certain persons 
will bar a suit to have the maintenance 
Suit to recover main- charged on certain property, ‘This was 
tenance does not bar jel directly in Langamma v. Vohalayya," 

a sult to have main-. ; ee ; 
tennuce charged on 2 Which it was contended that the two 
property. claims were different and did not arise 
out of one and the same cause of action, 
and that a widow or other female member of a family entitled 
to maintenance might have cause to sue for maintenance with- 
out having at the same time sufficient cause to demand that 
the maintenance be made a charge on the property or any part 
thereof; and that, if, subsequently, the manager of the family 
or others were to cumimit waste, or alicnate any part of the 
property, the claimant would be at hberty to come in and 
sue tu have the maintenance already awarded made a_ charge 
upon the property. Sir Colltus, C.J., and Brandt, J., over- 
ruled this contention, observing that, ‘Qn the principle to 
which effect is given by the provisious of the Code of Civil 
Procedure, the plaintiff was bound, when she sued in 1878, to 
have asked, for all th- remedies in respect of the right) of 
maintenance, to which she was then eutitled, and that these 
claims did arise out of one and the same cause of action, that 
cause of action being the right to maintenance.” A somewhat 
contrary opinion was expressed by Sir Richard Garth, C. J, in 
Pramada Dasiv. Luakhi Narain," but the decision in that 

case turned on another point. 
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CHAPTER XI. 
Lis PENDENS. 


963. There is another class of cases also, in which 
the trial of a suit is held barred by the 
General character of pendency of another suit in which the 
len ponents same matter is directly and substan- 
tially in issue. The object of this 
rule is to prevent a collision between courts ; and to secure 
to the parties “acertain and unfluctuating adjudication 
of their rights, and at the same time avoid' the vexation 
of unnecessary suits.’ It has been pointed out in some of 
the American cases,’ that the ‘pendency of another 
suit, upon the same cause of action, in another court of 
concurrent jurisdiction, cannot be pleaded in bar, although 
it is good in abatement.” It may be said that practically 
the effect of the plea is that of a bar, as the abatement 
can come to an end only with the decision of the former 
suit, when its place must at once be taken by that of res 
judicata. 


The distinction has, however, been held to be real 
and of practical importance, Thus in Hurd v. Moilrs,’ the 
United States Circuit Court for the Western District of 
Michigan, said: ‘ It is quite likely that there is a distinc- 
tion between those cases where the question is whether 
the former suit is one pleadable in strict abatement of the 
second, and those where the pendency of the former suit 
ix presented as a ground for staying proceedings in the 
second. ‘There would seem to be something of practical 
substance in that distinction, and, if so, it would furnish 
ground for holding that in order to be pleadable in abate- 
ment the first suit must be for the same purpose as the 
second, and substantially the same relief obtainable, and 
rice rersd. [shall be required to hold that when the 
subject-matter has been drawn into another jurisdiction 
for some purpose which may involve a decision upon its 
merits, the court should stay the secund suit brought for 
a different purpose, and for relief not obtainable in the 
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first suit, until the determination of the first, when the 
subject-matter is released from the hold of the court, 
impressed or not by the adjudication which that court had 
made.” It has been held that a former suit will not 
constitute lis pendens, unless a judgment recovered there- 
in will be res judicata in regard to the second suit,’ but 
the converse is certainly not true, and every suit in which 
a judgment will be res judicata need not be lis pendens. 


To constitute lis pendens, it is primarily necessary 
that both the suits should be for the same relief and in the 
courts of the same State ; and thus, enunciated in general 
words, the rule has been said to be that the subsequent suit 
will not be barred unless the case is the same, the parties the 
same or at least such as represent the same intcrest, the same 
rights are asserted and the same relief prayed for on the 
same facts ana title, or the essential basis of the relief is the 
same,’ Mr. Bennett observes that ‘‘the plea of ls pendens 
should aver that the second suit is for the same subject. 
matter as that of the first; that the same issue is joined in 
the two suits, and that the proceedings in the former suit 
were taken for the same purpose.” ‘The rule, it may thus 
be seen is, though analogous, yet not co-extensive with 
the doctrine of res judicata, or with that of bar by suit. 


964. In Brtish India, the rule is enacted in Sec, 

The statutory rule of fx 22 of the Civil Procedure Code, which 
nendens in India dis. provides, that ‘the Court shall not 
finenitad fw ¢het 4  --- “* In which the 
Ce ae issue is also directly and substantially 
in issue in a previously instituted suit for the same relief 
between the same parties, or between parties under whom 
they or any of them claim, pending in the same or any 
other court, whether superior or inferior in British India, 
having jurisdiction to grant such relief, or in any court 
beyond the limits of British India, established by the 
Governor-General in Council and having like jurisdiction 
or before Her Majesty in Council.” In Balkishan v. Kishan 
Lal,’ Mr. Justice Mahmood said: “It 1s scarcely necessary 
to say that the rule contained in Sec. 12 of the Code 
of Civil Procedure forms no part of the rule of res judicata, 
though the reason upon which it is based is in some 
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respects similar in principle to the doctrine of res judicata, 
The distinction between the two rules, however, is vast. 
The rule in Sec. 12 relates to matters sub judice, whilst 
the rule in Sec, 13 relates to matters which have passed 
into res judicatum, The one bars only a ‘suit;’ the other 
bars both the trial of a ‘suit,’ and of an ‘issue’ subject to 
their respective conditions. ‘Those conditions are not all 
the same in Sec. 12 as they are in Sec. 13, and 
the wording of the two sections as to the distinction is 
so clear that it 1s not easy to confound the two rules. 
Now, in Sec. 12 before the plea can operate as a bar, 
the second suit must not only raise the same issue as that 
in the former suit still pending, but it must be for the same 
relief, . . . The object of the rule contained in Sec. 
12 is to prevent Courts of concurrent jurisdiction from 
simultancously entertaining and adjudicating upon two 
parallel litigations in respect of the same cause of action, 
the same subject-matter and the same relief. The policy 
of the law is to confine the plaintid to one litigation, 
thus obviating the policy of contradictory verdicts by 
two or more courts In respect of the same relief”? And to 
give full effect to the rule, it has not been restricted, as 
held in some cases in the United States, to the cases in 
which the previously instituted suit should be pendiag 
in a court of equal or superior jurisdiction to that in 
which the subsequent suit is instituted. 


265. The first essential of the rule is that there 
. _  .. should be a previously instituted suit. 
Existence of prior suit is In Meckjee v. Devachand,® Pontifex, 
essential to the appli- J “tlic ee S : 
cation of lis pendens, Yer Without even referring to Sec. 12, 
observed in the course of the argu- 
ment, that ‘* priority of time is the proper guide in deter- 
mining which suit should be allowed to proceed”; an] in 
his judgment spoke of it as a general rule, ‘‘ that the plain- 
tiff who first brings his suit, claiming an account in respect 
of any particular transactions, has a right to have that 
account taken in the court in which he has chosen to bring 
his suit.” The rule of the American Courts is that the 
plea should actually aver that proceedings have in fact 
been taken in the former suit, such as an appearance 
or the service of process requiring an appearance. Mr. 
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Bennett says that ‘*a plea in abatement of a prior action 
pending for the same cause should show that summons had 
been issued and served on the defendant, or that he had 
voluntarily appeared in the cause, otherwise it would not 
appear thatthe suit is pending.”” Mr, l'reeman observes” 
that “the authorities agree tnat when a court has obtained 
jurisdiction over an action, it is entitled to pursue such 
jurisdiction to final judgment, and that, its jurisdiction 
cannot be divested by the bringing of another action in 
a court of concurrent jurisdiction, and that, notwith- 
standing the bringing of the second action, the court first 
acquiring jurisdiction will not hesitate to proceed, irres- 
pective of what may be done in the other action by the other 
court."' So far as we are aware, no instance has ever ovcur- 
red in which the court last acquiring Jurisdiction has pro- 
eceded to Judgment and sought to enforce such judgment 
notwithstanding the pendency ofthe prioraction.... It 
seems imposstble that two courts can, at the same time, 
possess the power to make a final determination of the 
same controversy between the same parties. If either has 
authority to act, its action must necessarily be exclusive, 
and therefore it is our judgment that whenever either the 
State or the national courts acquire jurisdiction of an action 
and the parties thereto, this jurisdiction cannot be de- 
stroyed, diminished, or suspended by one of the parties 
bringing an action in another conrt, and that any judgment 
or order of the latter court is void so far asit conflicts with 
any judgment or order of the court first acquiring juris- 
diction.” 


266. The second essential of the rule in British India, 

as well as elsewhere, is that the relief 

ae Gal claimed in the previously instituted 
ae ee suit should be the same. ** Where the 
dens, relief sought in the two cases, ”’ says 
Mr. Bennett, ‘*is different, the defence 

of lis pendens cannot be interposed, although the same 
question may, to some extent, be involved in the two actions. 
A holder of bonds secured by mortgage on real estate may 
have ejectinent to recover the land, a bill to foreclose, and 


Identity of relief asked. 
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an action in personam on the bonds, and in such a case 
meither of the suits will bar the other.” 


It has often been said that the plea should aver ex- 
pressly that the subsequent suit is for the same subject- 
matter as the first,'> and seeks the same or similar relief. 
A Full Bench of Allahabad High Court held in Bal Kishan 
v. Kishan Lal that a suit for makkana for the year 1293 
would not be for the same relief as that for malikana for 
prior years; Mr. Justice Mahmood observing that ‘it 
would be a most unsatisfactory rule of law to hold that 
the pendency of a litigation connected with the rent, 
malikana or any other demand for one year should bar a 
suit for a subsequent year; for if such were the rule, the 
prolongation of the earlier litigation might result in barring 
the later suit by lapse of the limitation period.’”’ The same 
view wag taken by the Calcutta High Court in Bissessur 
Singh v. Gunput Singh.'' On the same principle, the 
pendency of a suit to restrain the infringement of a patent 
and to obtain an account of profits has been held not to bar 
a subsequent suit for an injunction and for an account 
founded upon a subsequent infringement.’ In some 
American cases, the proceedings have been stayed in the 
previously instituted suit, when that was only for a part of 
the relief, and the subsequent suit for the whole relief.'° 


267. ‘The third essential of the rule is the identity of 
— the parties. It is not necessary that 
Identity of parties esse the parties should be precisely the 
tial to the application : : : i 
atlcpentais same as in the former suit. Thus, if 
the plaintiff after instituting a suit 
sells a part of the property in dispute in it to another, who 
brings his claim asserting his right to that part, the plea and 
defence of the former suit, with respect to the whole 
property and with the original party, will be a good plea as 
against that claim.” It is necessary, however, that the 
parties to the second suit should be suing or sued in the 
same capacity as in the first. 


If the sufts are brought in a different right or charac- 
ter, the plaintiffs, although the same persons in fact, may 
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be said to sue in Sai ala of law as different persons, 
and the suits cannot, in law, be considered as brought by 
the same person, and the relief asked for in the second 
suit covld not be had and obtained in the former. Thus, 
where an administrator sued as the representative of an 
estate, and having afterwards procured administration de 
bonts non, brought another suit in that capacity, the plea of 
lis pendens was held not to apply, Lord Harwicke observing 
that where the same person sues in different capacities it 
is the same as if there were different persons.'® 


The plea has been held not to apply where although 
the parties are the same yet their position is reversed, the 
plaintiff in the former suit betng the defendant in the 
subsequent suit, and the defendant in the former suit being 
the plaintiff in the subsequent.’’” On the same ground, a 
cross-Suit, although between the same parties will not be 
harred by a plea of lis pendens. Thus, where a suit has 
been brought to foreclose a mortgage, the defendant may, 
while it is pending, bring and prosecute a suit for redemp- 
tion of the same,” 


The fourth essential from a general point of 
view is that the previously instituted 
suit should be pending in some court 
in the same State. In England also 
the pendency of a prior suit in a 
foreign State is held to be no bar to a second suit.“'" In 
Dillon v. Alrares,”* the bill prayed that the several deeds of 
annuity and bonds executed by the plaintiff might be delivered 
up to be cancelled upon discharging what might appear to be 
fairly due to the defendant, and that an account might be 
taken. The defendant pleaded that the bill was barred hy the 
pendency in the Court of Chancery in Ireland of a former bill 
presented by the plaintiff for the same matter, and tu the same 
effect, and for the same relief and purpose. Lord Lough- 
borough, L.C., over-ruled the plea, however, saying “ where a 
man has an estate in England and another in Ireland, the suit 
must go on in both countries.” Ireland has since that decision 
ceased to be considered in England a foreign country for 
the purposes of judicial administration, but the principle of 
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the decision is still important. The decision of the Court of 
Common Pleas in Coz v. Mitchell,” is a direct authority against 
the stopping of proceedings in a suit in one country on the 
ground of the pendency from before of a similar suit in the 
courts of another country. The principle of the decision in 
this case was followed by Chitty, J., in AlcHenry v. Lewis,” 
and that decision was confirmed on appeal,” though with certain 
ubservations as to the existence of an inherent jurisdiction in 
every court to prevent all abuse of its process, and to stop 
any proceedings that may appear to be taken merely to harass 
any other parties to them, The decision on appeal distinctly 
recognized the authority of the decision in Cox v. Mitchell, 
at least to all the extent covered by the rule of lis pendens. 
Bowen, L. J., said, “It simply lays down the proposition, 
that the mere pendency of an action abroad is not a sufficient 
reason for staying #n action at home, although the causes of ac- 
tion and the parties may be the sume. So understood, it seeins 
to me to be common sense.” Sir George Jessel further said : 
‘¢T see no reason on principle why, if the court is satisfied that 
the defendant is being improperly vexed, the mere fact. of one 
of the actions being in this country and one ina foreign 
country should prevent the court protecting the defendant from 
being so improperly vexed. Tam not sure that what I have 
stated really conflicts with the judgment in the case of Cox 
v, Mitchell. In one view, it does not so conflict. If the true 
view of the jadgment is, that prand facte a man is not doubly 
vexed, when the action is brought in the two countries, but 
that you want a special case to ‘show that he is doubly vexed, 
then there is uo conflict of opinion, . 6.) In thiscountry, 
where the two actions are by the same man in courts voverned 
by the same procedure, and where the judgments are followed 
by the same remedies, it is pramd facie vexatious to bring two 
actions where one willde. 2...) But where it is in a 
foreign country it certainly appears to me that we eannot 
draw the same inference. Not only is the procedure different, 
but the remedy is different. 2... 2. We know that in 
foreion countries various laws apply, as regards the remedies, 
of a totally distinct character from the laws regulating the 
remedies in this country, so that it is by no means to be 
assumed in the absence of evidence that the mere fact of suing 
in a foreign country as well as in this country is vexatious, lt 
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seems to me that you must make out a special case, and there 
is therefore that distinction between the case of the two actions 
being brought in the Queen’s Courts, and one action being 
brought in the Queen’s Court and the other in the Court of a 
foreign sovereign.” The court unanimously negatived the 
existence of such a case justifying interference with the pro- 
gress of proceedings. All the judges, however, observed that 
they did uot agree with the decision in Cox v. Mitchell, “if 
it lays down as a general principle that this court cannot inter- 
fere where one of the actions is in England and the other in a 
foreign court.” This observation was entirely unnecessary 
for the decision of the case. Cotton, L.J., in support of the 
observation said: ‘I find that Lord Cottenham in Wedder- 
burn v. Wedderburn,* lays down the rule with reference to suits 
in England and abroad in these terms. ‘There can be no 
doubt that the general rule precludes parties from proceeding 
in any other court for the same purpose for which they are 
proceeding in this court, whether the other proceedings are 
taken in this or in any other country ;° and, again, Lord Cran- 
worth in Carron Jron Company v. Maclaren,*’ says: ‘ where, 
therefore, pending a litigation here in which complete relief 
may be had, a party to the suit institutes proceedings abroad, 
the Court of Chancery in general considers that act asa vexa- 
tious harassing of the opposite party, and restrains the foreign 
proceedings.’”” Lord Cranworth was evidently referring to a 
principle quite different from that of lis pendens. Similarly, 
Lord Cottenham went on to add that ‘‘if the party conceives 
there are any circumstances in his case which constitute an 
exception to the rule, I think that his proper course is, not to 
take proceedings in another court, of his own authority, but to 
apply to this court for permission to take such proceedings.” 

his qualification of the proposition cited by Cotton, L. J., 
shows that Lord Cottenham did not intend to lay downs 
positive rule like that of Mis pendens, in the face of which 
no court could grant permission for the institution of the 
same proceedings in any court. ‘The entire proposition was, 
besides, a mere obiter dictum, as the subsequent proceedings 
which were asked in an English court to be stopped were 
taken in a Scotch Court merely to get security for the 
payment of the amount that the English Court might decree 
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to be paid, and the Lord Chancellor refused to stop those 
proceedings.* 


The rule in the United States of America is much the 
same. The pendency of another suit even in a court of 
another of the States or of a foreign country has been hel 
not to bar a sult for the same relief in a Circuit court of the 
United States.2¢ Thus Mr. Justice Clifford in Loring v, 
__..... said that ‘“*the English cases go no further than to 
hold that the plea of another suit depending wil} be good, if 
the first suit was instituted in the same jurisdiction. Such 
a plea is not a good one in the courts of that country if the 
first suit is pending in another country, nor in the colonies 
of the parent country.» ‘The weight of American authority 
alsois decidedly tothesameeffect. The undeviating rule in 
this Circuit has been that the pendency of another action for 
the same cause in a State court is not a good plea in abate. 
ment.’ ‘The sameruleis established in most of the States.32 


269. The rule of lis pendens not only affects a suit 
Decision in a suit jg Brought while another suit is pends g, 
binding against pene but also alienations or transfers of rights 
dente lite alienees. or interests in any property made 


«In Daniell’s Chancery Practice,*® it is said that ‘a plea of another suit depending 
would not have been a good plea, if the suit was depending in a courtin another 
country’; but it is adicl, Now, however, if there is a lis alibi pendsns before a 
foreign court which can afford a complete remedy an objection lies to proceedings in an 
English Court, whether such proceelings are in rem or in perssnum.$* And in a clear 
case this objection miy be raised by an application to stay further proceedings in the 
action.*®" The decisions cited in support of the view do not, however, quite bear on the 
doctrine of lis pendens. In Wilson v. Ferrand, the proceedings were declined to be 
stoppet. In Cutterina Chirzztre, the former proceedings were inthe High Court of 
Admiralty of Ireland, and the defendant put a cross-claim, and the plaintifi’s appli- 
cation to stop the proceelings in that suit had been dismissed by the said court. The 

laintiff had putin a claim in respect of the same cause even for a larger amount than 

e had aialine in Ireland, and Sir Robert Phi'limore dismissed that suit, as “ no doubt, 
apart from technical considerations, it would be a most inconvenient course of proceed- 
ing to allow the same case to be heard at the same time in two.different courts.” In 
Norton v Florence Lind Co,, there was a motion on behalf of the holders of obligations 
issued by the Florence Land Co., to restrain the Anglo-Italian Bank from selling the 
Company's property at Florence, of which they were mortgagees; and Sir George Jessel, 
M. R, dismissed it inter aliv on the ground that the Bank had “taken proceedings in 
the Court of Florence. the Be court having jurisdiction to establish their title; and 
litigation there to which the plaintiffs are or may be parties being in the court of the 
country having actual jurisdiction over the subject-matter, and having entertained that 
jurisdiction by a prior litigation, it is contrary to all the rules of the comity of nations 
that this court should actively interfere between the same litigants.” 
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during the pendency ofa suit concerning that property. As 
a natural result. of this doctrine, a judgment in a suit is 
binding also on persons who, though not parties to that suit, 
derive their interest pending that suit from either of the 
parties thereto. This is virtually another extension of the 
doctrine of res judicata in regard to persons, and was re- 
cognized even by the Romans among whom the res from the 
commencement of ls bocame /tt7gi08sa which neither of the 
parties could alienate ; the subject in dispute after Lites 
contestatio became litizious and passed into quasi-judicial 
custody, and both parties came under an obligation not to 
withdraw it from the decision of the judge.” 


The Roman Law thus expressly provided, Rem de qua 
controversia prohib-mur in acrum dedicare, and from that 
law the rule has, with some modifications, been transplanted 
into the jurisprudence of the countries of continental 
Europe. in England alsotherule is of avery ancient date ; 
and pendente lite nihil tnonvetur is an old maxim of the 
English Common Law. 


By 28 Edw. I. Ch. U1, a pendente lite purchase was 
declared champertous, and the English Courts held under 
that statute, that conveyances made pendente litle were 
void ” As pointed out by the Lord Chancellor (Cranworth) 
in Bellumy v. Sabine,* “in the old real actious, the 
judgments bound the lands in suit notwithstanding any 
alienation by the defendant pending litigation.” 


The rule was in early times engrafted on the practice of 
the Equity Courts, and was universally recozuized in the 
time of Lord Bacon who in his Ordinances laid it down that 
‘¢ no decree bindeth any that cometh in bona fide, by con- 
veyance from the defendant before the bill exhibited, and 
is made no party, neither by bill nor the order; but, when 
he comes in pendent? lite, and, while the suit isin ful! 
prosecution, and without any color of allowance or privity 
of thecourt, then rezularly the decree bindeth ; but it there 
were any intermissions of suit, or the court made acquaint- 
ed with the conveyance, the court is to give order upon 
the special matter according to justice.” 
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In Sorrel v. Carpenter” Lord Chancellor King said, 
‘* Where there is a conveyance made pendente lite, without 
any valuable consideration, and to avoid and exclude a 
decree, it is to be highly discountenanced, and even though 
the alienation be for never so good a consideration, yet if 
made pendente lite, the purchase is to be invalid.” 


Lord Chancellor Camden in Walker v. Smaliman” said : 
‘The question is, where a bill is filed by a creditor for sale 
of an estate to pay debts, and all the parties have put in 
answers and submitted tothe jurisdiction, whether the heirs 
at law or devisee can sell withcut the privity of the court 
or creditors. . . . I hold it a general rule that an 
alienation pending suit is void. The modern doctrine 
is that it 1s merely voidable by the result of the suit.” 
Thus Sir William Grant, M. R., in Bishop of Win- 
chester v. Paine, after observing that “ ordinarily, it is 
trie the decree of the court binds only the parties to 
the suit,” said: ‘* He who purchases during pendency of 
the suit is bound by the decree that may be made against 
the person from whom he derives title. The litigating 
parties are exempted from the necessity of taking any 
notice of a title so acquired. It is to them as if no such 
title existed.’? This observation was cited with approval in 
Metcalfe v. Pulvertoft,” in which Vice-Chancellor Plumer 

ointed out that the concluding passage of Lord Camden’s 
judgment in Walker v. Smallwood “ declaring, as a general 
rule, that an alienation pending a suit is void, must be 
understood with reference to the subject he is speaking of, 
not absolutely.’? Referring to the maxim cited above, the 
Jearned Vice-Chancellor said: ‘* The true interpretation 
of this rule is, that the conveyance does not vary the rights 
of the parties in that suit; that it gives no better 
right, having no effect with reference to any beneficial 
result against the plaintiff in that suit, and it is very 
reasonable that the litigating parties should be exempted 
from the necessity of taking notice of a title acquired under 
such circumstances. With regard to them itis as if it had 
never existed : otherwise suits would be indeterminable ; 
if one party pending the suit could by conveying to others 
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create a necessity for introducing new parties. The voluntary 
act therefore of the defendant, conveving to another, cannot 
vary the situation or affect the rights of the plaintit. The dis 
pendens is presumptive, if not actual, notices and the purchaser 
is in the same situation, in which the vendor stood 3 upon this 
plain principle, that the snit is to be decided according to the 
state of things, when it was instituted; and the rights, however 
they may be varied by death, bankrup‘cy, etc., cannot be atfect- 
ed by the voluntary act of either purty, This is the prineple 
running through all the cases both at law and in equity. 
Sorrel v. Carpenter,” Turner vy. Hichmond,” and the obscure 
case in Chancery cases,“ do not go further than avoiding the 
conveyance with reference to the suit depending, not to all 
purposes.” 


The English statute was substantially re-enacted in New 
York, and the courts there in construing it followed the 
Euglish cases. The doctrine as to the effect of lis pendens has 
undergone a change there also, and it is now agreed upon iu 
the United States that the effect of the rule is not to annul the 
alienation, but to render it subservient to the rights of the 
parties tu the suit, the alienation not being void on account of 
lis pendens, but vuidable only.” Mr. Bennett in his article on 
lis pendens lays it down asa general rule that, ‘during the 
pendency of the suit the property may be sold, the purchaser 
taking it subject to the title of his grantor as determined 
by the suit ;“°” “ and the title of the purchaser nut being 
affected unless the suit terminates adversely to his vendor.” 
Mr. Bennett in his Work on lis pendens says,“ ‘ Conveyances 
pendente lite are not prohibited aud held void, but the interest 
of the grantor passes subject to the final determination of the 
pending cause.” It has been repeatedly held by the American 
courts that in accordance with the rule of dzs pendens, an alie- 
nation or transfer of the subject-matter of a suit, made while 
the suit is being prosecuted with due diligence, is void as 
against the judgment finally rendered in the suit.” In 
Brightman v. Brightman,*' the Rhode Island Supreme Ceurt 
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said : ‘*We apprehend it is well settled that he who purchases 
property pending a suit in which the title to it is involved, 
takes it subject to the Judgment or decree that may be passed 
in such suit ayvainst the person from whom be purchases. 
That he purchased 4024 fide and paid full consideration for 
it, will wot avail against such judgment or decree.” 


]t appears to be unanimously agreed upon, that he who in- 
termeddles with property iv litigation does it at his peril, and is 
as conclusively bound by the results of the litigation, whatever 
they may be, as if he had been a party to it from the outset,” 
or us if he had not acquired that interest. His rights are 
absolutely concluded by the judgment in the suit.” And 
naturally, a purchaser from any such person deriving his title 
pendente lite will also be affected and take subject to the 
doctrine of lis pendens.“ An early case in Virginia is 
understood as restricting the doctrine of és pendens to purchases 
and conveyances from the parties to the suit, and as having no 
force against a person who obtains a transfer pendente lite 
from some person who, though not himself a party to the suit, 
obtained his title pendente lite from one who was such a party.” 
This case, so far as our observation extends, has never been 
affirmed ; but the cases necessarily in direct conflict with it do 
not seem to be numerous.” The general expression that les 
pendens only uflects purchasers from parties to the suit pendente 
lite is of frequent occurrence in the reports. Uponexamination 
of the cases in which such expressions are employed, they will 
generally, if uot invariably, be found to be intended as state- 
ments of the rule applicable to transfers made prior to the 
institution of any suit, or to transfers pendente l:te of titles 
existing independent of that in litigation. It would be very 
strange that if, after the general application of the doctrine 
of lis pendens had been upheld for ages as absolutely 
indispensable to the administration of justice. a limitation 
should be imposed necessarily subversive of the whole 
doctrine. If two or more pendente lite transfers are 
to be allowed to thwart the purposes of a_ suit, then 
the principles of necessity and of public policy, of which 
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go much has been said, are to be regarded as decidedly more 
important than the interests of a pendente lite purchaser, but 
decidedly less important than the interests of his vendee. If 
the final judgment in any action in reference to specific pro- 
perty may be nullified by two transfers, instead of by one, the 
difficulty of the extra transfer is not likely to furnish any consi- 
derable protection to the judgment.”*” And the rule applies 
not only to the suits technically so-called but to other proceed- 
ings also, as an illustration whereof reference may be made to 
bankruptcy proceedings, which must, at some stage of their 
progress, become /zs pendens, the object of all such proceedings 
being to arrest the bankrupt’s agency in the further manage- 
ment aad control of his estate, and enable the court through 
its officers and employés to administer it and distribute the 
assets among his creditors. 


970. For the binding effect of a judgment ina suit on 
. pendente lite alienees, it is not necessary 
Pendente lite alieneee ‘that they should have been made parties 
not to be impleaded in : | 
the suit as parties, to that suit; because under any circum- 
stances they can claim no rights under 
such alienations except what belongs to the person under whom 
they claim. In Youngman v. Elmira fatlroad Company,‘ 
Judge Sharswood, delivering the judgment of the Pennsylvania 
Supreme Court said: ‘ It is perfectly well settled that incum- 
brancers who become such pendente lite, are nut necessary purties 
to a bill to foreclose, although they are bound by the decree, for 
they can claim nothing except what belongs to the person under 
whom they assert title, since they have coustructive notice ; and 
there would be no end of such suits if a mortgagor might, by 
new incumbrances created pend«nte lite, require all such incum- 
brancers to be made puarties.”?’ Mr. Bennett says, speaking of a 
lis pendente purchaser: ‘‘The party from whom he purchased 
continues as the representative of hia interest, and the pur- 
chaser is bound by the result, If admitted as a party he could 
only prosecute or defend in the shoes of his grantor. The 
court would not permit any new questions to arise in the 
cause in consequence of such purchase.*” Where a purchase 
has been made of the subject-matter of the litigation pending 
the suit, it is unnecessary to amend the pleadings setting up the 
fact of purchase. ‘The pendente itte intermeddler must stand 
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in the shoes of his grantor, and has no right to demand to be 
made a party. There is no new issue which can be tried or 
formed by reason of the pendente lite purchase. The effect of 
the /is pendens is to overreach and annul all conveyances with- 
out bringing the party before the court or introducing any 
proof with respect to the transfer. There is no new issuable 
fact to be tried or triable.’”*° 


A pendente lite purchaser takes the place of his grantor, 
aud he is therefore not only bound by the judgment in the suit, 
but the judgment is evidence »gainst him with respect to the 
subject-matter of the suit, to the same extent as if he were a 
party to the record.” So strict is the rule that one who takes 
title or possession from a defendant in ejectment pending the 
suit is bound by the judyment and can be evicted by the process 
which shall issue therein, although he is not a party thereto.” 
In England, it was urged in Sandon v. Morris that the 
plaintiff knew there was another party, and purposely went 
on in his absence, and without bringing him into court, in 
order that he might be bound in his absence. Lord Brougham 
said that it would be a direct innovation of that doctrine (lis 
pendens) and quite unwarranted, either by the principle on 
which it rests or by anything to be found in the cases which 
have been decided upon it, if we were to allow an exception 
of this description, and to enable a purchaser to escape from 
the effects of the suit by showing that his purchase became 
known to the party suing the vendor, and that this party 
afterwards went on without calling upon him or letting him 
in to defend the suit. Even an assignee in bankruptcy, when 
the bankruptcy and the appointment of the assignee occur 
pendente life, is not a necessary party,°? though he may 
sometimes be allowed to become so on special application. 
Pending a suit against trustees, if other trustees are substituted 
in place of the original ones after the court has acquired 
jurisdiction of the defendants and the subject-matter of the 
suit, the dts pendens of the suit will bind the substituted 
trustees, even though they should not have been made purties.*° 


It follows from the principle that a pendente lite purchaser 
is not only not a necessary party to a suit, but not entitled 
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upon his own motion to become such, that such a purchaser 
has no right to prosecute a writ of error or appeal from an 
adverse decision against his grantor. The plaintiff, however, 
has the right to perfect his cause in this way so as to avail 
himself of the complete remedy which he would have had 
against the assignor. ‘he court also may permit one acquir- 
ing an interest pendente lite to appear and prosecute or defend; 
but it is nut a matter of right, nor does it become necessary to 
the efficiency of the final judgment or decree, that the other 
parties to the litigation should cause such pendente (tte claim- 
ant to be made a party.%* But it has also been suid that 
where a complainant’s interest is involuntarily aesigned by 
reasou of his bankruptcy, insolvency, or other like cause, the 
assignee is entitled to supply the defects of the suit, if it has 
become defective merely, and to continne it so as to enforce 
the interest or right which has passed to him as the assignee.® 


Mr. Bennett says: ‘*The general conclusion from all the 
authorities would seem to be that, where the interest is volun- 
tarily assigned, the assignee or hie grantee isan unnecessary 
party to the suit, because such cases come squarely within the 
rule of pendente lite purchasers, On the other hand, the weight 
of authority seems to be that where the interest is divested 
compulsorily or by operation of law, while in most instances 
the presence of the assignee is not absolutely mecersary to the 
validity of the proceeding, yet it is desirable and expedient 
where it becomes important that conveyances should be made 
or other personal acts done by the assignee which can be 
enforced, otherwise than by his presence in court as a party to 
the suit. Thus, where it is necessary to compel an assignee 
to join in a conveyance, such assignee, although not a necessary 
party for other purposes in the case, is a proper party, at the 
election of the plaintiff. Ifthe procurement of a conveyance 
for instance is necessary it may be said that he is a necessary 
party.°° The case is somewhat different so far us relates to a 
complainant or a defendant, where a defendant goes into a bank- 
ruptcy or otherwise loses by operation of law the interest 
which he had at the commencement of the suit. In such case 
it may be said that the suit, while it does not abate as to such 
defendant, is defective fur the want of the presence of the 
assignee in bankruptcy or other assignee. In that case the 
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assignee should be brought in by an original bill in the nature 
of a supplemental bill.” Thusin Smith v. Brtttenkam,*’ the 
plaintiff after the commencement of suit, but before hearing, 
assigned his interest to another, and it was held that the suit 
thereby became defective for want of proper parties, and that 
no valid decree could be entered until the assignee should 
make himself a party to the cause. 


271. Cis pendens is often referred to as a lien, though, 
. correctly speaking, it is not a lien, but 
Doctrine of lie pendent simply the power or force of jurisdiction 
originally based on ‘ : 
constructive notice, Of the court, ‘‘taking effect upon the 
subject-matter of the suit, so as to hold 
it within the grasp of the court for the execution of final 
judgment.” In the earlier cases, the rule was deemed 
to rest on a constructive nutice of the proceedings in 
the suit, and some of the incidents of the application of 
the rule still indicate traces of that origin. Thus Lord 
Hardwicke in Worsley v. Earl of Scarborough® said that 
‘all people are supposed to be attentive to what passes ” 
in courts of justice; and Newland in his work on 
the Law of Contracts’* writes that, “the rule is founded on the 
idea that, as the pendency of the suit is a transaction ina 
court of justice, all people are supposed to be attentive to what 
passes there.” In Brightman v. Grightman® the Rhode Island 
Supreme Court said: ‘‘ That the pendente lite purchaser would 
not be permitted to prove that he had no notice ofthe pendency 
of the suit. The law infers that all persons have notice of pro- 
ceedings of courts of record.” Adams in his Doctrine of 
Equity says, ‘that it is presumed that legal proceedings, 
during their continuance, are publicly known throughout the 
realm,” further observing ‘*that by ‘realm’ is meant ‘ the State 
or sovereignty where the property is, and by the term ‘the whole 
world’ all men in that jurisdiction or State.” Mr. Justice Story, 
in his work on Equity Jurisprudence, says: ‘‘Every man is 
resumed to be attentive to what passes in the courts of justice 
of the State or sovereignty where he resides. And, therefore, a 
purchase made of property actually in litigation, pendente lite, 
for a valuable consideration, and without any express or implied 
notice in point of fact, affects the purchaser in the same manner 
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as if he had such notice, and he will accordingly be bound by 
the judgment or decree in the suit.”’*" 


This theory of constructive notice and the presumption on 
which it is based has often been condemned. Thus Melville, 
J., in delivering the Judgment of the Bombay High Court in 
Krishnappa v. Bahiru,” referring to it said: ‘We might 
well hesitate to regard as conclusive such presumption as is 
here referred tu, or to carry the doctrine of dis pendens to such 
an extreme.” ‘The incorrectness, as a fact of the presumption is 
not denied, burit is usually attempted to justify it on the analogy 
of that of universal knowledge of law, and of that of Caveat 
emptor, Mr. Bennettadmitting thar * the application of the 
principle in practice, as well as the indulgence in the presump- 
tion that all men know the law, is attended with severity in 
special cases,” adds ‘‘but where a hardship must. exist, it is 
hetter that it should fall upon him who, by diligence and 
intelligent research, might have avoided it, and is, hence, res- 
ponsible for it, than upon the general public, who must preserve 
their right, through legal proceedings im the courts.”“ Some 
of’ the French jurists, even going beyond the doctrine of notice, 
have attemped to justify the application of the rule of lis pendens 
on the ground gue /acguéreur d'un objet litigieur, faute 
detre volontairement intervenu duns linstance pendante 
entre son vendeur et un triers, dott etre presume en ¢tat 
de dol, et comme tel, tenu den subir les conséquences qrelles 
guelles sotent, thongh this presumption has been eon- 
demned as being opposed to general principles, alors 
surtout que rien ne démentre que cet acqurreur ait eu 
connaissance de ce procés.°- ‘The doctrine of the constructive 
notice of dis pendes without regard to actual notice, is firmly 
established by repeated adjudications, both in Mngland and the 
United States. 


In this country, quite recently, in Abboy v. 
Sir Arthur Collins, C. J., and Wilkinson, J., said—*In order 
that third parties should be bound by the deeree passed in the suit, 
it is, it appears to us, essential that they or that the parties 
through whom they claim should have had notice, for, as remark- 
ed by sir Richard Couch, C. J., in Kaslas Chandra 
Ghose v. Fulchand,“ practically there is no substantial 
difference between its pendens and having notice of the suit.” 
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272. Mr. Bennett himself points out, however, that the 
foundation for the doctrine of lis pendens 

Doctrine of fx pendens does not rest upon notice, actual or con- 
maintained on account’ giryctive, but solely upon necessity—the 
of necessity and public : — os 
policy. necessity that neither party to the liti- 
vation should alienate the property in dis- 

pute so as to affect lis opponent, . . . thenecessity of the rule 
is inexorable tempered by little or no consideration of conscience, 
because a relaxation of the rule, toavoid harsh applications in 
special cases, would defeat the object of the rule itself.s6 Mr. 
Freeman observes that, ‘If during the peudency of any action 
at law or in equity the claim to the property in controversy could 
be transferred from the parties to the suit so as to pass to a third 
party, unaffected either by the prior proceedings or the sub- 
sequent result of the litigation, then all transactions in our courts 
of justice would, as against men of ordinary forethought, prove 
mere idle ceremonies. A series of alienations protracted into 
the boundless future would for ever preclude the prevailing 
party from obtaining that to which he had vindicated his claim,”’® 
The same has heen repeatedly laid down by the courts. Thus 
in Murray vy. Ballou.®® Chancellor Kent said: ‘I am bound 
to apply it and it is not in my power to dispense with it. [ 
have no doubt the rule will sometimes operate with hardship 
upon a purchaser without actual notice, but this seems to be one 
of the cases in which private mischief must yield to general 
convenience.” And in Newman v. Chapman,®’ the Supreme 
Court of Virginia said: ‘* This necessity is so obvious that 
there was uo occasion to resort to the presumption that the pur- 
chaser really liad, or by inquiry might have had, notice of the 
pendency of the suit, tojustity the existence uf the rule. In fact 
it applied in cases in which there was a physical impossibility 
that the purchaser could kuow, with any possible diligence on 
hia part, of the existence of the suit, unless all contracts were 
made in the office from which the suit issued and on the last 
moment of theday.” [It was said in Watson v. Walson’® that: 
“Tt is a careless use of language which has led judges to speak 
of it (dts pendens ) as notice, because it appears to have in sume 
instances x similar effect with notice.” The Tennessee Supreme 
Court has receutly observed in Mann vy. Roberzs,”' that the 
doctrine of (1s pendens dues not depend upon notice at all. tn 
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Houston v. Timmerman,” Lord, J., in delivering the judgment 
of Oregon Supreme Court suid: “Chancellor Kent said, that 
a ‘ lis pendens duly prosecuted, and not conclusive, is notice 
to a purchaser so as to affect and bind iis interest by the decree.’ 
Strictly speaking, however, the doctrine of (is pendens is not 
founded upon notice, hut upon reasons of public. policy, found- 
ed upon necessity. . . The main purpose of the rule is to keep 
the subject-matter of the litigation within the power of the 
Court until the judgment or decree shall be entered ; otherwise, 
by successive alienations, its judgment or decree could be ren- 
dered abortive, and thus make it impossible for the Court to ex- 
ecute itsjudgments or decree. Hence the general proposition, 
that one who purchases of either party to the suit the subject- 
matter of the litigation after the court has aequired Jurisdiction 
is bound by the judement or decree, whether he purchased for 
a valuable consideration or not, and without any express or im- 
plied notice in point of fact, is sustained by many authorities, 
and disputed by none."?? The ruleaflis pendens is really found- 
ed on an absolute public policy, tor otherwise, alienations made 
during an action might defeat its whole vurpose, and there 
would be no end to litigation.”’ In Brightman v. Brightman,” 
the Rhode Island Supreme Court said: “this rule has been 
adopted from motives of public policv. Without. it, the effect of 
every Judgment and decree might be avoided hv a mere transfer 
of the defendant’s title, as a decree of judgment was about to 
be passed against him. A party might always be in pursuit 
of his rights without being able to overtake them.”°" In Eng- 
land, in Bellamy v. Sabine,” Lord Chancellor Cranworth said: 
“It is scarcely correct to speak of lis pendens as attecting the 
purchaser through the doctrine of notice, though undoubtedly 
the language of the courts often so describes its operation. It 
affects him not because it amounts to notice, but because the 
law does not allow litigant parties to give to others pending the 
litigation rights to the property in dispute so ax to prejudice the 
opposite party. . . The necessities of mankind require that the 
decision of the Court shall be binding, not only on the litigating 
parties, but also on those who derive title under them by alien- 
ation made pending the suit, whether such alienees had or had 
not notice of pending proceedings. If this were not sv, there could 
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be uo certainty that litigation would ever come to anend.” {n 
that same case, Turner, L. J., speaking of the doctrine said, ‘It 
is a doctrine common to the courts both of law and equity, and 
rests, | apprehend, upon this foundation, that it would be plainly 
impossible that any action or suit could be brought to a suc- 
cessful termination if alienations pendente lite were allowed to 
prevail. The plaintiff would be liable to be defeated in every 
case by the defendant’s alienating befure the judgment or decree, 
and would be driven tocommence his proceedings de novo, sub- 
ject ugain to be defeated by the same course of proceeding.” 
This has been quoted with approval in a number of cases even 
in thiscountry.74 Citing that case, Keraanand Kindersley J.J., 
suid in Manual Fruval v. Sanagapalli?9 that ** the doctrine of 
lis pendens does not depend upon notice, but upon the ground 
that it is neccessary to the administration of justice that the de- 
cision of the Courtin a suit should be binding, not only on the 
litigant parties, but on those who derive title from them pen- 
dente lite, whether there is notice or not.” Quoting that same 
case with approval in Brahannayakt v. Krishna,*° Muttusami 
Ayyar, J.,said: © The true rule as to l2s pendens does not rest 
either on implied notice of everything deducible from, or appear- 
ing in, the suit, or on the constructive extension of parties so 
as to warrant the purchaser pendente lite being treated as if he 
was a party to the suit in every respect. But it consists, as 
stated in Bellamy v. Sabine, in that pendente tte neither 
party to the litigation can alienate the property in dispute so as 
to affect his opponent.’ The Bombay High Court in Gulab- 
chand v. Dhondi®*' broadly said that for the application of the 
doctrine of lis pendens it was inmaterial whether the alienee 
pendente lite had notice of the suit or not. 


273. On general principles of expediency and equity, 

7 the doctrine of /¢s pendens has long been 
Recognition and adop- yeegonized in India. It was not formally 
tion of the doctrine in . : ; ’ 
British India. enacted in this country prior to 1882, 
but it received recognition in Sec. 228 of 

the Civil Procedure Code of 1859, which provided that ‘if the 
decree be for a house, land, or other immovable property in the 
occupancy of a defendant or some person on his behalf, or of 
some person claiming under a title created by the defendant 
subsequently to the institution of the suit, the court shall order 
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delivery thereof to be made by putting the party to whom the 
house, land, of other immovable property may have been ad- 
judged.” The Bombay High Court in Krishnappa v. Bahira*: 
said, however, that on reading that section with Sec. 230 of the 
Code, ‘It would seem reasonable to infer that the person &8u 
removed might, under certain circumstances, be reinstated in 
possession, The effect of the two sections taken together would 
seem to be that an alienation of property peadente lite is prima 
facie fraudulent, but that if the alienee could show that he was 
a bond fide purchaser for valuable consideration withuut notice, 
or that in any other way he had an equity superior to that of 
the plaintiff in the suit, he might recover the property fron 
which he had been in the first instance summarily removed.” 
The courts here, however, acted upon the doctrine quite 
apart from, and independent of, the Civil Procedure Code on the 
analogy of the English cases, and to the extent it was recog- 
nized by the English Courts. Thus Mr. Justice Holloway, iu 
hisjudgmentiu Tranguebar v. Nathambedu,® said: ‘ The doc- 
trine of lis pendens is, simply, that parties bound by the litiga- 
tion cannot alter the object of it so as to withdraw it from the 
decree nade in the suit. It by no means implies that, upou 
the instant of a question being raised, the parties are compelled 
to quiescence until its determination. So far is this from being 
the case, that, unless the question Involved in the litigation will, 
when decided in a particular manner, render a title insecure, 
lis pendens is not even an answer to a bill for specific perform- 
ance,®*? In Manual Fruval v. Sanagapalli,” Kernan and Kin- 
dersley, JJ., referring to some of the earlier decisions of the 
court said, that “the doctrine of lis pendens no doubt applies 
to this country.” In Gulabchand v. Dhondi,®® it was observed 
that a mortgage made pending a suit by a prior mortgagee for 
the sale of the mortgaged property was void. So also Sir 
Michael Westropp, C. J., in delivering the judgment of a Full 
Bench of the Bombay High Court in Lakshmandas v. Das- 
rat,’ said: “ As observed in Balaji v. Khushalji,*e and other cases 
there cited, the doctrine of lis pendens isin force in British 
India.” The rule, as now enacted for British India, is con- 
tained in Sec. 52 of the Transfer of Property Act, 1882, which 
provides that ‘* during the active prosecution in any court hev- 
ing authority in British India, or established beyond the limits 
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of British India by the Governor-General in Council, of a con- 
tentious suit or proceeding in which apy right ‘to immovaole 
property is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by any party to 
the suit or proceeding so as to affect the rights of any other 
party thereto under any decree or order which may be made 
therein, except under the authority of the court and on such 
terms as it may impose.” This rule so far it goes is quite in 
accordance with that recognized in England and the United 
States. 


274. The very first essential for the application of the 
rule in British India, as well as elsewhere, 
we pencens applies only is that there should be a contentious suit 
to alrenations made oy» proceeding, and that the alienation 
pending a contentious te Se : ; 
eivil proceeding. should be made in the active prosecution 
thereof. A suit is not contentious within 
the meaning of the rule, until after the summons is served 
on the defendant; and the rule of l#s pendens will not apply 
where the transfer has been made after the institution of the 
suit, but before the service of the summons.®2 The Madras 
High Court has hele! the same in Abboy v. Annamalat,.™ to 
a great extent on the ground of the necessity of notice, on 
which the doctrine of (ts pendens was in the earlier cases 
considered as based. In Pranjtvan v. Baju,®' the parties 
referred their disputes to arbitration, and the award was filed 
in court by the plaintiff under Sec. 327 of the Civil Procedure 
Code of 1859; and the Bombay High Court held that the 
presentation of the award was equivalent, at the very least, 
to the presentation of a plaint, and the ‘‘ proceedings conse- 
quent thereon constituted a dis pendens, during which a mere 
money decree-holder could not, by any proceedings which he 
might take, defeat. the object of the plaintiff's application to the 
court.” 


This is the general rule elsewhere also. In the United 
States, except where, as in some of the States, the contrary is 
enacted, there is no (lis pendens, so as to give constructive 
notice to strangers, until a summons bas been served, and a 
complaint, distinctly stating the subject of the litigation, and 
specifying the claim made, has been filed.’ It was thus held 
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in Roberts v. Jackson,”* that a purchase upon a judgment which 
became a lien upon the property subsequently involved in a 
chancery suit prior to the service of the subpena, was not a 
pendente lite purchase. It is, however, not, where considered 
necessary, to the binding of the plaintiff's vendee that at the 
time of the transfer the defendant should have disclosed his 
defence or his claim to affirmative relief.” Even in the States 
in which it is enacted that the suit will be considered pending 
from the date of the filing of the petition, the mere handing of it 
to the clerk and his endorsement thereon is not considered a 
sufficient filing. ‘Chus in Witkinson v. Elliott,’ Johnston, J., 
in delivering the judgment of the Kansas Supreme Court, said : 
*¢ Before the doctrine of 2s pendens will apply, the petition should 
be actually filed and made a permanent record, with the bond 
fide intention of proceeding with the prosecution of the action, 
and itshould be kept on record open to inspection by the whole 
world. . . . +» When the plaintiff handed her petition 
temporarily to the clerk, she did not ask for nor obtain the 
issuance of a summons,—an essential step to the institution 
ofanaction, It wasapparently the intention that the acts and 
purposes of the plaintiff should be concealed from all until 
the petition was finally returned and deposited with the clerk 
to be kept by him asa permanent record. It is our opinion 
that until the petition was permanently placed on record, 
with the bond fide purpose of diligently proceeding with the 
litigation, the action cannot be regarded as pending.” 


And for the purposes of the rule the constructive service 
of process, when authorized by law, is equivalent ty its 
personal service. Whenever the service may be made by 
publication, é¢s pendens is complete upyn the actual publica- 
tionof the notice for detendant to appear,” but there is uo 
lis pendens until the order for publication is fully executed.” 
If the service of a process is set aside as defective, is pen- 
dens will not begin till the amended process is served.” 
In a suit brought against a partner by creditors to reach 
the partnership assets, the service uf summons even on one 
of the partners will create a lis pendens, so that intermeddlers 
with the partnership assets will be bound by the decree that 
may be given in the case.” Where there are several defen- 
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dants in a suit, on whom process is served actually er by 
publication at different times, ts pendens will commence 
ugainst each of them at the time of the service on him, even 
though this may lead to great perplexity in practice. 


It appears also to be settled that if amendments are made 
to the plaint and new matters brought in by the amendments, 
there will be no ds pendens as to those matters prior to the 
amendments, though every such amendment may create a new 
lis pendens,' Thus Mr. Bennet says, ‘* When the original bill 
or petition does not involve the property, but pending the suit 
an amendment or amended petition or bill is filed alleging 
new matter, and Involving property not before in litigation, 
the dis pendens created by the amendment will commence 
from the filing of the amendment or amended pleading and 
will not relate back to the commencement of the action so as 
to affect intervening rights.”? On the same principle ‘ where 
property was sought to be subjected to the payment of plain- 
tiffs’ demands upon one ground, and that ground becoming 
untenable, the bill was amended to show another equity, upon 
which plaintiffs prevailed in the suit, a purchaser preceding 
the amendment was held not to be bound by the decree.’’ 


275, There is a conflict also as to when a suit may be 
said to terminate. Sugdenin his Work 
When a civil suit may on Vendors and Purchasers says that 
he said to terminate  fi9 nendens is not terminated when the 
for the purposes of : 
rule of lie pendens. decree does not put an end to the suit. 
In Higgins v. Shaw,* Lord Leonard 
said that ‘*a decree for account does not put an end toa suit ; it 
is a continuance of the litigation.” In Kinsman v. Atnsman,’ 
Lord Lyndhurst, after observing that ‘*In order that there 
may bea létis pendentia there must be a continuance of lets 
contestatto,” referred by way of illustration to the ‘case of a 
decree for an account in an administration or creditors’ suit; ”’ 
and said, ‘*He was readv to admit that a decree for an 
account in a creditors’ suit would not determine a [is pendens. 
But when the proceedings went a great deal further than the 
account: . . - . when everything had been obtained 
under the decree which the suit had contemplated, and nothing 
remained but to carry the decree into effect, the case was most 
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materially changed. After the decree, and before execution, 
it was not pretended that (is pendens could any longer exist, 
It might be true that no general decree had been made upon 
the cause coming back for further directions. And why was 
itso? In all probability because no further directions were 
required; the riglits of the parties having been ascertained and 
decided by the report, that report confirmed, and still un- 
appealed from, was in truth the final judgmentin the case. How 
many years had elasped that that decree had been pronounced ? 
Upwards of a quarter of a century 3 and matters might have 
gone for acentury longer becanse nobody had any motive to 
interfere = If the s pplemental bill were considered as growing 
out of the former suit, that might, Ina Certain sense, be held to 
be a continuance and prosecution of the original cause; but it 
would be an abuse of the plain meaning of the term dis pendens 
to apply it to a case like the present, where the supple- 
mental bill was not filed till after the sale had taken place,” 


Sir Charles Sargent, in delivering the judgment of the 
Bonbay High Court in Venkatesh v. Muruts,” after relerring 
to the above cases said: ‘* Here, however, the decree was a 
final one ; the litigation between the parties, which had for its 
sulject the liability of other property than what was contained 
in the mortgage-bond for the payment of the mortgage, was 
terminated by the decree, which only remained to be executed 
against that property. In other words, the itis contestatio 
had ceased. ‘I'he cases cited for the piaintiff are not in point. 
In the Privy Council decision in Bazayet Hossein v. Dooli 
Chund,’ it 18 not plain whether the mortg.ge-bond was 
executed after the decree in the suit instituted by the widow 
Tayvuban ; but, assuming it to have been so, the decree 
directed an account to be taken, which brings it within the 
class’ of cases above mentioned. In Raojs Narayan v. 
Krishnaji Lakshman® the plaintiff purchased under a common 
mune, -decree, and, therefore, subject to the previous mortgage 
and decree, and the question whether there was litis pendentia 
after decree did not arise.” 


Mr. Bennett says,’ ‘Although it is true, in a general 
sense, that /is pendens ceases with the rendition of judgment 
or entry of final decree, yet, in the case of a foreclusure of a 
mortyage on reul estate, it cannot be said that ds pendens 
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ceases upon the making of the master’s deed after sale under 
the decree. Where something remains to be done by the 
court, in the execution of its judgments and decrees, other 
than can be done without order of court, by the merely 
ministerial officers of the court, lts pendens continues until the 
decree is executed. So, in the ease of the foreclosure of a 
mortgage, it continues until the purchaser has been put into 
possession of the property.” The decree or judgment must be 
final, that is, ‘‘ of such a chracter as puts a conclusion to 
the matters in question in the suit. Interlocutory decrees or 
orderscanpot have that effect, although they may purport to settle 
the rights of the parties. The court, however, still would have 
power to modify or vacate them, and for all purposes of notice 
or binding force, Its pendens will continue, notwithstanding 
such orders or decrees. The principal ground upon which 
this rule is based, so far as relates to the rights or interests of 
third parties, is, that the public have cognizance of what is 
taking place in courts of record, within their jurisdictions, 
When, therefore, the court ceases to act in a cause, the reasons 
requiring vigilance cease to exist.’’”” 


276. Ifasuit abates and is revived within a reasonable 

time, there will be no suspension of lis 

oe ye. re ae pendens.'' Nor is the effect of the former 

ee ee ee of it, Suit as las pendens impaired by the 

. dismissal of a suit with liberty to proceed 

de novo, and by the immediate filing of his suit de novo the 

plaintiff will be considered constant and continuous in _ his pro- 
secution.”” 


If a suit is discontinued or dismissed for want of prosecu- 
tion, and a new suit brought again, a purchaser pending the 
first suit. will of course not be affected by the decision in the 
subsequent suit.’” And it appears also to be generally agreed 
upon that where the suit is dismissed and afterwards reinstitut- 
ed, the doctrine of its pendens is not applicable to one who 
purchases after the dismissal and before the revival of the suit.” 
Thus in Trentor v. Pothen,” Mitchell, J., delivering the 
judgment of the Minnesota Supreme Court, said, that ‘‘ nothing 
can be claimed from the notice of is pendens, filed in a former 
suit, which was dismissed before plaintiff purchased.” 
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There is a conflict of opinion, however, as to the case of a 
purchase made in such a case before the dismissal. Mr. Bennett 
savs:16 ** Where a cause is (dismissed after a purchase is made 
pendente lite, and the suit is again reinstated, it will depend. 
upon the terms of the dismissing order and the circumstances 
of the case, whether the l#s pendens will be restored and the 
purchaser be bound by the judgment or decree. If the dis- 
missing order is absolute and unconditional, the title will vest 
and the lis pendens be destroyed ; but if the dismissing order is 
with leave to restore within a time limited, and the restoration 
takes place, or is without prejudice, or with general leave to 
reinstate, and the case is reinstated within a reasonable time, 
the dis pendens is preserved.'””? It is said that even where 
a bill in chancery is dismissed without prejudice and re- 
instated, it is a question, upon which authority may be 
found on both sides, whether a purchaser of the subject- 
matter in litigation, after the dismissal but before the case is 
re-instated, will take pendente lites® The weight of autho. 
rity, however, appears to be in favor of the view that, if 
the dismissal is with leave to re-instate within a time limited, 
and the case is re-instated within the time, there should be a lis 
pendens ; but if the order of dismissal is silent as to the right to 
re-instate, the better opinion appears to be that there is no dis 
pendens. This should certainly beso after the lapse of the 
period within which the court would have power or the purty a 
right to have the cause re-instated, and especially if the rights of 
third parties had intervened. In Clarkson v. Morgan,” 
the doctrine that a purchaser pending a suit dismissed without 
prejudice is bound by the subsequent suit was expressly denied. 


In some countries there are special laws providing for 
defendants, not personally served with process, appearing 
and opening judgments and decrees upon particular terms, 
and the weight of authority is in favor of the position 
that judgments and decrees rendered under statutes upon 
constructive notice are final and unconditional, and sales 
made under such judgments to bund fide purchasers without 
notice ure valid, notwithstanding the provisions of those special 
laws. In Scudder v. Sargent, * a notice was served upon 
the plaintiff of a motion to admit the defendant to defend under 
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such a law; but before any order was made, the property in 
dispute was conveyed bya party who had acquired title under the 
judgment to a purchaser in good faith, and without notice of the 
proposed motion, and it was held that the mere notice of the 
motion did not constitute a lis pendens, and the grantee acquir- 
ed a valid title; as the lis pendens of the former suit had ceased 
upon the rendition of the judgment, anda new one would not 
commence until the court in pursuance of the nutice made an 
order granting leave todefend, In Ohio, the contrarv was held 
in Stoddard v. Myers,®* and the Supreme Court said :—“ It 
is assumed that when the right to recover in the bill in equity 
was taken away by the reversal of the judgment, the suit 
ceased to be pending, so far as to bind the property. We are 
not satisfied that this position is a sound one. No such dis- 
tinction is to be found in the books. But the doctrine seems 
plain that by the institution of a suit the subject of litigation 
is placed beyond the powers of the parties to it; that whilst 
the suit continues in court, it holds the property to respond 
to the final judgment or decree. The supplemental bill was 
ingrafted into the original bill and becomes identified with it. 
The whole was a dts pendens, effectuilly preventing an 
intermediate alienation.” This was affirmed in Gibbon v. 
Dougherty, on the ground that the substantial object of the 
suit was at all times the same; and that the reversal of the 
judgment for an irregularity was neither an extinguishment 
nor a release of plaintiff's rights. 


277. In case of an appeil from a judanent, the Hs 
pendens of the suit is continued and 


Lis pendens continues held in force’ Where a right of 
during the pendency 


of the appeal. appeal is given, it seems essential to 
the efficient exercise of the right, that 
purchasers should be regarded as acquiring their interests 
subject to the contingency of the diminution or loss by 
subsequent reversal of the judgment, and therefore that 
they must be held to be purchasers pendente lite, if their 
purchase was made at any time after the decision of the 
suit. 
In British India the doctrine of is pendens has been 
held to apply to a transfer pending the suit in the original 
court, even if the decision of that court is in favor of the 
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transferor’s right, and the opposite party succeeds on an, 
appeal to which the transferee is not made a party. This was 
held in Gobind Chunder v. Guru Churn, in which Ghose, 
J., observed in the judgment of the Court, that “the 
proceedings in the Appellate Court were but a continuation. 
of the proceedings in the suit, and although for,a time 
there was a decree in favor of the preserit plaintiff's 
predecessor in title, yet that was a decree which was. 
open toappeal, and the decree having been appealed 
against, we ought to take it that the decree of the Appel- 
late Court was the decree in the suit, and the sale at 
which the plaintiff purchased having taken place pending 
the suit in which that decree was pronounced, we think 
that the doctrine of lis pendens does apply to the case,” 
In Radhika v. Radhamani,*® it was held that a decree- 
holder’s power over the property decreed to him during his 
interim enjoyment, must be taken to be subject to the re- 
sult of the final appeal, except as to yearly lea-es and such 
other acts, as are either the necessary or the ordinary and 
reasonable incidents of an interim beneficial enjoyment; and 
the grant of a permanent lease would not be such an 
incident. 


278. The case of a bill for review or of error has been 
distinguished from that of an appeal. 

Proceedings on billof [t has been said, that ‘a writ of error 
seat ee isa new and original suit. Original 
shits ip headend. process issues in it, and must be served 
to bring the adverse party into court. 

The relative character of the parties is changed, new plead. 
ings are made up, and a final judgment upon it, though it 
may operate on another Cause, 13, nevertheless, a termination 
of the new suit, of process in error.” Proceedings on a 
writ of error have often been held to be not a continuance 
of the original suit, the Judgment in which it is brought to 
reverse, but a new suit not to be considered pending before 
the service of the citation, so as to affect strangers asa 
lis pendens. On this principle, it has often been held that 
a conveyance by a decree-holder of the lands decreed to 
him and placed in his possession, will pass a title not liable 
to be divested by a writ of error, unless the proceedings 
upon such writ were commenced and citation served on 
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the defendant io error prior to his conveyance.” A new 
lis pendens is created by the writ, but it does not relate 
back to the time of the rendition of the original judgment or 
decree. Thus 10 Ludlow’s Heirs v. Kidd’s Ex’rs.,™ a suit 
by infants was dismissed on final hearing, but the decree of 
dismissal was reversed on review, A purchase of the pro- 
perty in dispute in the suit was made after the dismissal of 
the suit and before the bill of review was filed, and the 
purchase was held not to be penaente lite. The court said : 
“A decree which puts an end to the suit has not heretofore 
been considered less final, because it was subject within a 
limited time to be reviewed upon a bill of review. The 
argument for complainants is that the statute giving the 
infants a day after they come of age to file a bill of review 
is to be taken as part ofthe decree itself, and considered 
as if the privilege was contained on its face and that the 
legal effect thereof is that it remains a matter pendente lite 
until the rights reserved by the decree are extinguished. 
I do not consider it at all important to determine in this 
case whether the statute is to be so blended with the 
decree. If the decree had in terms reserved to the 
complainants the right to shewing cause against it after 
they arrived at age, it would not have had the effect 
of continuing the cause until that period. . . . . 
Nothing is reserved or left for further determination by 
the court, but the whole controversy between parties is 
disposed of and a final end put to that particular cause ; 
and I cannot perceive that the decree being against infants, 
at all changes its character or alters its effect as to third 
persons.” In Pterce v. Stinde,*' their Lordships of the 
Privy Council said: ‘ It is clear that when a sale of land 
is made between the date of final judgment affecting the 
land and the date when the proceeding in error is commenced 
to reverse that judgment, it is not subject toa lis pendens, 
and the purchaser will get a good title by the purchase, 
notwithstanding the circumstance that the judgment is 
afterwards reversed inthe proceeding under the writ of 
error.”’52 

Authorities are not wanting, however, even for. 
the contrary view,®s that a purchase after judgment and 
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before writ of error is pendente lite purchase. Thus a party 
purchasing land from a person who had obtained a convey- 
ance of the land from a commissioner appointed by the 
court for that purpose is liable to have his title divested, 
if the decree should be set aside by bill of review filed 
after the purchase,** and subject to its pendens. In Miller 
v. Hall® itis said that the theory of sales of real estate, 
made under the orders and judgment of courts, is that the 
court itself is vendor, and that the commissioner or master 
is the mere agent of the court in executing its will; that 
therefore the purchaser from a party who obtained his 
title by a decree which had been reversed, was a pendente 
ite purchaser, and stood no better than such vendor whose 
title was destroyed by the reversal.” The question was 
discussed at length in Cheever v. Minton,™ in which Helm, 
C. J., in delivering the judgment of the Colorado Supreme 
Court said: “ The Supreme Court of Kentucky holds 
that since the right to a writ of error exists by virtue of the 
statute, and the purchaser must be presumed to know the 
law, he takes subject to every possible effect which pro- 
ceedings on error may have upon the title of his grantor. 
It is said thatthe statute which allows a certain time for 
suing out writs of error becomes a part of the decree itself, 
and thus qualifies or limits the title of those purchasing at 
private sale thereunder. On the other hand, courts of 
no less dignity assert that the final decree, where no 
appeal is taken therefrom, isa final determination of the 
particular suit. Also, that subsequent proceedings by 
writ of error constitute a wholly new and independent 
action. Therefore they say, as we think correctly, that 
during the interval between final judgment and proceed- 
ings on error there is no suit pending, and a purchaser does 
not take title pendente lite. Hence, to such a purchaser, 
if his purchase be otherwise bond fide, the subsequent 
reversal or affirmance of the decree or judgment is a 
matter of no consequence.’ The three decisions Jast 
above mentioned™ were rendered in causes where the de- 
crees relied upon dismissed the respective bills and adjudg- 
ed the costs against complainants. Some writers under. 
take to distinguish between cases of this kind and cases 
Bee ee ciw Aran Datse Wadham e- Gay, 73 Ill. 416 
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where the action, whether ‘at law or in equity, is tried on 
its merits, and a final decree or judgment 'is entered in 
favor of plaintiff, from whom the title in controversy 
is obtained by private purchase. It cannot be denied that 
plausible reasons ure advanced in support of this distinc- 
tion; but, in our judgment, the sounder view is otherwise. 
The distinction is inconsistent with the conclusion adhered 
to in this and other states, that the writ of error constitutes 
a new and independent suit. Moreover, the judgment or 
decree in one instance is as final and complete as in the 
other, and the writ of error lies to review each alke. 
Under these circumstances, it is certainly illogical to say 
that if the action be dismissed, the suit is no longer 
pending, though a writ of error subsequently issue ; while, 
if judgment be entered on the merits, and afterwards the 
cause is reviewed upon error, an intermediate purchase is 
pendente lite. Nor is the foregoing distinction, so far as 
we can discover, expressly made in any of the decisions 
we have cited. ‘he cases in 82 Illinois, 6 Blackford, and 
3 Ohio, 337, were decided with reference to adjudications 
on the merits, and not dismissals ; and in the three remain- 
ing opinions, the matter is passed by unnoticed.” 


279. The rule often presses with undue hardship 
against a boxd fide purchaser without 

Lie pendens applies only notice; and it is therefore considered 
to alicnations made eggential to the application of the rule, 


during bond ,jide that to affect alienees pendente lite 
diligent continuous 

prosecution of — the there must be a close and continuous 
suit, prosecution of the suit, the exercise of 


a reasonable diligence unaccompanied 
with “any gross steps or irregularities by which injury 
could accrue to the rights of third parties,*? and also 
that the prosecution must not be conclusive.” Both 
the English and the American authorities’ in support 
of the view are collected in Hayes v. Nourse,” in which 
Follett, C. J., in delivering the judgment of the New York 
Supreme Court said: ‘The rule that a purchaser, pendente 
lite, of the subject of the litigation, if he buys in good faith, 
and without actual notice of the claims of the litigants, is 
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not affected by the suit pending, or by the notice of its 
pendency, unless the suit has been prosecuted with due 
diligence, was first formulated by Lord Bacon, who in his 
enunciation of the rule laid stress on its application only 
when the transfer should be made while the suit was in 
full prosecution, and without intermission.” ‘This, no doubt, 
as observed by Mr. Bennett,” “does not mean that the 
suit must be brought to a close within any limited time, or 
that steps shall be taken in the course of the prosecution of 
the cause within any limited period. Such a construction 
of the rule would be disastrous to the rights of litigants, 
and would tend to the defeat of justice.” It evidently means 
a constant prosecution, a prosecution of the suit without 
such negligent intermission, as may be shewn to be in- 
excusable or as shall not be satisfactorily explained. Lord 
Nottingham in an early case held that ‘full prosecution 
existed so long as the cause continued to pend, and the 
court continued to have complete jurisdiction over the 
res and person, and expressed it as his opinion that the 
only real ground for destroying lis pendens was an intermis- 
sion in a cause for an undue period without any reasonable 
excuse.” In Kinsman v. Kinsman,'' Lord Lyndhurst 
said: ‘* Without going so far as to say with Lord Bacon 
that there must be a constant and vigorous prosecution of 
the suit, still something must be done to keep it alive and 
in activity.” ‘The suit,” says” Mr. Herman, ‘‘ must be 
prosecuted to a final determination without unnecessary 
delay. It must not be commenced and continued from 
term to term at the will of the parties, and after years of 
delay then disposed of, Negligence in its prosecution will 
terminate the protection afforded by the notice."’” In 
Hames v. Orr,"’ it was said that “one who claims the 
benefit of lis pendens against a bond fide purchaser, must 
show that the suit was prosecuted with some diligence, and 
that there was no unreasonable delay.” In Ferrier v. 
Buzick,™ it was said that ‘a suit must be duly, constantly 
2nd continuously prosecuted in order that it may be treated 
asa dis pendens.”’ 

However, while 2 /’s pendens may be lost: by nevlect 
in prosecution, a reasonaple c ocase for the debiv cu kee 

‘Th aake i hge ae” Te eee Nag ae, AAS 
ae a ee ome ae 
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it in life. A question of the reasonableness of delay in any 
case will, to a great extent, depend on the circumstances 
of that case. And in Hhrman vy. Kendrick, a failure for 
four years to prosecute the mechanic’s lien Claim, without 
an excuse for the delay, was held to be such gross negli- 
gence as to deprive the lien of its right of enforcement 

against a person who took a mortgage pending the suit. 
“In Petree v. Bill” a delay of two years without a step 
taken in the case, or a motion made indicating an intention 
to prosecute the suit was in the absence of any excuse 
or satisfactory reason for the delay, held to be such gross 
and culpable negligence as to destroy the force of lis 
pendens, \n Mann v. Roberts’: the lis pendens created by 
filing papers for condemnation in the Circuit Court and 
the order of condemnation was held to be lost by the 
failure to prosecute for nearly five years, it being observed 
that there must be a close and continuous prosecution, but 
that the advantage of the rule will be lost only by unusual 
and unreasonable delay, which may not be explained. 


In Venkatesh v. Maruti Sir Charles Sargent, C. J., in 
delivering the judgment of the Bombay High Court said: 
“There 1s in the present case the further circumstance 
that nothing was done in the suit after the decree and 
during the seven years which elapsed between it and the 
date of defendant’s purchase in 1876... . . . The suit 
in which the decree of 1869 was passed cannot, therefore, 
in our opinion, affect the defendant’s title as a drs pendens. 
The detendant was a purchaser for value without notice 
of the plaintiffs decree, which created the lien on the 
land from Apaya, who was in possession at the time, and 
he, therefore, takes unaflected by the plaintiffs equitable 
lien created by the decree’? In Wickhff-'s Heirs v. 
Breckenridge’s Heirs, even a delay of more than forty- 
seven years was considered sufficiently excused by the fact 
of the successive deaths of parties and the necessary 
substitution for them of their representatives. It was, 
however, observed in that case that it was not necessary 
that the prosecution should be ‘with even ordinary 
diligence.’ Even in England, in Auater v. Earl of Hope- 


ton,” the suit had remained dormant for eightren years, 
Sool Met 140 ‘ white tn 
$22 Rush. oc 
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and Lord Chancellor Westbury said: «This action never 
has been disposed of, no further}step having been taken 
sinc: the defence was lodged. It has been asleep since 
184-7. but it as still l/s pe mdeus.” 


It has even been broadly maintained that though the 
court taking cognizance of a sait may, for negligence in 
prosecution, order a discontinaai ce of the procecdings in 
i, sallit has power to allow them to remain pending 
for any length of time, and the j.dement cannot be 
collaterally attacked by a pendente ite alienee on the 
ground of delay o: negligence in prosecution, ‘Thus 
Mr. Bennett says: ‘* After the /?s pendens has attached, 
and the (itis contestatio is cstablished, however great the 
delay in prosecution may be, the discontinuance of the 
cause must be left to the discretion of the court, So 
long as the court. in the exercise of its sound discretion 
retains the case, the dis pencens ought to be held valid. 
If, however, by reason of the plaintiffs neglect to prose. 
cute, the court shall lose its power over the cause, it will 
be otherwise. To hold to the contrary would vest the 
court with discretionary power which would be perilous 
to the rights of litigants. When the elements of a valid is 
pendens exist, and the court in the enforcement of its 
acknowledged jurisdictional power shall proceed to judg- 
ment or decree and its execution, if it were permissible 
for the same or another court ina collateral proceeding 
to say that there had not been a valid dis pendens binding 
upon the res, it would amount tothe nullification of a 
judament or decree where the court had acknowledged 
jurisdiction, Such aresult would be most disastrous and 
ought never to occur.” “The advocates of this view justify 
the application ot dis pendens on the ground of estopped 
only, Mr. Bennett says: “It seems to me that in order to 
invalidate dis pendens the negligence must be so great, and 
the circumstances such, that a court can say chata party who 
is deprived of the force of l#s pendens ought to be estopped 
by reason of the circums'ances of the case. ‘Those facts 
and circumstances ought to be such that a court can say, 
having in mind that Lord Bacon's rule required a full prose. 
cution, that persons complaining have been misled and in- 
duced to act in such manner tuat those causing such acts 


Beu. Lis 
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should be bound by estoppel.°7. Thus the true ground for 
decision, in collateral proceedings, in determining as to 
whether a dis pendens which has been pursued to 
judgment or decree is or is not invalid, is whether 
or not under all the circumstances of the case, the 
prosecution has been attended with such negligence as 
to have fraudulently induced third persons to believe that 
the prosecution has been abandoned or will be abandoned, 
and to have authorized them, in good faith, to deal with 
the property, or has induced to such an assumption of a 
relation to the res, that it is more equitable that one who 
has acted with such fraudulent negligence should suffer 
than that the pendente lite purchaser should be deprived of 
his parchase. It ought always to require a strong case 
thus to annul a lis pendens.”5® It is evident, however, that 
this is not the true ground of avoiding the application of 
the rule of dis pendens, onthe ground of delay, but the 
active prosecution of the suit is, in the interests of bond 
fide purchasers for value, an essential part of the rule, and 
though of course mere little delay will not avoid its effect, 
every delay indicating an intermission or pro tem disconti- 
nuance of the suit will not fail to have that effect. 


289. It isthe very essential of the rule of dis pendens that 
it will not apply to an alienation made 
Lis pendens does not hefore the commencement of the suit. 
affect rights acquired Tr yyyears tu be generally agreed upon 
before the commence- haa Nees” : 
fnentattea-aaik that if a right 1s acquired betore the suit, 
it will not be affected by dts pendens, 
even though it may be perfected and paid for while the suit 
is pending. The rule is held to apply even if an equitable 
right has been avquired before the suit, and it ripens into a 
legal title after its commencement. Thus Mr. Bennett says: 
‘ Where a party has acquired an equitable title to property by 
contract eutered into bond fide and without notice before suit, 
he will be protected, although he may aequire and perfect the 
legal title subsequent to the commencement of lis pen- 
dens."59 . . . Ifthe contract had been recorded prior to 
the commencement of the suit, his right would have been per- 
fected or established before the suit took effect upon the pro- 
perty, so that he might subsequently require his vendor, 





$7 Ben. Lis Peud. 178, | *9 Ben, Lis Pend, 277. 
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notwithstanding the suit, to comply with the contract and vest 
In him the legal title, and so would hea bond fide purchaser for 
value and without notice. Thus numerous examples might 
be given illustrative of this proposition, If the claimant. as 
against the whole world had, at the time dis pendens became 
effective as to him, acquired an equitable right to the subject- 

matter of litigation, so that, aS against the defendant, he could 
enforce in the courts a leval title to the property, or if such 
legal title had vested in hin: bond fide, and without notice of 
the pending suit) before, as against strangers, the sult became 
effective upon the property, he would fall within the class of 
ante litem clainmuts 5 but, on the other hand, if such equitable 
right or legal title was not acquired or perfected as against the 
public, uutil after the stut had become effective upon the pro- 
perty, he would be apeadente lite purchaser, aud become subject 
to the judgment ordecree finally to be entered in the pending 
case.” ©’ In Parks vy. Jackson,® the defendants had made eon- 
tracts to purchase certain lands aud entered into possession of 
them, ana held aud improved them for several years. A suit 
was then commenced against their vendor, during the penden: y 
of which they, without any actual notice, completed their pay- 
ments end procured conveyances, and they were held net to be 
bound by the decree rendered agalust him; as it would be un- 
reasonabie to compel the tenant in possession of the laud to 
examine the files of the courts every time he wished to pay an 
instalment of the purchase-money, while no hardship could be 
oceasioned by requiring plaintiff to make parties to his suit all 
persons in the open possession of the lands to be affected 
thereby. Senator Seward in his separate judgment in the 
case said: “IT consider myself well supported in the view I 
have taken of this case, by the circumstance that [ have not 
found, nor has there been shewn to the court, a solitary case 
in which the rule dis pendens has been applied to a person who 
purchased by contract and enters into possession, and in part 
perfurms his contract before suit commenced, and then peudente 
lite without actual notice fulfils his contract and takes a deed 
for the land.” Where a person entered into an ante litem 
contract for the purchase of the property from one entitled 
to it at the time, but before the contract was fully 
executed, a suit was brought against the vendor in which the 
contract was not attacked, and it was finally held that the 
purchaser would receive the title tothe property free from lis 


-— 
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pendens, although in puisuauce of the terms of the contract, he 
paid the purchase-money, and took the conveyance, while the 
suit was pending.° 


In Watson v. Dowling,” a mortgage was made of 
certain property after the issue, but before the service 
of the summons in a suit for that property, and after 
the commencement of Us pendens, the property was sold by 
the mortgagee in exercise of his power, the purchaser was held 
to be bound by the judyinent rendeied in the ejectment cuse ; 
as the mortgagee and prrebaser had a perfected right before 
lis mendens commenced, and for that reason were not subject 
to the rule.”6' ‘The partial release In) good faith of a mort 
gage pending a suit, brought concerning the mortgaged pro- 
perty after the mortgage and without impleading the mortgagee, 
is not pendente lite, asin such a case the rights of the mortgagee 
attach and become completed before the commencement of the 
suit, and the mortgagee aud the releasee are ante litem claim- 
ants.°> In Fesster’s Appeal an agreement had been made for 
the purchase of land upon which half the money had been paid 
when a suit was filed involving the land, and a summons served 
upon the holder of the legal title. The remaining half of the 
purchase. money did not become due until after (és pendens cum. 
menced; and it was held that though it was not sucha bond #de 
purchase without notice as would protect the purchaser and 
avoid the dis pendens, the payment of the first instalment was 
bond fide aud should be refunded. This decision is opposed 
to the general current of decisions on the point and does not 
appear tu have been followed. 


3 


981. The rule of ds pendens applies to everv sort of 
Lis pendens applies to alienation, to an alienee of the plaintiff 
everv sortmfalionation «as of the defendant, and to a morte 
including a sale in gage’ as well as to a sale. In Steele 
execution of a deciee. — y. Taylors the Minnesota Supreme 
Court said: The rule is that the incumbrancers who 
become such pendente ite need not be made parties. 
They stand in no better position or more favorable 
light, relative to the parties, than a voluntary bond fide 
purchaser pedente lite, nor is it proper or reasonable that they 


should, They are in the same manner and to the same extent 





6? Shaw v. Padiey. ‘if Mo. 519. 7-Pa St. 502, 

Hunt r. Haven's Adm. 62 N. H. 162, Youngmeun:. Elmira R. B, Co.. 65 Pa, St. 278. 
6% 2y Cal. 127. Masson v. Saloy, 12 La. Ann, 976, 
6) Ken. Lis Pend. 2. 1 Ninn. 378, 
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bound by the decree.’? The same reasons which led to the 
adoption of the rule lis pendens as applicable to pendente lite 
purchasers apply with equal force to the application of the rule 
to pendente lite incumbrancers, and all such incumbrances are 
bound by the decree or Judgment in the pending case. In 
Winchester, Bishop of v. Paine,” the rule was held to apply 
toa mortgage, Grant, M. R., observing that a mortgage taken 
pendente lite cannot be exempted from its operation. 


Similarly, where a tenant takes a lease of property from 
a party to a pending suit, he will be bound by the 
decision in the suit, and not be able to enforce the rights 
apparently secured to him by the lease. In Haven v. 
Adams,’’ a mortgagor had leased the mortgaged property 
ending a sult to foreclose the mortgage, and deliver- 
ed possession of a portion of it to the tenant, who retained 
the actual possession thereof under a claim of right by virtue 
of some provisions of the mortgagee, after formal posses- 
sion had been delivered to the mortgagee upon the execu- 
tion issued upon the judgment recovered in his suit, and the 
tenant was held not to be entitled even to compensation for 
valuable buildings or improvements he had erected on the 
premises under a bond fide belief of his title. The same appears 
to have been held more recently in Illinois also in Yates v. 
Smith.” 


The rule has been held to apply even to the sale of a 
property in execution of a decrce under the orders of a court 
pending a suit relating to that property.’* Thus, in Sfeele v. 
Laylor,7* the court with reference to a purchase of the property 
of one of the parties ro a suit at an execution sale pending the 
suit said; ‘* His purchase is wholly an vet of volition on his part, 
and he reccives aud holds in his own right and uot in trust for 
the use of others all the estate that be obtains by his purchase. 
He acts for himself wholly in making his bids and purchase, 
and is influenced and governed by his judgment of what under 
the circumstances his own interests, and not those of others, 
require or render advisable. He cannot be deemed other than 
a voluntary purchasar, ‘hough he recetves his title by opera- 
tion of law. The dds pendens is notice to him, and he takes 
the title cum onere precisely as he would by. 60nd fide volun- 
tary convevance from the judgment-debtor, and his) position 

69 Ben. Lis. | ond, 246, T2017 Paid, 340, 
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with reference to both the original parties to the suit is the 
same as it would be ander such voluntary conveyance. It 
seems to me that it would be inconsistent and incompatible 
with other well established principles to allow him, for the 
protection of his own private interests, the benefits of the rules 
applicable to the case of a trustee upon whom the title had, by 
operation of law, been cast for the use of others, as in the cases 
of assignees in bankruptcy, or insolvency, and of receivers in 
Chancery. He does not hold the position or rest under the 
responsibilities, nor is he subject to any of the duties of such 
trustee, who as such is always subject to the jurisdiction and 
amenable to the call of the Court of Chancery, and entitled to 
the benefit of its directory orders. Nor does he stand in a light 
like that of an heir-at-law upon whom there is a descent by the 
death of an ancestor pendent lite.” . . . later in Hart v. 
Marshall,” the same court again said, ‘that the purchaser at 
the execution sale can acquire no title superior to that possessed 
by the judement-defendant at the time of the creation of the 
jndyzment-lien, and if when such lien attached, the title of the 
defendant had already been tied up by the pendency of some 
other suit, the said purchaser can acquire nothing which is not 
also subject to the hazard of such other suit.” “" **The courts,” 
sive Mr. Bennett, “are uniform iu holding that all such pur- 
chasers are voluntary pendente lite purchasers, and are bound by 
the determination of the pending suit precisely as if they had 
taken by voluntary conveyance from = the party to the suit in 
whom the title was vested.”?7" [tis said that ** where a bill in 
Chancery is filed against a judgment-debtor, attacking his title 
to realestate, and while dis pendens is in full force, an exccation 
is issaed upon a judgment at law, aad the real estate involved 
m the Chancery suit is sold therein, the purchaser upon execution 
becomes a pendent lite purchaser and will be bound by the 
result of the litigation”? =... 0.) Where a bill wae filed to 
vet aside vw Convevance under which a judgment-debtor holds, 
and atter the bill had become alts pendens, us against the 
judgment-debtor, the property was Sold in execution pendente 
(ite, it was held that the purchaser acquired no title to the land 
at the jucietal sale; that he did not become a bond fide 
purchaser for value, as the plaintiff, but was a pendente lite 
purchaser," [t will of course be different, however, where the 
decree in execntion of whieh the sale takes place had beeume 
to 2 sine 2s, Saiter, ¢. Su.ter, 6 Bush, v25, 
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a lien on the property before lis pendens commenced.” 
In such a case, the purchaser must of necessity be 
subject to the jurisdiction of the court in his rights 
derived from the purchase. One who purchases at a sale 
of mortgaged property made in pursuance of the directions 
of the decree of foreclosure, by that act submits himself 
to the jurisdiction of the court, in the suit in which the 
sale is made, as to all matters connected with the sale or 
relating to him in the character of purchaser, and so, when the 
mortgaged property is converted into money pursuant to the 
directions of the decree of foreclosure and sale, the purchaser 
stands in the relation of a trustee, having in his pussession a 
trust fund which it is the duty of the court to dispense accord- 
ing to the rights of the parties litigant.” 


In British India there has been some conflict as to whether 
the rule of lis pendens applies to a sale in execution. ‘he 
negative view was taken by the Supreme Court in Cour Monee 
Datbee v. Read,” aud following thatin Nuffur Merdhav. Ram 
Lall.” In Ali Shah v. Husain Bakhsh,”* Pearson, J., expressed 
adoubt astothe application of the rule in such a case, and said 
that the doctrine of lis pendens ‘appears to be applicable to 
cases in which the alienation is of a voluntary nature and not 
tu an alienee who has bought a property sold in execution of a 
decree.” He did not explain the ground of this opinion and did 
not refer to any authorities or previous decisions. In Lalu 
Mulji v. Kashibai,” Birdwood, J., in delivering the Judgment of 
the Bombay High Court observed that that ‘‘ doubt seéms to be 
well grounded, if regard be had to the object of the law relating 
to lis pendens, which affects a purchaser because the law does 
not allow litigant parties to give to others, pending the litiga- 
tion, rights to the property in dispute, so as to prejudice the 
Opposite party. Where the property is sold in execution of a 
decree, it cannot be correctly said that the Owner gives 
any rights to the purchaser, who acquires his rights by opera- 
tion of law.” A similar view was taken in Chunder Nath v. 
Nilakant,** by Cunningham and Tottenham, JJ., the former 
having observed in the judgment of the court that ‘the doc- 
trine of lis pendens appears to be grounded on the inconvenience 
which would arise, if nortgagors were able, after action brought, 
to alienate the mortgaged-property ; but it does not follow that 
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$1 . Lis, Pend, 251. 85 I. L,R., X Bom. 400, 
82 thay. & B68. : 861.L R., VIII Cal, 690. 
83 XV W. B. 908. 


90 


714 LIS PENDENS APPLIES TO A SALE IN EXECUTION OF A DECREE. [S, 281. 


the rule would hold good where the alienation is not b 
the mortgagor, but by the Court, acting on behalf of creditors 
against the mortgagor, and where the provess of sale, or at any 
rate proceedings with a view to the sale, of the property had 
commenced before the suit was instituted.’’ On appeal this 
decision was reversed on other grounds, but their Lordships of 
the Privy Council, expressed a doubt of the correctness of the 
limitation on the doctrine of lis pendens referred to by the Judges 
of the High Court. The weight of authority appears 
certainly to be in favor of the opposite view, in favor of the 
view that a purchaser ata sale in execution pending a suit 
is bound by the result in that suit. This was held directly 
Raj Kishen v. Radha Madhub,** in which the decision of 
the Supreme Ovourt was expressly dissented from in an 
elaborate judgment’, and Sir Richard Couch, C.J., said :— 
‘‘The only effect of holding that the doctrine of lis 
pendens does not apply would be that the proceedings in 
the suit against the mortgagor would become ineffectual, 
If there is a sale in execution of a decree against him 
pending those proceedings, the person buying at the sale 
does not get more than the mortgagor had, that is, he gets 
only theright to redeem the property. Andthe result would 
be that the mortgagee {we use the term mortgagee to 
describe the person who is suing on the mortgage-bond to 
establish his charge, for the reasoning applies in the one case 
as much as in the other) would have to bring a fresh suit 
against the purchaser in order to foreclose him from 
redeeming ; and if pending the suit, there was a decree 
against him in another suit, and in execution of it his right 
and interest were attached and sold and some person pur- 
chased it, a third suit would be necessary .... It would 





b Sir Richard Couch, C.J.. in delivering the judgment of the High Court. referring to 
the decision, said The judgment of Sir James Colville is founded very much—we don’t 
say altogether—but very much upon the fact that in the English Courts there had been no 
decision applying the doctrine of lis pendens to a case of that description. It does not 
appear to have occurred to him that at that time, from the state of the law in England, 
there could not have becn such adecision, What remains in the mortgagor is only what 
is known as the equity of redemption, That was not an interest which could be taken by 
the sheriff in execution of a judgment of acourt in England and be sold by him. It was 
not until the Aet T and 2 Vic. C. 110, 8, 13, by which judgments were made charges 
upon real property, that an equity of redemption could be sold in satisfaction of a judg- 
ment; and then it did not become the subject of a sale by the Sheriff, but was treated as an 
interest in the land—an estate jn it which came within the operation of that Act. So 
the absence of decisions in the Courts in England upon the question which came before 
the Supreme Court is fully accounted for.” 
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be impossible for the suit by the mortgagee to have the 
money realized by the sale of the mortgaged property to 
be brought to a successful termination, if persons buying 
under an execution against the mortgagor are not tuo be 
bound by the prceceedings.’? This decision has been 
followed in La/a v. Buli,”” Jharoov. Raj Chunder® and in 
Gobind Chunder v. Guru Churn.” The same view was 
taken by the Bombay High Court in Parvati v. Kisan- 
sing.” 


282. The rule can apply only to the alienation of the 
right of a party to a pending suit. 
ix pendens applics only As the operation of the law of ks 
oe eet ae . pendens” says®> Mr. I’reeman, “ cannot 
the parties, extend to persons acquiring title 
under either of the parties anterior to 
the commencement of the suit, it is, if porsible, still less 
applicable to persons whose title does not appear to be 
in any way connected with the parties to the suit. There- 
fore whoever purchases property from one whose title is 
paramount tothat of the parties to the suit, or which, 
if not paramount, is not connected with it or them, 
by anything contained in the proceedings in the 
suit, or elsewhere affecting him with notice, can- 
not be prejudiced by their suit.°'”? Similarly, Mr. Bennett 
says: ‘*Mortgagees and grantees under deeds and bills 
of sale made by persons holding titles and not par- 
ties to the pending litigation, are unaffected by the 
subsequent lis pendens. Parties are required to examine 
only the records of suits involving the persons with 
whom they deal and from whom they acquire title and their 
grantors, They cannot be held bound to search for suits 
involving other persons than those occurring in the claim 
of title under which they become purchasers.’ In Green 
v. Rick,” the land had been conveyed by persons other 
than the parties to the suit, and dis pendens was held by 
the Supreme Court of Pennsylvania, not to apply on that 
account also, and Clark, J., in delivering the judgment 
said, ‘‘ Those persons only are charged with notice or affect- 
ed by lis pendens who purchase from parties to the suit.” ” 
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Thus where the interest of one of several persons own. 
ing a tract of land as tenants in common passes to a _pur- 
chaser under execution sale, and he brings ejectment 
against the execution-debtor alone and recovers judgment, 
the judgment will not affect the rights of the other tenants 
in common, nor of their grantees who purchase and enter 
upon the land pending that suit.” 


So also, the rule will not affect a purchaser, who 
comes in pendente lite, under the holder of the legal title, 
with constructive notice of the equity claimed against it, 
unless the holder of the legal title had been impleaded at 
the time of the purchase, and if he should be made a party 
after the purchase, the “7s pendens will not take effect by 
relation, soas to charge the purchaser with notice, although 
the property may have been specifically claimed and desig- 
nated in the proceedings.”® If, however, one should hold 
the Jegal title by an unrecorded deed, and the person hold- 
ing the recorded title were made a party, the fact that the 
holder of the title not of record was not a party would not 
protect a purchaser from him." Butasuit brought against 
the administrator of an estate In the course of administra- 
tion by a creditor of the estate will be lis pendens and 
notice to all the world of the prior right of the claimant, 
and a purchase from the heirs, pending the suit, of property 
which must be affected by the result of the suit will be 
charged with the prior lien of the plaintiff and bound by 
the decree or judgment against the administrator. ' 


On this principle there can be no lis pendens between 
co-plaintiffts or co-defendants in any suit, ‘not designed to 
settle the rights of such plaintiffs or defendants between 
each other, no matter how many facts, not material to the 
present controversy, happened to find their way into the 
record, If, however, upon proper pleadings, one of the 
defendants is shown to have certain rights, as against the 
others, affecting specific property, and entitling him to 
relief with respect to such property in the present 
action, «a purchaser, after such pleadings have been 
filed, and notice of the defendant's claim for relief 
registered, is bound as a purchaser pendente lite.’ Where 
there were two mortgages upon the same premises, and 
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in a suit by the first mortgagee for foreclosure the second 
mortgagee was made a defendant and had come in and 
answered, but before the cross-suit which was finally 
brought by him in the case became lis pendens, the 
mortgagor made another mortgage, it was held not to be 
subject to the dis pendens in favour of the second mortea- 
gee, But where in such a case, the latter was foreclosed 
pending the suit to foreclose the first mortgage, and the pre- 
mises were sold under the decree foreclosing the second 
mortgage, and purchased at the sale by the second mortga- 
gee, the purchase would be subject to the dis pendens 
of the first suit. 


983. Itis universally agreed upon that the rule of dis 
ee seal pendens applies to immovable property, 
{0 personal property and notwithstanding some conflict of 
except negotiable pa- opinion,’ it may now be considered as 
per not due, generally applicable to personal pro- 
perty also." Mr. Bennett says, ‘*1 am thoroughly satisfied 
from a review of the authorities, that at the present time 
the doctrine is well established that, with the exception of 
negotiable paper, (7s pendens applies to personal property 
as well as real estate,”’ In Swantz v. Pillow,® the subject- 
matter of the suit and finally of the decree was a mule, and 
Cockrill, C. J., in delivering the judgment of the Arkansas 
Supreme Court said: ‘“G@ne who purchases property in 
suit, with actual notice of the litigation, as the plaintiff in 
this action did, does so at his peril, and must abide the 
result the same as the party from whom he got his title. 
It was the duty of the sheriff, therefore, to take the mule 
in question from the plaintiff, notwithstanding he had 
paid the defendant in replevin full value for the animal.’ ” 
In McCutchen v. Miller,” Justice Fisher in delivering 
the majority opinion of the Supreme Court of Mississipi, 
said: ‘* The rule had its origin in controversies touching 
real estate; but it may be conceded, that at this day it 
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applies with equal force to controversies in regard to 
personal property.” 


The only exception usually recognised to the rule 
of lis pendens in its application to movable property is 
that of negotiable paper not due“, a transfer of which 
may easily be prevented by its being ordered to be 
deposited in court, and an exception in regard to which is 
necessary on account of the paramount importance of 
preserving the negotiable character of such paper.'® In 
County of Warren v. Marcy,’ Mr. Justice Bradley in 
delivering the judgment of the court expressed his con- 
currence with the opinion expressed by Chancellor Kent 
in Murray v. Ballou, and after discussing various cases, 
reached the conclusion in accordance with the leading 
authorities that the rule of dis pendens does not apply to 
negotiable paper. It has been contended sometimes that 
the exception should certainly be extended to all the 
ordinary articles of commerce.'* The contention has not 
been successful, however, as there is even a greater neces- 
sity of the application of the doctrine to personal property, 
because of the ease with which personalty can be transfer- 
red to parties having no notice of the litigation, on which 
account the probability of the defendant’s entirely defeat- 
ing the object of the suit by a transfer of the property 
pendente lite is much greater in the case of such property 
than in that of real property. In some cases, the rule 
has been held not to apply where money, bank-bills, or 
other species of commercial paper are involved, and bond 
fide holders have acquired title thereto.® Even Muni- 
cipal bonds and the coupons attached to such bonds ex- 
pressed in negotiable words have been held to be com- 
mercial paper, and on that ground to fall within the excep- 
tion to the operation of the rule, unless brought into the 
custody of the court, or transferred after due, or with 
actual notice of some defence thereto, or other infirmity 
invalidating them.’* But the New York Supreme Court 
held in Jeffres v. Cochrane,” that lis pendens should not be 





(d) Even this exception is negatived in some of the States in America. and chietly in 
Pennsylvania. 
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extended to money, bank-bills or commercial paper, nor to 
certificates of joint stock companies.” In other States 
also the doctrine has been held not to apply to commerical 
paper.’ In Hadden v. Sprader,' the suit was by a creditor 
who alleged that the debtor had fraudulently conveyed to 
H., the property consisting of choses inaction, money and 
stocks ; and pending the suit, assignments were made of the 
property involved or some of it, and Judze Woodworth in 
an elaborate judgment concurred in by Chief Justice 
Spencer, reviewed the English authorities, and follow- 
ing the cases of Taylor v. Jones; '" Horn v. Horn;* and 
Partridge v. Gopp;" held that the trustee would be 
affected with notice and could not pass title to a purchaser 
from him pendente lite. The same view was taken by 
Chancellor Walworth, in the case of Hdmonton v. Lyne,” 
and again in Corning v. White,” and Farnham v. Camp- 
bell.” The same view was taken in the cases of 
Birnkerhoff v. Brown: and Leitch v. Wells.” 


The rule as enacted in British India has reference 
only to immovable property. It may bethat the Legis- 
lature considered that in regard to movable property, 
Sec, 492 of the Civil Procedure Code will be a sufficient 
protection, as it provides that ‘if 1t 1g proved that 
any property in dispute in a suit isin dangcr of being 
alienated by any party to the suit, or wrongfully sold in 
execution of a decree, . . . the court may by order 
grant a temporary injunction to restrain such act, or give 
such other order for the purpose of staying and preventing 
the alienation, sale . . . ofthe property, as the court 
thinks fit.”’ Besides, Sec. 208 of the Civil Procedure Code 
lays down, that ‘when the suit is for movable property, 
if the decree be for delivery of such property, it shall 
also state the amount of money to be paid as an alter- 
native if delivery cannot be had;” and its pendens has 
no application to suits for money; even though the 
claim be for the value of the property specified in 
the plaint or for compensation for injuries thereto,’ 
It appears more probable that the rule enacted here 


16 Holbrooke », N, J, Zine Co., 57 N.Y, 617, 22 1 Puiyes G4), 
17 Duran v, Towa City, 1 Woolv, 73. 23:16 Paige. 601. 
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did not refer to movable property, simply because the 
enactment in which it is contained relates to immovable 
property only. There is nothing to show that the rule, 
as so enacted, purports to be exhaustive; and the applica- 
tion of the doctrine to movable property, though 
apparently not recognized inthe published cases in this 
country, will be governed by general principles. 


The doctrine of lis pendens does not apply to money 
held by an officer of court, and ordered by that court to be 
paid to any one.*® This is, however, on quite a different 
ground, on the ground of public policy, which requires that 
money held by another court should not be involved in 
litigation, and that the doctrine of dis pendens should not be 
enforced in respect toit. And it is on the same ground, 
that property held by one asa custodian of the law, or in 
some oficial capacity, is unanimously held to be not bound 
by lis pendens. 


284. It appears to be generally agreed upon that the 
| rule does not apply, if the suit is not 
fas Ulalasa Uline) for specific property, and does not affect 
eli) amy property not necessarily bound by 
the suit. Thus in Worsley v. The Earl 
of Scarborough,” the Court said: ‘No case has gone so far, 
and it would be very inconvenient if where money is secured 
upon an estate, and there is a question depending in this court 
upon the right of or about that money, but no question relating 
to the estate npon which it is secured, that a purchaser of the 
estate pending the suit, should be affected with notice by such 
iinplication as the law creates by the pendency ofa suit.” In 
the United States also, it has been held that the rule relates 
only to snits involving title to property, and is not to be 
extended beyond the property involved in the snit.’ In 
Green v. Rick,*' only the title to a mortgage of certain 
land was involved in asuit, and it was held by the Penn- 
sylvania Supreme Court, that the doctrine of lis pendens 
would not apply toasale of the land itself, Clark, J., 
observing that ‘‘ we are not aware that the doctrine has 
ever been carried to cases where the party to be affected 
by it was not strictly a purchaser, pendente lite, of the 
property in litigation.” 
faummon ¢, Fensier, 111 U. 8. 17, McMeekin o, State, 9 Ark, 553. 
Covell ¢. Heyman, 111 U. 8, 176. ' 3 Atk. 302, 
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In Aailey v. Ano,** Andrews, (°. J., in deliver- 
ing the judgment of the New York Supreme Court said : 
**We have been unable to find any authority in support 
of the proposition that the purchaser of land pending a 
Suit in trespass between the grantor and another, in 
which the issue of title has been made, takes subject to 
the judgment which may be subsequently rendered in 
that action, or that he will be concluded thereby. . . . . 
The purchase ofthe land from a defendant against whom an 
action for trespass is pending, does not affect the plaintiff’s 
claim ur right of action. He can recover his damages as if 
no sale of the land had been made, and his remedy can be 
pursued unimpaired by the transfer of the land. The transfer 
is productive of none of the consequences which the doctrine 
of lis pendens was intended to prevent. That doctrine pre- 
vented the acquisition pendente lite of an interest in the 
subject-maticr of the suit, to the prejudice of the plaintiff, 
because otherwise there would be no end of any suit; the 
justice of the court would be evaded, and great hardship and 
inconvenience to the suitor would be necessarily introduced.?5 
The grantees of F. A. acquired by the deed no interest in the 
subject-matter of the pending litigation. The most which the 
plaintiff can claim is, that by the transfer of the land pendente 
lite, the question of title may be open to contestatiou unless the 
doctrine of lis pendens applies. We are not bound to any an- 
thority on the question now considered, and we think it would 
be unwise to apply the doctrine of /ts pendens in such a case as 
this. . . . . Thetheory that parties are presumed to be 
cognizant of what is passing in the sovereign courts of justice, 
assumes that by consulting the records of the courts the fact 
may be ascertained ; but we think the pendency of a trespass 
suit does not prevent a purchase of the land upon which the 
trespass was committed pendente lite, or give to a judgment 
for damages subsequently recovered therein the effect of an 
adjudication binding the title of such intermediate purchaser, 
even though he may have known that the action was for a 
trespass upon the lands purchased.” In Briscoe v. Bronaugh,** 
the claim was to enforce a lien for purchase-money on certain 
land, but the decree was so framed as merely to determine the 
amount of the purchase-money, without any provision in 
regard to the lien, and a person, who purchased the Jand 
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pending the suit though with full knowledge of the equitable 
lien, was held to be not affected by fts pendens. ‘* This 
conclusion,” says®> Mr. Bennett, ‘ necessarily follows from the 
well settled principles which have already beenconsidered. In 
such ap action whether it be an assumpstt, debt, trespass, 
trover, or case, or although in equity, it must be limited to a 
contention over asimple moneyed demand. There is never 
any issuable allegation in the pleadings which should be 
considered as constructive notice that any particular pro- 
perty of the defendant is sought to be charged with the 
judgment or decree which may be obtained against 
the defendant, All that may be inferred from the suit 
is that a claim mvy result against the defendant’s estate 
generally, which, if maintained, may have to be satisfied out 
of his real or personal property, or pussibly neither. Ifthe 
rule lis pendens were pushed to the extreme of an application 
in actions in personam—whether arising ea-contractu or ex- 
delicto, defendants would have to submit to any exactions 
which claimants, upon unfounded and unjust claims, might 
make against them, or quit doing business altogether. If the 
pendency of a personal action were constructive notice of lis 
pendens, it would he liable to be made efficient upon any of the 
property of the defendant of whatever character, and there 
would be a practical prohibition against dealing with the de- 
fendant pending the litigation. It would, therefore, be against 
public policy to apply the rule to personal actions.” 


It is not necessary, however, to constitute lis pendens, 
that the suit is for the recovery of the property. Thus, 
if the relief sought includes the recovery of posses- 
sion or the enforcement of a lien, or the cancellation 
or creation of a muniment of title, possession, or right of 
possession of specific property, there is or may be a lis 
pendens sufficient to bind subsequent purchasers or encum- 
brancers.*° Mr. Bennett observes that ‘It is well settled in 
this country, that if a creditor files a bill to set aside fraudu- 
lent conveyances, and to have the property applied, by the aid 
of a court of equity, to the payment of his judgment, although 
no lien has been or can be acquired at law, he acquires a speci- 
fic lien or power over the property by filing the bill, and is 
entitled to priority over other creditors, and that any party 
purchasing the property sought to be subjected to the claim is 
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a purchaser pendente lite.s’’’5* The pendency of a suit for 
the partition of lands does not withdraw the lands which 
are sought to be partitioned from the reach of an execution 
at law against the interest uf a part owner. An execution 
against such part owner inay be levied upon his interest in 
the lands, and the lands sold pending the partition case,” 
though in such case a pendente lite purchaser must accept 
such interest as the court in the pending case may allow 
to him whose interest was purchased at the execution sale. 


The primary object for which the suit is brought 1s not 
material, provided the court has jurisdiction of the property 
for secondary purposes.*? Thus if in a suit for alimony, relief 
is sought in respect of specific property, either by making it 
chargeable with the payment of alimony, or setting it apart for 
the use of or as the property of one of the parties, or of partition- 
ing or dividing it between them, the doctrine of lis pendens 
will apply.” In Ulrich v. Ulrich,” the suit was for alimony 
and maintenance, yet the Supreme Court of the District 
Columbia held the rule of ls pendens to apply, as a certain lot 
was described in the bill, and it was alleged that the lot consti- 
tuted the principal property of the defendant out of which the 
alimony should be decreed. In Wilkinson v. £llwtt,** the 
suit was for divorce and alimony from certain property specifi- 
cally described, and it was contended that the doctrine had no 
application in such suits, ‘ because the matter upon which the 
jurisdiction acts is the status of the parties, and not the disposi- 
tion of the property,” but Johnston, J., in delivering the 
judgment of the Kansas Supreme Court said: ‘‘ If a divorce is 
asked on acconnt of the fault of the husband, the wife may 
ask not only that all her own land may be restored to ber that 
has not been disposed of, but may describe particular property 
belonging to the husband, and ask that the same may 
be set apart for her as permanent alimony. When this 
is done, the property is made the subject-matter of litigation, 
and is brought within the jurisdiction of the court, and 
any one who purchases the same should be bound by the 
judgment or decree thereafter rendered. If in such an action 
there was no specific property pointed out, but only a general 
prayer for alimony, the doctrine would not apply, for the 
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reason that the alimony might be awarded out of either real 
or personal property; and as no particular property was de- 
scribed and made the subject-matter of the litigation, no one 
could have notice that any particular property was involved.’” 
"he same was held in Powell v. Campbell,” in which the 
plaintiff ‘* prayed for a decree of divorce, and that all the real 
and personal property of the defendant be set apart to her 
for her support and maintenance,” and Leonard, C. J., in 
delivering the judgment of the Nevada Supreme Court said: 
‘In many cases where, in divorce proceedings, the application 
is for alimony proper,—that is, an allowance to be paid at 
regular periods for the wife’s support,—and especially where 
there was no statute allowing her any specific part of the 
husband’s estate, it has been held that the rule of lis pendens 
does not apply, because such a suit is ta personam, and does 
not apply to any specific part of the personal or real 
estate of the husband: ° But where the statute permits the 
husband’s estate to be set apart to the wife for life, or, if 
necessary, in fee, for her support, and in her complaint she 
specifically describes property which she asks the court to 
decree to her for her support, there seems to be no well- 
founded reason why the rule of dis pendens should not apply. 
True, it may be said that the decree of divorce is the first 
object ofthe suit, and that supportis but an incident, But it is 
also true that when divorce is sought and granted, and support 
is required from the husband, the law permits the court, and 
it is the court’s duty, to provide such support as is reasonable 
and just, under all the circumstances. In such a_ case, 
a purchaser pendente lite, with notice of the suit and its 
objects, knows that the property described may be decreed 
to the wife, and that one of the objects of the suit is 
to obtain a decree awarding such property to her.” 


But if in such a suit or in suits for the division of common 
or other property, the plaint does not designate particular 
property, and seek to subject it to the satisfaction of the wife’s 
claims, or to liave it set aside as hers or for her use, the rule 
of lis pendens will not apply as her suit does not apply to any 
specified part of the husband’s estate.” The judgment which 
may be obtained may cunstitute alien on certain property, 
but it cannot constitute lis pendens, because for that it 


4519 Am. St. Rep. 330 


: 47 Scott . Rogers, 77 Iowa, 483, 
46 Almoni o. Almond, lo Am. Da. 781; | 


Fougley vo. Feigley, 61 Am. Dec. 375. 


§, 284.] Lis PENDENS APPLIES ONLY TO PROPERTY SPECIFICALLY suED ror. 725 


is not sufficient that the judgment unless otherwise paid 
will be satisfied out of the sale of certain estate, but it 
is necessary that its sale must be directed by the judgment 
as part of the relief sought by the complaint. In Brightman 
v. Brightman,*® the Rhode Island Supreme Court said: ‘“ The 
prayer of complainant’s petition was for divorce and for alimony 
out of her husband’s estate. It did not affect the title to his 
real estate, or necessarily seek to put any incumbrance on it. 
Alimony is to be granted out of the personal or real estate, and 
is not necessarily a charge on either. Had the prayer in this 
case been for alimony to be assigned her out of this particular 
form, the case would somewhat resemble some of the cases in 
the books, where the rule has been applied. But it is not so; 
it is general for alimony out of his estate. [f such a prayer 
locks up the real, it equally does the personal estate of a re- 
spondent to such a petition, and each and every part of it. 
The instant such a petition 1s filed, the respondent’s business, 
however extensive it may be, must stop; purchasers and dealers 
with him, by the policy of the law, are bound by the decree of 
alimony that may be passed ; although they do not even know 
that they are dealing with a married man. Alimony will be 
claimed and must be allowed to attach to any and every part 
of the personal property that the husband had at the filing of 
the petition. We do not think the case falls within the rule 
of las pendens, nor within the reason of that rule.” In 
Houston v. Timmerman,” the rule was held not to apply 
even though the suit was for a divorce and for an equal 
undivided one-third of the real property then owned by 
the husband (defendant). Lord, J., in delivering the judg- 
ment of the Oregon Supreme Court said: “The divorce 
suit of the plaintiff was not brought specifically to recover 
the one-third of the real estate of her husband, «as was 
decreed in the divorce proceeding. The land was not the 
subject-matter of the litigation, and the sulject of the suit was 
not to recover title that belonged to the plaintiff. It was 
incidental and collateral to the divorce proceeding. The court 
has no jurisdiction to affect the title of the husband to his lands, 
or decree that one-third of them shall be set apart for her in 
her own right and title, independent of a decree for divorce. 
Nor has the plaintiff any title on which to base a suit to 
recover any portion of the same, except as it comes by 
force of the statnte upon a decree for divorce. . . « « 
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The matter upon which the jurisdiction acts is the 
status; the marriage is the thing which the suit is 
brought to dissolve,—it is the subject of the litigation, — 
but as incidental to it, the court may grant temporary alimony 
pendente lite, or permanent alimony when a decree for divorce 
is rendered. And the general rule is, that bills for alimony do 
not bind the property of the defendant with lis pendens.® 
But the court cannot affect the.title of the real property of the 
defendant in a divorce proceeding until the point is reached 
that a decree of divorce is to be rendered. Temporary 
alimony may be granted pendente lite, but the title of the real 
estate of the defendant remains intact, and cannot be affect- 
ed during the pendency of the proceeding, but only when the 
proceeding fur a divorce has terminated, and a decree rendered 
that the marriage is dissolved, and then only by force of the 
statute. . . . (It must be manifest, then, that the primary 
object of the suit is toaffect the marriage relation,—its status, — 
that it is the specific matter in controversy to be affected, and 
that it is only when the status is changed by a decree of divorce 
that the statute operates tu divest title owned by the defendants, 
and that it then becomes the duty of the court to enter a decree 
in accordance with its provisions ... . In Daniel v. Hodges°! 
the proceeding was for alimony, and the only property which 
the husband owned was a lot that the wife sought to have 
subjected to her claim, and was in actual possession of it by 
order of the court, when her husband, pending the litigation, 
conveyed it to another, and the court held, under the exceptional 
circumstances of the case, that the doctrine of lis pendens 
applied. There the proceeding was to subject the specific 
thing to her claim, which the husband attempted to 
defeat by conveying away the property, and the court, while 
admitting the general ductrine that a lis pendens was not 
applicable in such cases, said: ‘ Weare ofthe opinion the 
petition for alimony, under the particular circumstances of the 
case, constituted such a /ts pendens as affected the purchaser 
with notice, independent of the actual notice had,’ and ren- 
dered the deeds void. But this has no relevancy to the 
case at bar. There she sought to subject the property to 
her claim for alimony, and the suit was directed speci- 
fically against it, and she was put in actual possession by 
order of the court; and then it was only ‘under the peculiar 
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circumstances of the case’ that the court thought the 
purchaser from the husband pending the litigation was 
affected with the rule of lis pendens, Here there was no 
alienation of the property, which was only incidentally 
involved, or any charge of any act on the part of the 
defendant Houston to defeat any right whatever which 
might accrve to the plaintiff if the marriage should be 
dissolved. Ifthe defendant Houston had conveyed away 
the property to another with the object of defeating her 
right, upon a decree for divorce, toany interest in his lands, 
such purchaser may be affected with the rule of lis pendens 
in such case; but that is not the question here. The debt 
which the defendant Houston owed the defendant Timmer- 
man was contracted long before the suit for divorce was 
commenced, or the cause or ground of the divorce 
existed, and doubtless the credit was given on the faith 
of the property, a part of which included the property in 
dispute, then owned by Houston. There is no pretence of 
any fraud or collusion, or that the debt is not an honest 
obligation which Houston ought to have paid long before 
the divorce proceeding was instituted. Although the 
commencement of the divorce suit might result in a decree 
which would affect the property of the defendant, the 
property was not the subject specifically of the litigation, 
and by reason thereof was not withdrawn from such 
burdens as might be legally imposed upon it for just 
claims upon judgments recovered and docketed against its 
owner prior to divesting him of his title by force of the 
statute under the decree. The defendant Timmerman 
had the legal right to commence her action to recover the 
money due on the note of Houston, and the fact that the 
wife of Houston had instituted proceedings for a divorce did 
not affect that right, but when*judgment was recovered 
thereon, and docketed by force of law, the lands then 
owned by him in that county, including the land in dis- 
pute, became subject to the lien of such judgment; and 
as the facts show that this was before any decree was ren- 
dered in the divorce whereby title to such lands could be 
divested, it follows that whoever took title from him sub- 
sequently, either by contract or by operation of law, took 
said title cum onere, or subject to the lien of such judg- 
ment. It results, as a purchaser of said lands at an execu- 
tion sale upon such judgment, the defendant Timmerman 
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was not affected by or subject to the rule of ls pendens, 
and her deed thereby rendered invalid.’’ 


Similarly a suit against a corporation to forfeit its 
charter,’ or against its directors to compel them to per- 
form their duties,** in which no property is described does 
not affect pendente lite purchasers, But a suit to establish 
a last will and testament will constitute a lis pendens 
affecting with notice a purchaser either under the devisee 
or under the heirs.** 


285. It has been said in some cases‘5 that to 
constitute lis pendens the plaint in the 

Character of the descrip- syit ** must be so definite in the de- 
as ata property ‘© scription that any one reading it can 

i yu’ P&- learn thereby what property is intend- 

ed to be made the subject of litigation.” 

This is quite true, where there is nothing in the proceed- 
ings except the simple description of the property, which 
may put the public upon inquiry or give a clue as to 
where further and more definite information can be had. 
«©On the other hand,” says Mr. Bennett,°° ‘if enough 
appears in the proceedings to put a purchaser on guard, 
although they do rot in themselves describe the property 
with that particularity which amounts of itself to complete 
identification, zs pendens would be created.’”’ Thusin the 
case of Green v. Slayter®’ where the bill described the 
property as ‘divers lands in Crosby’s manor,’ and as held 
in trust for the complainant by defendant Winter —and 
it was shown that Winter’s trusteeship in the lands 
was matter of public notoriety—Chancellor Kent said: 
‘It is true, there might have been divers lands in 
Crosby’s manor held in trust by Winter, and yet 
the lots sold to defendant have been held by him in 
his own absolute right. But though this was possible it was 
an improbable fact; and if ever a bill contained sufficient 
matter to put a party upon inquiry, the bill in 1809 
answered that purpose. . . . . The general rule is, 
that what is sufficient to put the party upon inquiry is good 
notice in equity. The least inquiry, even of Winter himself, 
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would have satisfied the purchaser that the lots he pur- 
chased were parcel of the trust lands mentioned in the bill.” 
“From this decision which seems to be sustained by 
reason,” says Mr, Freeman, ‘it would follow that the 
description in the bill need not, in itself, be so specific as 

to necessarily and beyond all possibility include a given 
tract. of land; but that it is ample for the purpose of invok- 
ing the rule of lis pendens, if the land in all probability 
comes within the description, and if prospective purchasers, 
upon reading the bill, are advised by it that the land with 
which they propose to meddle may be, and probably is, a 
parcel of the lands in litigation. ..... Where a suit was, 
among other things, to restrain a trustee from ‘selling anv 
more of the trust negroes,’ it was held not to affect the 
purchaser of a negress, because there was nothing calling 
attention to her in the bill as the identical property in litiga- 
tion.©*’’°’ «The property upon which the its pendens is to 
operate,’ says Mr. Herman, “‘ must be so identified in the 
action asto notify all who may subsequently become interest- 
ed in the estate that there is an action pending which may 
or will affect it, and thatif they become interested in it, they 
do so at their peril—that is, it must be sufficiently certain 
to give the means of distinct and intelligible information 
of the matter to which it relates.’’*> Mr. Bennett observes 
that ‘it may be said in general that a dis pendens will be 
created where the property involved in suit 1s described 
either by such definite and technically legal description that 
its identity can be made out by the description alone, or 
where there issuch a general description of its character, or 
status, and by such reference that, upon enquiry, the identity 
of the property involved in litigation can be ascertained.” 


In determining whether legal proceedings are sufficient 
to constitute notice lis pendens, all of the pleadings includ- 
ing exhibits made a part of them are to be considered. But 
parties are not required to look beyond the pleadings 
and exhibits. Evidence taken and filed in the case, after 
it is commenced, ought not to be construed as constituting 
notice lis pendens. If the rule were extended thus in its 
application, it would often prove a snare to innocent 
parties. Evidence and depositions are. not records until 

58 Lewis o. Mew, 1 Strob. Eq, 180. erm. Comm. 31). 
Jones v. McNarrin, 233 Am, Rep. 64 Beu, Tis Pond. 154. 
89 Fr. Jud. 361, 362. 
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incorporated into a bill of exceptions or certificate of 
evidence; and it would be a great hardship to require the 
public to read voluminous evidence, and know as matter of 
law just when such evidence or the exhibits thereto became 
files of the courts. This limitation upon the doctrine of 
notice lis pendens would seem to be a reasonable one, 
because it is supported by the same reasons which recom- 
mend the doctrine of constructive notice itself. Thus it 
will be seen that, although it is necessary, in order to 
constitute lis pendens, that the proceedings should, 
directly or indirectly, designate specific property ; 
vet where the description is so definite that any one read- 
ing it can learn thereby either by the description or re- 
ference what property is intended to be made the subject of 
litigation, it issufficient.” It is further necessary,in order 
to conclude purchasers by virtue of a judgment, that by 
the record in the case at the time of the purchase the 
parties to the suit and the nature of the claim made to the 
property should be so stated that no subsequent amend- 
ment will be necessary. If any amendment is made, lis 
pendens as to the matters and parties involved in the amend- 
ment dates from the time it is made. 


286. The restriction of the rule to the proceedings 
. in the courts of British India is in 
Lin pruiew isch secordance with general. principles, 
dpiueaiic courts: and therefore applicable even in 
proceedings for movable property. 
Such a limitation of the rule to the confines of the State, 
in a court whereof a suit may be pending no doubt encour: 
ages the disposal of the property outside the State to 
innocent purchasers, yet it must be regarded as established ; 
and purchasers of property situate in one State cannot be 
bound by judicial proceedings against it in another, of 
which they had no notice.’ 


In Carr v. Lewis Coal Co.,%* Sherwood, J., indelivering 

the judgment of the Missouri Supreme Court said: “A 
lis pendens should not have any force or operation beyond 
the boundaries of the state where the suit is pending, 
e Thus M. Moreau says. “Zl faut encanclure que le procs engage a Tetranger 


eat absolument sans valour, et qu'il ne produira devant ne tribwnawe aucun des effets 
attachés Franee aun instances dfja engagées. 
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. . « If the process itself cannot be extended or be 
served beyond the territorial limits of the sovereignty 
whence issued, certainly a mere incident of the service of 
such process, as is a [ts pendens, can have no greater force 
or further-reaching operation. The principle of the rule 
being discussed is the prevention of the judgments and 
decrees of courts from being frustrated by transfers whilst 
matters are yet im fieri, and thus balking such judgments 
and decrees of their customary operation after they are 
rendered. But where can such obstructions be cast in the 
way of such adjudications? Obviously, only in the 
sovereignty where the adjudications are had. If the pro- 
perty be eloigned, taken beyond the confines of the juris- 
diction where litigation is in progress, to say that it shall 
bear with it, no matter where taken, the effects and conse- 
quences of previous litigation, and conclusively bind any 
purchaser, however innocent of wrong, though the pro- 
perty has no history or ear-marks of litigious strife about 
it, would be carrying the doctrine of lis pendens—a harsh 
doctrine at best, and one not favoured by the courts, as all 
the authorities agree—to a most extraordinary and perni- 
cious length. These views find support in the case of Shelton 
v. Johnson.®* Of course, these remarks are limited to a case 
where personal property of a movable nature is, pending 
litigation cOncerning it, withdrawn from the jurisdiction 
where such litigation is pending to another state, and there 
sold to a bond fide purchaser, It isa very harsh presump- 
tion and rule which force the citizens within the same state 
to take notice at their peril of all matters being adjudicated 
within its borders,—a rule only justified by imperative 
necessity; but to say its operation shall be extended to 
every portion of the United States would bea very startling 
extension of a rule already sufficiently odious and oppres- 
sive.” ‘ The argument in favor of this conclusion,” says 
Mr. Bennett, ‘is that the extent of constructive notice as 
to what is transpiring in the courts is limited by State lines 
or the territorial jurisdiction of court, that it would seem 
to be against public policy to enforce the doctrine of is 
pendens when applied to personal property which had been 
taken beyond the limits of the state; because it would inter- 
fere with commercial transactions, and overturn in 


te TPT Snare 
ry re NE cca 


62 70 Am, Dec, 266, | Thoms vo. Southaré 26 Am. Dec. 467, 
Vide, Powell o. Williama, 48 Am, Dec, 108. 





732 STATUTORY SYSTEMS OF REGISTRATION OF LIS PENDENS. [§. 287. 


practice the presumption that the title to chattels proves 
upon delivery; that as to such property, if the rule de 
pendens were enforced in foreign states, if would require a 
purchaser to search the records of the courts in all the 
States before being assured that he was acquiring a title, 
or purchase at his peril this species of property, thus 
placing an embargo on sales, and requires purchasers to 
take risks which no prudent buyer would assume and pay 
full value for property.” 


287. The doctrine presses with great severity some- 
| times on bond fide purchasers without 
Bence aaa "notice of the pending suit, and in 

ae "England and some of the United States, 
it has been attempted to avoid the 

hardship by requiring the filing of notices of suits concern- 
ing real property. In England it was enacted, for instance, 
that a dis pendens should not bind a purchaser or mortgagee 
without express notice thereof, unless and until it is duly 
registered, and the registration to be binding must be 
repeated every five years. And the court before whom 
the litigation is pending may, by 30 and 81 Vict. c. 47, Sec. 
2, on the determination of the litigation, or even during 
pendency if satisfied that the litigation is not prosecuted 
bond fide, order the registration to be vacated without 
the consent of the party by whom the lis pendens was 
registered. In this country, notwithstanding an elaborate 
system of registration, there is no provision yet for.the 
registration of a lis pendens. Even in England and 
the States having such lis pendens statutes, full com- 
plete actual notice from a litigant of the contemplated 
commencement and pendency of the suit, and also 
of what will be or is involved therein and what is claim- 
ed in respect thereto, is held sufficient to bind the party 
acquiring the knowledge with the force of lis pendens. 
Thus it was said in Bucker v. Pterson™ that “a purchaser 
from a party to the suit pending the litigation, with full 
knowledge of the litigation, is bound by it;” and that to 
bind one who has actual notice it is not necessary that a 
notice of lis pendens should be filed. The Supreme Court 
of California has held the same in Sampson v. Ohleyer.™ 
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In Scotland County v. Hill,” Mr. Justice Waite, delivering 
the opinion of the Court, said that actual notice toa 
purchaser even of certain negotiable bonds, before the 
purchase, of theirinvalidity, or ofan injunction against their 
issue or delivery, would have the effect of alis pendens upon 
the purchase. 

In Roberts v. Jackson” it was held that a person who 
purchased through an agent, who knew of the Chancery 
suit before the service of summons on the defendant was a 
pendente lite purchaser. In several cases in which the rule 
of lis pendens has been held not to apply, the circumstance 
of the alienee pending the suit not having notice thereof 
has been expressly referred to. This principle also is 
of a geveral application. Thus Lacombe observing as 
to the French Law that la chose jugée contre auteur n'est 
opposable qu’aux ayant cause dont le titre ne remonte pas 
d une époque antérieure a la décision définitive du litige, says 
that this is on the supposition that the third person has 
acquired the property in litigation in good faith; car s’sl 
n’avait en pour but gue de gener le cours du procés et de 
nutre ou demandeur, il se serait rendu coupable d son egard 
dun quasi-delit dont tl devrait réparation, et qui ne saurait 
rendre sa position meilleure. 


68112 U.8 183. { © 1 Wend, 450. 
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CHAPTER XII. 


A.— Bar ror JOINTNESS. 


288. There remains another class of cases in which a 

a judgment on a cause of action against 
gifted bee et on ones is held to bar a subsequent 
suit against other persons Jointly liable 

in respect of the sume cause. As observed by Field, J., 
in Cambefort v. Chapman,' “the principle of the maxim 
nemo debet bis vexari applies not only to the case of 
one individual being sued twice for the same cause 
of action, but also to the case of a person suing twice 
on the same contract.’ It has, of course, never been 
doubted that a judgment with satisfaction on a joint debt 
must operate to put an end to all proceedings. ‘There has 
long been a complete unanimity in favor of the application of 
the same principle to a judgment with satisfaction on a joint 
tort. In Cocke v. Jenner * it was held that even if separate 
suits were brought against joint-tort feasors, the pluintiff after 
having taken one satisfaction could take no more. In Corbet 
v. Barnes* the Court said, that for one tort the plaintiff might 
bring several suits, ‘“‘but when recovery is had against one, 
and satisfaction, the plaintiff cannot have a second satisfaction, 
any more than where separate suits are brought upon a joint 
and several obligation.”” The same doctrine was affirmed by 
Lord Mansfield in Bird v. Randall.* In Brinsmead v. 
Harrison,’ Kelly, C. B., said: ‘* That a judgment and execu- 
tion, with satisfaction, would be a defence, is nut disputed. A 
long series of authorities has so laid down.” In the United 
States it has been held in several cases, that if the plaintiff 
recovers a judgment against one of the Joint-tort-feasors and 
obtains satisfaction, the others are discharged of all liability in 
respect of that tort.° It has even been said, that ‘if judgment 
is obtained in one action and satisfied, while the others are 
pending, such judgment and satisfaction may be pleaded in 
bar of any further prosecution of such other actions, and in 
that case the plaintiff will not be entitled to judgments for 
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nominal damages and costs, but judgment must be given for 
the defendants.’’ 


In default of satisfaction also, the bar was held to 
apply, more than three centuries ago, in the very early 
case of Brownv. Wootton,’ in which Popham, C. J., is reported 
to have said, ‘‘if one hath judgment to recover in trespass 
against one, and damages are certain, although he be not 
satisfied, yet he shall not have a new action for this trespass.” 
This view was, however, not adopted at the time by the courts,® 
and satisfaction remained for a long period the sole ground of 
the bar in such cases; and itis only recently that the rule 
may be considered as having become established in England 
in the broad forin in which it has been enunciated above. 
But though rather curious, it may be observed that the history 
of this doctrine had been just the reverse among the Romans, 
where asimilar rule of the ancient Roman Law was in the 
course of its development superseded by the more equitable 
rule that, unless there was satisfaction as well as judgment, 
the creditor was at liberty to proceed against the debtors by 
separate actions. 


289. In the earlier decisions in England, the principle 

of bar for jointness was rested on the 

Basis of the principle. ground of the doctrine of merger, 
which has been described as the con- 

sumption of a right of action by the recovery of a judgment 
upon it. It was maintained that the cause of action of the 
first suit having been absorbed or transformed into a re- 
medy of a higher nature, would be extinguished and, there- 
fore, cease to exist so as to form the cause of another suit. 
Thus Baron Parke, in the well-known case of King v. 
Hoare,° observed that ‘‘the judgment of a court of record 
changes the nature of that (original) cause of action, 
and prevents its being the subject of another suit.” The 
doctrine of merger soon came to be supplemented by that of 
election, or of waiver by election, the traces of which also 
may still be found in the decisions of courts. Thus in Ses- 
stons Vv. Johnson," the United States Supreme Court, refer- 
ring to the rule that the promisee may elect to sue the debt- 
ors jointly or severally, said : ‘“‘ Even in that case, the rule 
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is subject to the limitation that, if the plaintiff obtains a 
joint judgment, he cannot afterwards sue them separately ; 
for the reason that the contract or bond is merged in the 
judgment ; nor can he maintain a joint action after he has 
recovered a judgment against one of the parties in a 
separate action, as the prior judgment is a waiver of his 
right to pursue a joint remedy.” In United States v. Price,’ 
the Supreme Court said: ‘It is essential to the idea of 
election that a man cannot have both. One judgment 
against all or each of the obligors is a satisfaction and 
extinguishment of the bond. It no longer exists as a 
security being superseded, merged, and extinguished 
in the judgment, which is a security of a higher nature.” 
Asa natural result of this doctrine of election, it was 
held in Pennsylvania, that the plaintiff’s choice in such 
a case would be determined by his action, and not by 
the result of the action; and to avoid the apparent 
anomaly of such a course, it was further held that 
the reasonable view was, that the election would not 
be irrevocable until after judgment had been rendered." 
The theory of the principle of election as the basis of the 
doctrine of bar for jointness may be considered as quite 
exploded now. Thus in Kendall v. Hamilton," Lord 
Blackburn having observed that the circumstance of the 
plaintiff having at the time of the prior suit known that 
the defendant in the subsequent suit was joint with the 
defendants in the first suit was immaterial, said: ‘If the 
principle on which King v. Hoare was decided had been 
that, by suing some he had elected to take them as his 
debtors to the exclusion of those whom he had not joined 
in the action, it would be material; for I assent to the 
argument that there cannot be election until there is 
knowledge of the right to elect. But King v. Hoare pro- 
ceeded on the ground that the judgment being for the 
same cause of action, that cause of action was gone. 
Transivit in rem judicatam, which was a bar, partly on 
positive decision, and partly on the ground of public 
policy, that there should be an end of litigation, and that 
there should not be a vexatious succession of suits for 
the same cause of action.” 
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It is now generally agreed upon that the doctrine de- 
pends upon the principle of the indivisibility of the cause 
of action, upon the principle that a plaintiff cannot be 
entitled to split his cause of action in regard to the persons 
against whom the claim or remedy exists any more than in 
regard to the claim or remedy itseli. Thus in King v. 
Hoare, Baron Parke pointed out that ‘‘the cause of action 
being single cannot afterwards be divided into two.” How- 
ever, the rule of bar for jointness, though based on the same 
principle as, and resembling, that of bar by suit in several 
respects, is generally recognized to be distinct from it in 
depending for its immediate application on a decision by a 
Court and not on an act of the parties themselves. In recent 
cases, the rule-is usually supported on grounds similar to 
those on which the doctrine of res judicata is based. In 
fact, the rule of res judicata in regard to a second claim by 
a plaintiff successful in a prior suit on the same cause of 
action is also based on the same doctrine of merger. And, 
as such, the rule is subject to most of the rules relating to 
a decision as a bar onthe ground of res judicata. Thus 
there will be no merger, if the judgment is void'® on any 
ground, or though ab initio valid is reversed on appeal or 
otherwise set aside,” as there being no final determination of 
the cause of action in such a case, there is nothing to 
prevent the parties seeking for such a determination. The 
effect of the merger is, however, held to be not destroyed 
merely by the presentation or admission of an appeal.’® 
Where the judgment on account of the jurisdiction of the 
court affects only specific property and not the defendant's 
personal liability, there will be no merger in regard to the 
defendant personally." 


290. There appears to be a general unanimity in 

a regard to the application of the 

Bar for jointness applies doctrine of bar for jointness in the 
case of contracts that are not several 

but joint. The leading case on the 

subject in England is that of King v. Hoare, in which Baron 
Parke pointed out that it appeared from a comparison of 
all the reports of Brown v. Wootton,” that the true ground 
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of that decision was not the circumstance of the damages 
being unliquidated, and said:* ‘* We do not think that 
the cuse of a joint contract can, in this respect, be 
distinguished from a joint tort. There is but one cause 
of action in each case. The party injured may sue all 
the joint tort feasors or contractors, or he may sue 
one, subject to the right of pleading in abatement in the 
one case, and not in the other; but for the purpose of this 
decision they stand on the same footing. Whether the 
action 1s brought against one or two, it 1s for the same cause 
of action. ‘The distinction between the case of a joint and 
several contract is very clear. It is argued that each party 
to a joint contract is severally liable, and so he is in one 
sense, that ifsued severally, and he does-not plead in 
abatement, he is liable to pay the entire debt; but he is 
not severally liable in the same sense as he is on a joint 
and several bond, which instrument, though on one piece 
of parchment or paper, in effect comprises the joint bond of 
all, and the several bonds of each of the obligors, and gives 
different remedies to the obligee. Another mode of consi- 
dering this case is suggested by Bayley, B., in the case 
of Lechmere v. Fletcher.*“ If there be a judgment against 
one of two joint contractors, and the other is sued after- 
wards, can he plead in abatement or not? If he cannot, 
he would be deprived of aright by the act of the plaintiff, 
without his privity or concurrence, in suing and obtaining 
judgment against the other. If he can, then he may plead 
in bar the judgment against himself; and if that be not a 
bar, the plaintiff might go on, either to obtain a joint judg- 
ment against himself and his co-contractor, so that he 
would be twice troubled for the same cause; or the plaintiff 
might obtain another judgment against the co-contractor, 
so that there would be two separate judgments for the same 
debt. Further, the case would form another exception to 
the general rule, that an action on ajoint debt, barred 
against one, is barred altogether ; the only exception now 
being, where one has pleaded matter of personal discharge, 
as bankruptcy and certificate. It is quite clear, indeed, 
and was hardly disputed, that if there were a plea in 
abatement, both must be joined, and that if they were, the 
judgment pleaded by one would be a bar for both; and it 
is impossible to hold that the legal effect of a judgment 
2313 M.& 
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against one of two is to depend on the contingency of both 
being sued, or the one against whom judgment is not 
obtained being sued singly, and not pleading in abatement. 
These considerations lead us, quite satisfactorily to our own 
minds, to the conclusion, that where judgment has been 
obtained for a debt, as well as a tort, the right given by the 
record merges the inferior remedy by action for the same 
debt or tort against another party.” 


This decision has been followed in numerous cases, It 
not only survived the vigorous attack of Lord Penzance against 
its correctness and present application in Kendall v. Hamilton,** 
but came out of that case with fresh, and what may be con- 
‘sidered, as absolute authority. In that case, Lord Penzance 
spoke of that decision as merely enunciating a rule of pro- 
cedure, which was opposed to general notions of justice, and 
practically unworkable, and based on technical grounds that 
were insufficient, and unsatisfactory and lost all force with the 
abolition of the plea of abatement. under the practice introduced 
by the Supreme Judicature Acts." The other Lords dissented 
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a Lord Penzance relied on the case of Rice v. Shute?) as deciding that. a joint. promise 
of several might give rise to a separate action against one only, and said: “The plaintiff 
upon a joint promise might bring and carry forward two actions pari paseu, one against 
each of the joint contractors, and provided that neither of them chooses to plead an 
abatement (which they may havc no ubject in doing, as it does not get rid of their liabi- 
lity) these actions may go on to judgment, and in neither of them, though the fact of the 
promise being joint only, and not joint and several, were to appear on the record, by hill of 
exceptions or otherwise, could the judgment be arrested or declared erroneous, Now if two 
Judgments against two different defendants can be supported upon one joint promise, 
does not that. show that there are in reality two causes of action involved in the breach 
of one joint promise, and, if so, the principle upon which Aing v. Zlvare was decided, 
resting us it docs upon the assertion that the joint. promise gives rise to one cause of action 
and onc only, cannot be sustained. The true position of the creditor would appear to be 
this: that. he has a cause of action against cither of his debtors separately or both together. 
subject toa plea in abatement. . . . . By sucha plea, either of the two joint con- 
tractors being sued alone, might insist upon the plaintiff bringing his action against both. 
But it is obvious that this right can only be exercised, on the part of both, by him who 
is first sued. If one of the two allows his liability to be enforced in a separate action, il. 
is too late afterwards for the other, if sued, to plead in abatement, for he cannot give the 
plaintiff a better writ. The conduct of his co-contractor in permitting the plaintiff to go 
on to judgment against. him alone, has rendered a joint. action against. the two impossible. 
The plaintiff has no longer a joint promise upon which to sue the two ; the promise of one 
having passed into res judicata. . . . . Assuming that the case of King v. [loare 
was well decided in the then state of the law, a further and most important question, in 
the present action, appears to me to be this: Whether since the passing of the Judicature 
Act, and in a proceeding under that Act, such a defence as the present can be main- 
tained. . . . . It did away with all objections and defences arising out of the mis- 
joinder or non-joinder of partics, cither plaintiff or defendant. Since that Act no such 
thing as a plea in abatement is possible. The non-joinder of any party under any circum- 
stances has ceased to be an answer, objection or defence to che action. In such a case the 
action goes on, and ‘the Court or a Judge may, on such terms as appear to be just, order 
that the name of any party who ought to have been joined, or whose presence before the 
court may be necessary in order to enable the court effectually and completely to 
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from that view, and concurring with the decision in King v. 
Hoare held that an unsatisfied judgment against two 
persons who had borrowed money from the plaintiff would 
bar a suit by him against a third person who was aiter- 
wards discovered to have been really interested as a 
partner with the two debtors in the business for the 
purposes of which the money had been borrowed. 


Lord Cairns, L. C., said: * It is the right of persons jointly 
liable to pay a debt to insist on being sued together. If, 
then, there are three persons so liable, and the creditor 
sues two of them, and those two make no objection, the 
creditor may recover judgment against those two. But 
should he afterwards bring a further action against the 
third, that third may justly contend that the three should 
be sued together. It is uo answer to him to say that the 
other two were first sued and made no objection, for the 
objection is the objection of the third, and not of the other two. 
Nor is it any answer to him to say that whatever he pays on 
the judgment against himself he may have allowed in account 
with the others, because he may fairly require, with a view to 
his right of account or contribution, to have the identity and 
the amount of the debt constituted and declared in one and the 
same judgment with his co-contractors. If, therefore, when the 
third is sued, and requires that the other two should be joined 
as parties, the creditor has to admit that he cannot join the 
other two because he has already recovered a judgment against 
them in the same cause of action, this is equivalent to saying 
that he has disabled himself from suing the third in the way 
in which the third has a right to he sued. . . . IL cannot 
think thatthe Judicature Acts have changed what was formerly 
a joint right of action into a rizht of bringing several and 
separate actions. And although the form of objecting by 
means of a plea in abatement, to the non-joinder of a defendant 


adjudicate upon and settle all the questions involved in the action, shall be added.” Now 
these provisions ppcar to me to have entirely altered the rights of joint contractors in re- 
spect of procedure. They have no longer any absolute right to insist that they should be 
sued together or not ut all, The creditor may bring and pursue his action against one or 
more of them, and if the defendants desire that others should be joined, they must apply 
to a Judge. who will hear what is to be said on both sides and decide that additional 
parties shall, or shall not, be joined according to the requirements of justice, and not 
according to the election of the defendants, or any imperative rule that all who jointly 
woutracted inust be jointly sued. The joint contractor having thus lost the right (for it 
was a right. and an absolute one. though only a right of procedure) to be sued only in 
wonjunetion with lis co-contractor. he ean no longer be heard to maintain either that his 
eorcontractor must be sued with him, or that. it being impossible xo to sue him by reason 
of his havine been sued already. he is himself discharged.” 
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who ought to be included in the action, is abolished, yet 
I conceive that the application to have the person so omitted 
included as a defendant ougit to be granted or refused, on the 
same principles on which a plea in abatement would have sue- 
ceeded or failed.” The other Lords coucurred in that view, 
discussing with particularity the different aspects of the argu- 
ments of Lord Peuzance against the decision in King v, 
Hoare,” Lord Hatherley adding that, ‘‘ at this distance of time, 
after so much reliance has been placed lrom time to time, in 
other cases, upon the law as laid down in King v. Hoare, it 
cannot be now altered by a decision of your Lordship’s house, 
the ordinary practice of which would require that which has 
heen sv long established as the law amongst mercantile men to 
be continued until it has been reversed by Act of Parliament.” 


” Lord Blackburn thus said: “ From very carly times it was the law that a con- 
tract was an entire thing, and that, therefore, all who were parties to the contract must, 
if alive, join as plaintiffs and must be joined as defendants, If this was not done there 
must be a plea in abatement. It has never, us far as TP know, been doubted that the defend- 
ant might pleul the non-joinder of his joint contractors in abatement, anl in that way 
compel the plaintiff to join as defendants all who were parties to the joint contract and were 
still alive. But there was long a controversy as to whethcr the plea in abatement was 
the only way in which the objection could be rained. If on the evidence it was proved 
that the contract was joint, it was thought that there was 2 variance between the proof 
of a joint contract. with the parties to the action, and some one not a party to the action 
and still alive. and the allegation in the declaration which, it was thought, must be taken 
to be an allegation of a contract between the parties to the action and no others, and con- 
sequently that there should be a non-suit or verdict for the defendant on the ground of 
variance. This, it has uow been settled, is the law in causes where the objection is the 
non-joinder of a plaintiff; and consequently the non-joinder of 1 ao-contractor as 
plaintiff was never in modern times pleaded in abatement. And it was long thought 
by many that the same course was open toa «defendant. Such was the decision of Lord 
/folt and the Court of King’s Bench in Boson v. Sanford.?' Teed hardly point out that 
if this liuwd been still followed as law, it would have made it clear that the cause of action 
against the one was the same as that against all; or rather that there was no cause of 
action at all against the one alone, and uever could be judyment against one alone ; and 
so the point could never have risen. But it wa» cstablished by a series of cases, which 
may be found collected in Serjeant Williams note 10 Cabell v, Vaughan,®® that though 
all the joint contractors must be joined as co-defendants, the only way of taking advantage 
of the non-joinder was by a plea in abatement. The first. case, in which [ find this decided, 
was Rice v. Shute.2® The last in which J find it eontroverted, though unsuccessfully, was 
Foans v. Lewis? iv 1794. But though the mode of enforcing the joinder of al] was thus 
out down. it still remained the law that all ought to be joined. I cannot agree in what 
seems to be the opinion of the noble and learned Lord (Lord Penzance) that the 
Judicature Act has takun away the right of the joint contractor to have the other 
joint contractors joined as defendants, or made it a mere matter of diseretion in the 
court to permit it. With great deference J think that the right remains, though the mode 
of enforcing it is ahanged,” Lord Selborne said: “ Apart. from authority, I should 
myself have thought it clear that, if the oontract was joint only, the cause of action 
wee the same. The rule established in Rice v. Shute,#8 on whatever principle it may 
have been founded, was (I suppose) applicable to @W cases of uctions againet one (or leas 
than all) of several joint contractors ; und not only to partnership cases. Unleas, there- 
fore, that rule justifies the conclusion that. all joint contracts are in law several, as well as 
joint, until survivorship takes place by the death of onze of the contractors, I cannot see 
how it tends to prove that there are, in such cases, more causs of action than one upon 
the same contract, If that conclusion were sound, it is by no means clear to my mind, that. 
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And those two decisions were held to be law, and 
their principle was held to apply in Cambefort v. Chap- 
man,?° in which case the plaintiff sold goods to a 
partnership consisting of the defendant and W., and 
after the dissolution of the partnership, but in ignorance 
of it drew bills for the price, which were accepted by W., in 
the partnership name, and a judgment recovered against 
W. was held to bar a subsequent suit against the defendant, 
it being alleged generally that an unsatisfied judgment 
against one joint contractor ona bill of exchange, given 
by him alone for the joint debt, is a bar to an action against 
the other joint contractor on the original contract. 


291. And the main English rule may be considered as 
. _ now settled in the United States also, 
Bar for jointness applies except in South Carolina where the 
to joint contracts in . ; ‘ 
the United States. contrary view still prevails. The contrary 
had been held by the United States’ 
Supreme Court in Sheehy v. Mandeville®' in which case the 
plaintiff having sold gvods to J, took his note for the 
amount of price, but afterwards suspecting that M. wasa 
partner, sued both for the money, alleging that the note 
had been made by both trading under the firm name of J. 
In reply, M. pleaded that a judgment had been rendered on 
the note against J, but the plea was disallowed, Marshall, OC. 
J., observing that “the doctrine ot merger (even admitting that 
a judgment against one of several joint obligors would termi- 
nate the whole obligation, so that a distinct action could not 
afterwards be made against the others, which is not admitted) 
can be applied only to a case in which the original declaration 











even a plea in abatement ought to have been allowed : nor can I imagine any reason why 
the same principle should not equally hold in the converse case, of an action brought by 
one of several persons with whom, jointly, a contract has been made; in which case 
(whatever may have been the ground of the distinction) the rule has been that a plea in 
abatement was not necessary ; but that it was sufficient to make thedefence of joint contract 
available, if the facts came out in evidence.” Lord O’Hagan said: ~ As regards the 
operation of the principle recognised +t case of Aing v. Hoare, it does not seem to me 
that the Judicature Act meddles with that principle. The procedure is changed. The plea 
in abatement is abolished. Thecourt is required to intervene where the parties to the 
action were formerly obliged to plead ; but it does not seem to follow that the change in 
the machinery of enforcement ulters the rights to be enforced, or takes from the joint 
contractor any Me which formerly belonged to him. It may be guarded in a differ- 
ent way, but I do not think it is abrogated by any express proviso or any necessary 
implication.” As the necessity under the practice introduced by the Judicature 
Act of joining as defendants all the co-contractors, their Lordships’ decision has been 
followed in Pilley v. Robinson’* by Stephen and Charles. J.J., who personally appeared, 
however, to entertain a contrary opinion, 
2° 10 Q. B. D. 239. | Union Bank v. Hodges, 1) Rich. £80, 
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was on a joint covenant, not to a case in which the declara- 
tion in the first suit was on a sole contract.” This decision 
though often cited was fullowed in few cases and dis- 
sented from in aconsiderable number,** and was after all 
virtually overru ed even in the Court which had pronounced it. 
In United States v. Price,’ Mr. Justice Grier speaking 
for the court said that it ‘* goes no further than to decide that 
where a, partner is sued severally on a joint or partnership 
contract, und judgment obtained against him, it is no 
bar to a suit against the other, because this contract was 
not merged in the judgment, and because the first judg- 
ment was founded on a several, not a joint promise.’ In 
Ward v. Johnson™ the Supreme Court of Massachusetts 
held that in an action against two on a joint note, a judgment 
against one was a bar, and observed that the decision in King 
v. Hoare should be considered as well settled in the American 
Courts also.” In Kennard v. Carter, the Indiana Supreme 
Court said: ‘A separate judgment taken against one of 
several joint makers of a note, in a suit to which the others are 
not parties, or-in which suits are not taken to preserve the right 
to a subsequent judgment against such others, may be pleaded 
as a bar to a subsequent suit against those not included in the 
first suit or judgment.” Similarly, the Supreme Court of 
Wisconsin in Laver v. Bandow,*® said: ‘It is perfectly well 
settled that if the holder of a jOint debt or obligation sues one 
of the joint debtors and obtalns judgment therein against 
him, and then sues another of the joint debtors for the same 
debt or obligation, the latter may plead such judgment 
against his co-debtor and bar the action. This isso because 
the joint debt is merged in the judgment against the debtor 
first sued, and being indivisible it cannot be merged or 
cancelled as to one and existing and operative as to another 
joint debtor.” Mr. Freeman says,” ‘“ Whenever two or more 
persons ure jointly liable, so that if an action is commenced 
against any less than the whole number, the non-joinder of the 
others will sustain « pleain abatement, a judgment against any 
of those so jointly bound merges the entire cause of action. By 
taking judgment against one, he merges the cause of action as to 
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that one, and puts it out of his power to maintain any further suit, 
either against the others severally or against all combined.” “ 

The liability of partners for a debt due from the firm being 
generally considered joint, in the United States, it has often 
been held that if an abatement on account of non-joinder 
is not pleaded, and uw judgment obtained against one or 
more of the partners, no further suit will lie.” In Hachange 
Bank v. Ford,” a person brought a suit against three 
partners on a note, obtained judgment against two of 
them, continuing the case against the third, and afterwards 
amended the plaint, abandoning the claim upon the note and 
suing upon the original debt fur which the note had been 
given; and it was held that the third partner might set ap 
in bar of the suit the judgment recovered against the other 
two. Ifa judgment is passed on a confession of one inember of 
a firm, his co-partners will neither be bound by the judewent, 
nor be liable to any uther action upon the same liability.t* A 
judgment against the known members of a partnership dis- 
charges the dormant members,” and the plaintiff's ignorance at 
the time when the first suit is brought of the other persons bound 
does not affect the application of the doctrine of merger.“ 


992. ‘The rule established by these decisions, though 
sometimes condemned, still retains its 
Exceptions to the rule sway both in England and the United 
of id A brant States, subject to certain exceptions 
ee and restrictions to which it has from 
time to time been subjected.” It is 
thus generally recognized that a judgment against a 
surviving partner does not bar proceedings against the 
estate of the deceased partner,’® and it matters not 
which is first made liable, and this has been justified on 
the ground that ‘the joinder of a contract is severed by 
the death of one of the joint debtors.’’°” 

N This exception was based on the ground of the peculiar ‘doctrines of the English 
Courts of Equity, in the equitable machinery employed by which, Bowen, L. J.. observed 
in re Hodgson,‘ It seems to me that there is sutficient flexibility to prevent injustive being 
done to other third parties ; and T can see no reason for applying in all its fierce severity 
the doctrine of res judicata, if vou can do complete justice without applying that doc- 
trine.” In that case all the Judges agreed upon the existence of that exception. though 


on somewhat different grounds. Sir James Hannen thought that it had been recognized 
even in Kendall v. Hamilton, and he cited with approval the observations of Lord Justice 
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It is also generally agreed upon that where a suit was 
brought against two joint promisors, but proceeded 


Cotton, who in that case had said: “It is now well established that a Court of Equity 
does treat the estate of a deceased partner as still liable to the partnership creditors, 
though at law the survivor has become solely liable. And it must now be considered as 
established that the partnership creditor may obtain relicf against the estate of the de- 
ceased partner without having cxhausted his remedy aguinst the survivor, . . . . Wt 
is unnecessary to go through the numerous cases which were cited during the argument, 
but it will be right to refer to the cases of the Lirerpool Borough Rank v. Walker®® and 
Jucamb v. Hlarwood,®) ag in those cases judgments recovered against some of several 
partners were keld not. to be a bar to procecdings in Kquity against the estate of a de- 
ceased partner. But in each of those cases the judgment was not recovered until after 
the death of the partner, against whose estate the creditor was seckiug relief; and the 
cases, in which relief has been given in Kquity against the estate of a deceased partner, 
certainly establish that from and after his death his estate is subject. to a separate or 
several liability.” Sir James Hannen added : * Now this view of the law is adopted by 
almost every member of the House of Lords who took part. in the atiirmation of the de- 
cision. It is stated by Lord Cairns, by Lord Hatherley, by Lord Selborne, and by Lord 
O’ Hagan, and finally by Lord Blackburn, who says that he had been eonviueed in the 
course of the argument, by Mr. Rigby that that was the law ; and it) would be impossible 
for us to resist such a consensus of Opinion of such high authorities as these. We come, 
therefore, without any hesitation, to the conclusion that this is the correct. view of the law, 
Tt. was argued here that there was a difference between this case and the cases cited, inas- 
much as the judgment. recovered, or that which is said to make the transaction a rea 
judicata, namely, the proof against. the estate of the son Jodn, took place before the 
action was brought against the surviving partner James ; but we are of opinion that that. 
difference in the order of events can make no difference in the principle. What. is clearly 
established by the decision which T have referred to is this, that in the case of a deceased 
partner there is a concurrent remedy against his estate and against the surviving partner, 
and we can see no reason why the order of events, where several remedies arc pursued, 
ean make any difference as to the liability of the assets of the surviving partner.” 
Bowen, I.. J., on the other hand. said: “ That Aeudall v. Hamilton has nothing to do 
with the pursuit of a remedy against the estate of adeceased partner, An attempt had 
heen made iater riroyto extend beyond what was leyitimate the doctrine that partner- 
ship debts are joint and several, ©... It appears to me that Hquity, although 
it allows the pursuit of a remedy against the estate of a deceased partner, does not con- 
sider the d>bt of the deceased partner as a joint and several debt, but only gives the 
right. to pursue the remedy of a joint debt as if it were a several debt, so far as the righte 
and liabilities of the other joint debtors are not. disturbed or prejudiced, It seems to me 
that Lord Selborne’s language really shows that that is the true view. Hesays: ‘Asin 
several other well-known classes of cases (of which mortgages and security-bonds, with 
penalties, nay be taken as examples), equity controls the operation of a legal contract. 
so as to give eect to the purposes and objects to which it) was meant. to be subsidiary, 
so in these partnership cases it controls, iuter mereatorea, the legal effect of survivorship. 
If that is the principle of the rule, if is one which arises upon death only. The partner- 
ship is dissolved by death; but in Equity it is taken as still subsisting, for every 
purpose of liquidation, just. as if it had been dissolved inter riror, and the creditors are 
taken as still creditora of that partnership. What was before joint thus becomes several, 
by the dissolution, and by the exclusion in Equity of the survivorship which takes effect, 
in law.’ It seems to me that. Equity, although displacing the effect of survivorship when 
there is a deach, would never vive such effect to the death of one man as to prejvdice the 
rights of another, and ought only to regard the effect of death us converting 4# 
joint into a several death so far as the interests of the other joint«lebtors are not pre- 
judicially affected, . . . ~. Taking those two cases (Liverpool Borough Bank v. 
Walker, 5* and J7ills v. M’ Rae *3) together, the result appears to me to show that the 
debt is stil] to a certain extent a joint debt, and as Lord Justice Cotton has expressed it, 
that Equity recognize it asa joint debt, though it will allow the separate remedy.” In 
support of the same view. Fry, L. J., said: “I! appears to me that the Court of Charcery 
and the Chancery Division of the High Court have enforced the remedies against, the estate 
of a Ceceased partner subject to two conditions. In the first place, they have required 
that partnership debts shall be postponed to the separate debts. The second condition is 
this—-the Courts have required the presence of the surviving partner in some method, 
shape, or manner, at the taking of the accounts of the partnership.’ 
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to decision against one only, as the other could not be 
found; the decision will not bar a subsequent suit 
against that other, as there could be no election in such 
a case to proceed against one for a discharge of that 
other.** Mr. Wells thus says: ‘lt has been held that 
the absence from the jurisdiction of some of the joint 
debtors will, from the necessity of the case, justify 
proceeding against those within the jurisdiction, so that 
the security of the absentees will not be lost, but a 
subsequent suit may be brought against them.””** As a 
general rule, an unsatisfied judgment against one joint pro- 
misor is no bar to a suit against the other who was at the 
time of the prior suit out of the country and a non-resident.” 
Thus Mr. Black says: ‘It is wel] settled that an un- 
satisfied judgment against one of two joint debtors does 
not bar a subsequent action upon the original claim 
against the other, where the latter, at the time the first 
suit was brought, was without the jurisdiction of the State 
and consequently beyond the reach of legal service; in 
such a case it stands in the same situation as where judg- 
ment has been rendered in a suit against one party to a 
joint and several contract.5s” For an instance of another 
exception reference may be made to the case of Badeley v. 
Consolidated Bank,” in which Stirling, J., held that the 
rights of a surety against his principal not being iden- 
tical with those of the creditor, a decision obtained by the 
creditor against one of the principal debtors would not bar 
a suit by the surety against a joint debtor. 


293. The propriety of the application of this doctrine in 

7 _ this country has been much doubted, and 

Bar for jointness applies eminent Judges have expressed their 
to joint contracts m ‘ u : A 

British India. apprehensions as to its being productive 

of hardship here.6* The doctrine has, 

however, been adopted, and the decision in King v. Hoare is 

judicially recognized as a binding authority even by the highest 

courts in this country, at least, in cases falling within the 

original jurisdiction of the Presidency High Court. Thus 
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in Hemendro Coomar v. Rajendrolall™ the question was 
whether an unsatisfied decree obtained against one of the 
partners on a joint promissory note executed by all the partners 
would bar a suit brought upon it against the remaining part- 
ners, and it was conceded that the question was to be deter- 
mined by the English law of contracts, except so far as the 
same might have been modified by the Indian Contract Act. 
Mr. Justice Markby said: ‘I think it impossible to deny that, 
under the English law, this suit would have been barred, and 
notwithstanding the great authority of Mr. Justice Willes, 
who seems to think otherwise, I should say, not as a mere rule 
of procedure, but upon principle of the Law of Contract. If 
this were a mere matter of procedure, the Knglish law would 
not necessarily bind us. But I understand Parke, B.’s 
judgment in King v. Hoare, which is the leading authority, 
to rest upon this that, under a joint contract to pay a sum 
certain, there is but one single obligation which may indeed be 
enforced severally, but can be enforced once only... . . . 
Of course, in all questions of this kind, the liability must de- 
pend ultimately upon the intention of the parties; but I con- 
sider that it is now finally settled by the law of England that, a 
joint promissory note creates an obligation which can be sued 
on once only. Mr. Hill contended that Sec. 43 of the 
Contract Act did away with the rule that the second suit was 
barred in such a case as this. But that section dues no more 
than place the liability arising from the breach of a joint 
contract and the liability arising from a tort upon the same 
footing,—that is to say, tha. each wrong-doer is liable to be 
separately sued in respect of the whole hability, But it does 
not touch that which has been determined to be the nature of 
the obligation created by the breach of contract,—namely, that 
it ia one which can be sued on once only. I have searched 
into this matter with some care in order to see if the rule laid 
down in King v. Hoare was really binding upon us, because 
if it was not, [ think it would require some consideration how 
far it is desirable that in such a case as this a note made by an 
ordinary trading partnership, the second suit should be barred. 
The rule laid down by Parke, B., in King v. Hoare is very 
likely correct in theory. . . . . . Asitis, however, I 
am bound to follow that decision, and te hold that this being 
a case governed by the English law, the learned Judge 
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(Kennedy, J.) was right in dismissing the suit.” This 
decision was followed by the Madras High Court 
also on the Original side in Gurusami v. Samurti,® in 
which a suit against a father for a family debt was helt 
to bar a suit forthe unsatisfied portion of the same debt 
against the undivided sons; and Mr. Justice Muttusemi 
Ayyar said :—‘ At its inception each obligation was single 
and indivisible, though it was enforceable jointly against 
the father and the sons or against any of them, but the 
plaintiff was entitled to sue upon it but once, and, as he 
elected to sue one ofthe debtors only, it was exhausted 
and merged in the judgment against the father. . .The 
test seems to be whether, according to the intention of 
the parties, a single obligation was created as against all 
the debtors or whether a separate obligation was created 
avainst each of the several debtors.” 


In the mofussii cases, the question of the authority of 
the English decisions has never been formally decided in 
the afirmative. Those decisions have been cited in sume 
cases as binding authorities, but no opinion was expressed 
in regard to their force as such, as they were distinguished 
on other grounds. In Dhunput Sing v. Sham Soonder * and 
in Lawless v. Calcutta L. ¥ S. Co., they were distinguished 
on the ground that the liability in those cases was not 
joint, but joint and several; Wilson, J., having observed 
in the Jatter case: ‘‘There is no trace in this case of a 
joint liability, the claim against 8. was as banian, and the 
claim against L. is as manager, and, as such, liable for 
sums which came to his hands. The liability was not 
joint, (but it) iz distinct.” 


In Bhukhandas v. Lallubha® also, the subsequent suit 
was held not to be barred, on the ground that the defen- 
dant’s liability was joint and several, and Bayley, O. C. J, 
only incidentally observed, in delivering the judgment 
of a Division Bench of the Bombay High Court, that 
‘‘ the case of King v. Hoare, which was treated as a bind- 
ing authority in the case in the House of Lords of Kendall v. 
Hamilton, does not appear to have been cited, or to have 
been present to the mind of the District Judge when he 
was preparing his judgment.” In Nobin Chandra v. 
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‘@ Dassya,” a decree was obtained for recovery of 
a debt from joint property pledged therefor against onlly 
one: of its two owners, and on an objection: in execution 
proceedings by the other owner in regand to hie share 
being successful, a suit against him was: held: not to be 
barred, and Sir Richard Garth, C. J., in delivening the 
judgment of the court said: —‘‘It the only object of the 
sutt had been to charge the defendant No 1, with the 
same liability as waa charged upon the:defendunt Ne, 2 lay 
the former decree, it would have been: open to the: objee- 
tion. upon which the case of Kendnli v. Hamalton: and the 
other cases which were cited during the asgument were 
decided. But it was. by no: means:the only object of the 
suit to fix the defendant No, 1 with that liability. That 
undoubtedly is the subject of the first prayer in the plaiag, 
But the second prayer is, that the orden of the 3:d: of 
May 1881 (in the execution proceedings):may be set aside, 
and that the whole of the mortgaged property: may be 
declared liable to be sold in execution of the former: deeree 
obtained against the defendant No, 2. This claim (except 
so far as. it seeks to set aside the order of the 3rd of Max) 
is a perfectly leyitimate one, and is not open-to the objec- 
tion which is fatal to the first claim.” This decision 
was. followed by the Madras High Court in Ramana v, 
Sridharan,” in which in similar circumstances, a decree 
in a prior suit against three of the wralors of a Malabar 
devsem declaring the property of the devsom. liable for the 
claim was held not to bar a suit for a declaration thag¢ the 
judgment-debt was binding on the devsom and: upom the 
fourth uralar who was not a party tothe former suits, 
Ner does there appear to be sufficient reason why 
the rule of the English decisions should be held binding 
in this country, as they were based mainly on precedents 
grounded onthe English Common Law as to the technical 
plea of abatement which has. long since been repealed 
there and never had authority in this country, at least 
outside Presidency towns; especially as under Sec. 43 of 
the Indian Contract of 1872, even in a suit brought upon 
a centract made by a firm, the plaintiff may select as 
defendants any partners of the firm against whem he 
wishes to proceed, allowing: his right of suit agaonet othess 
to be barred by Limitation Law." 
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_ In Ramnath Roy v. Chunder Sekhur,” Jackson and 
Trevor, J. J., held that a suit again’t the obligor 
ofa bond would not bara subsequent suit brought to 
enforce the joint liability of his brothers on the ground 
of the loan having been made for the interests of 
the family ; and the decision was based directly on the 
ground that the cause of action in the two suits was 
not the same; Trevor, J., having said: ‘‘In the first 
the non-payment by C. was the cause ofaction; and he 
was the sole defendant; in the present the non-payment 
by all the persons who are defendants is the cause of 
action and the four brothers are defendants. . . . . 
The plaintiff is quite at liberty to try to make that a joint 
liability against all the brothers in the present suit, which 
he made only a several liability against C. in the first.” 
Steer, J., dissented from the decision on the ground of the 
identity of the cause of action, but did not refer to any 
English or American decision in support of his view. Nor 
were any of the decisions referred to in Nuthoo Lall v. 
Shoukee all, in which in similar cireumstances a 
decree on a mortgage-bond against the obligors was 
held to bar a suit for the unsatisfied portion of the decree 
brought against their undivided brothers on the ground 
that the loar for which the mortgage-bond was given 
had been taken for, and on behalf of, the family, and Sir 
Richard Couch, C.J., in delivering the judgment of the Court 
expressed his dissent from the decision ir Ramnath Roy v. 
Chunder Sekhur,”’ and said: “ If there be a joint contract, not 
@ joint and several but a joint eontract—and that is all this 
can be—and the party sues upon it and gets judgment, he 
cannot bring a fresh suit against the parties who were jointly 
liable, but were not included in the former suit.”’ 


294. In England the same rule is held to apply in 

. _ the case of suits on torts. Thus, in 

Bar for jointness applies = Brsnsmead v. Harrison, the defend- 
to joint tort-feasors in ’ 

England and India, a0t alleged by way of plea that an 

| action had been brought for the same 

cause against another wrong-doer, and a judgment obtained 

against her, which remained in full force, and the Court 

of Common Pleas held that the judgment, even without 
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satisfaction, was a bar. On appeal,?: Kelly, C. B., said. 
that there was no authority against that view, and that,. 
if the plea ‘‘ were held not to be a defence, the effect 
would, in the first place, be to encourage any number of 
vexatious actions wherever there happened to be several: 
Joint wrong-doers. An unprincipled attorney might be 
found willing enough to bring an action against each 
and every of them, and so accumulate a vast amount of 
useless costs, if judgment against one of them did not 
operate as a bar to proceedings against the others. The 
mischief would not even rest there. Judgment having 
been recovered against one or more of the wrong-doers, 
and damages assessed, if that judgment afforded no 
defence, the plaintiff might proceed to trial against 
another of them, and the second jury might assess a differ- 
ent amount of damages. Which amount is the plaintiff 
tolevy? ‘Thereare other grounds upon which it would be 
extremely inconvenient and unjust if a second action 
could be maintained....... Inthe absence, therefore, of 
authority to the contrary, and upon principle, and also 
upon what I conceive to be binding authorities in its 
favour, I come to the conclusion that such a plea as this 
affords a good defence.’? After referring to the decisions 
in Brown v. Wootton and King v. Hoare, the Chief Baron 
added, ‘‘ There being, then, this series of authorities, 
satisfactory of themselves, and having the sanction and 
approval of Chief Baron Comyns and Lord Wensleydale, 
notwithstanding the respect we entertain for the opinions 
and decisions of the American Courts, where a different 
view of the law seems to be entertained, I think we are 
bound to follow those of our own Courts, and to hold that, 
upon principle as well as upon authority, this plea is a 
good answer to the action.” Blackburn, J., further said: 
‘‘T find no dictum of authority and no decision the other 
way, Ifthis were res integra,’’ I should have considered thie 
American case referred to’> entitled to great respect. But for 
the reasons given by the Court in Brown v. Wootton, which 
works nu injustice, and which has been acted upon for cen- 
turies, although no decision of a Court of Error has been pro- 
nounced upon it, I think we are bound, even sitting ina 
Court of Error, to decide in conformity with it.” Lush, J., 
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feather dbserved: ‘The judges who decided those American 
adees seem to have thought that, by holding that recovery 
agemet one of two wrong-doers was a ‘bur to an action against 
the other, ‘they would be deciding that the property in the 
dhattel passed lny the recovery, but Ido not think that by 
any ‘means follows.’ * 


_ ‘The ‘same view has been adopted in this country. 
Thas, in Rahmubhoy v. Turner,” Mr. Justice Scott 
said: ‘From the following cases—King v. Hoare; 
Buckland v. Johnson ; Brinsmead v. Harrison ; Kendall v. 
Hamilton ; Cambefort v. Chapmon, it appears to be settled 
law that a judgment recovered against any one of several 
joint debtors merges 'the remedy for the joint debt, and is 


x The theory of the transfer of the title to personal property by the passing of a 
judgment for damages for its misappropriation by the defendant was advanced in 
gland in Adama v. Broughton,7® and on its authority by Jervis, C. J.,in Buckland 
v. Joheson.7® It was strongly negatived, however, in Brinsmead v. Harrison, though 
the final decision in that case turned on anocher ground. In the Court of Common 
Pleas, Wil'es, J., after showing that the observation as to the transfer of the title 
was not necessary for the decision in either of the cases said: “On the other hand, 
there is a series of decisions shewing that a mere recovery, without satisfaction, has 
not the effect. of changing the property. In Jenkins, 4th Cent. Case 88, it is aaid : 
‘A., in trespass against B. for taking an horse, recovers damages; by this recovery, 
and execution done thereon, the property of the horse is vested in B. Solutio pretd 
amptionia locu kabetur.’ That dootrine is acted upon in Cooper v. Shepherd ;77 and, 
though the marginal note treats the recorery as changing the property,—a doctrine 
thrown outialso in the note to Barnett v. Brandao,?*—the plea shews that the damages 
were antisfied ; and the judgment of Tindal, C. J, shows that the property vests 
in the defendant only ‘on payment of the damages.” To the same offect ere the 
abaorvations of Holroyd, J., in Morris v. Robinson.79 ‘Where iti trover,’ he says, ‘the 
full value of the article has been jecovered, it has been held that. the property is 
change by judgement and satisfaction of the damages. Unless the full amount is 
recovered, it would not bar even other actions in trover.’ To the same ctfect is the 
note in 2 Wms, Saund. 47 ce, n. (%). It may also be proper to refer to the note to 
the cane of Holmes v. ‘Wilson®® in which the law is etated by the reporters probably at the 
suggestion of onc of the judges.” On appeal, Mr. Justice Lush, expressed his concurrence 
with that view, and Mr. Justice Blackburn felt inclined to dothat. In Drake,*! the Court. 
actually held the same, and Sir George Jesucl, M.R., said: “After the decision in 
Brinsnead v, Harrison, we are bov7! to bold that the property was never <livested from 
‘Drake. He had the properi. unless someching which he did under the jadgment. 
divested Jt from him, Itis clear that the judgment itself did not clivest the property. 
Did the execution divest? Upon that question the authority of Brinemead vy, FTarrison 
ia Afstinctly in point. It shews that the execut’on does not divest the property unless 
‘there is satisfaction of the judgment. There are several ways in which an execution 
might prodace nothing. One way would be if the amount produced by the sale of the 
goods seized did not cover the expenses of the sale. Another way woukl be if, as - 
pened in the present cusc, there was a prior act of bankruptcy which nullified the 
execution. The julgments in Bringmead v. Harrison, and especially that of Mr. Justice 
‘Wiles, show that the ‘thcory of the judzment in an action of detinue is that it isa 
kind of involuntary sale of the plaintiff's goods to the defendant. The plaintiff wants to 
get his goods back, und the court gives him the next best thing, that is, the valac of 
‘the goes. If he doex not get that va'ue. then he does not lose his property in the 
; ”* These decisions have been followed in this country also, where the same view 
| ope taken by the High Courts at Calcutta’? and Bombay *3 
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a bar to an action against a co-debtor upon the joint ha- 
bility, and, similarly, in a matter of tort feasance a judg- 
ment against one of several wrong-doers is a bar to an 
action on the same matter against the others. Brinsmead 
v. Harrison settled the point that, after recovering 
judgment against one wrong-doer, a plaintiff cannot sue 
the other for the same matter, even if the judgment 
in the first action remains unsatisfied. In Bigelow on 
Estoppels®’ the principle is thoroughly discussed, and it 
appears that American law now follows King v. Hoare 
in questions of joint debtors, although it holds joint 
wrong-doers to a joint and several liability. The rule of 
King v. Hoare applies in both respects in India. Sec- 
tion 43 of the Contract Act IX of 1872 is not per- 
haps quite clear whether a complete adoption from 
the English rule is intended. But the Calcutta Court 
(Hemendro Coomar v. Rajendrolall) has distinctly followed 
the English law, and I shall do the same, and hold 
that such of the wrongs alleged in this suit as were of a 
joint character and were adjudicated upon in the last suit 
were extinguished by the former judgment.”’ 


295. Some American decisions also followed the English 
rule; but, as observed by Mr. Black,™ 
Bar for jointness does «6 Tt is settled by the vast preponderance 
not apply in case of of authority in this country, that where 
torts in the United ° er 
Seared: several persons engage in the commission 
of a trespass, their liability is not merely 
joint, but joint and several, and the plaintiff may maintain his 
action against one or more or all of them; and consequently a 
judgment recovered against one of the joint trespassers, but 
not satisfied, is no bar to other actions for the same trespass 
against the others.” ”’ In Lavingston v. Bishop,” Chief Justice 
Kent expressed hiS dissent from the decision in Brown v. 
Wootton, and said: ‘‘The case of Brown v. Wootton was 
clearly introductory of a new rule. It is laid duwn in Brooke, 
Judgment, pl. 98 that if two commit a trespass, I can have 
several actions against them, and recover the entire damages 
against each, and have execution; and one defendant cannot 
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plead that the plaintiff hath recovered against the other for the 
same trespass and taken him inexecution. And in Morton’s case, 
Cro. Eliz. 30, it was even made a question by one of the judges 
whether a judgment and execution, with satisfaction, against one 
joint trespasser, could be pleaded by another trespasser, but 
the court held it reasonable thatit should bea bar. And many 
cases subsequent to that of Brown v. Wootton seem to disregard 
it, and to make the satisfaction against one trespasser the test of 
the plea. Thus in Cocke v. Jenner,”® the court held that if 
trespassers be sued in several actions, the plaintiff may make 
choice of the best damages, but that when he has taken one satis- 
faction, he can take no more, and if he attempt it, an audita 
guercla will lie. Again in the case of Corbet v. Barnes,® the 
court said that for oneassault the plaintiff can have several actions 
and recover,but when recovery is had against one, and satisfaction, 
the plaintiffcannot havea second satisfaction, any more than where 
separate suits are brought upon ajointand several obligation. So 
late us the case of Bird v. Randall,®' Lord Mansfield advanced 
the same doctrine, and observed that, in case of a joint trespass, 
the defendants were all liable to the plaintiff and he might 
procecd against any or all of them as he pleased, yet he shall 
have but one satisfaction from them all. I am therefore inclined 
to question the extent of the decision in Brown v. Wootton, 
and to hold that a recovery against one joint trespasser is not 
alone abar toa suit against another.” In Wright v. Lathrop,” 
the Supreme Court of Ohio said, “‘ That each joint trespasser 
is answerable for the act of all, and that the plaintiff may 
pursue his remedy against one or all, is unquestioned. He is 
entitled to a compensation 1n damages for the injury he sustained 
by the commission of the trespass. This compensation he may 
recover from one or all of the joint trespassers. His remedy 
against them severally is concurrent, and they are quasi collateral 
securityfor each other, until the plaintiff has obtained satisfaction. 
It would seem to follow from this doctrine that a recovery of a 
judgment aguinst one joint trespasser would be no bar to a suit 
and recovery against another. If a judgment against one of 
several joint trespassers is of itself a bar to all legal proceedings 
against the others, it will, in a sreat degree, deprive the 
plaintiff of his right of bringing several suits, and of his 
election de meltortbus damnis, as each defendant, except in the 
suit first tried, may plead puzs darrein continuance the recovery 
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in that suit as a bar to the plaintiff's further proceeding, thereby 
limiting the plaintiff to the recovery of a single verdict, and 
subjecting him to the payment of costs in all the suits but the 
one first tried.” In Lovejoy v. Murray,®> Mr. Justice Miller, in 
delivering the judgment of the United States Supreme Court, 
stated two propositions as conceded by all the authorities, namely: 
(1) Persons engaged in committing the same trespass are 
joint and several trespassers and not joint trespassers exclusively. 
Like persons liable on a joint and several coutract, they may all 
be sued in one action, or one may be sued alone, and cannot 
plead the non-joinder of the others in abatement; and, su far is 
the doctrine of several liability carried, that the defendants, 
where more than one are sued in the same action, may sever in 
their pleas, and the jury may find several verdicts, and 
on several verdicts of guilty may assess different sums as 
damages. (2) No matter how many judgments may be 
obtained for the same trespass, or what varying amounts of 
those judgments, the acceptance of satisfaction of any one of 
them by the plaintiff is a satisfaction of all the uthers, and is a 
bar to any other action for the same cause.’’ The satisfac- 
tion, however, to have this effect must consist of an actual 
payment of the amount adjudged for damages. Mr. Freeman 
further points out that the argument used by Kelly, C. B., in 
Brinsmead v. Harrison was one not of principle, as for 
that it must be shown that the cause of action is joint, und 
not joint and several; but that it had reference only to 
considerations of hardship and inconvenience.” 


In Stone v. Dickinson® the character of a tort as joint or 
several was discussed, and Chief Justice Bigelow said: ‘ The 
alleged trespasses on the person of the plaintiff were simultaneous 
and contemporaneous acts, committed on him by the same 
person acting at the same time for each and all of the 
plaintiffs in the nine writs upon which he was arrested and 
imprisoned. It is, then, the common case of a wrongful and 
unlawful act committed by a common agent acting for several 
and distinct principals. It does not in any way change or 
affect the injury done to the plaintiff, or enhance in any degree 
the damages whicl he has suffered, that the immediate tres- 
passers by whom the tortious act was done were the agents of 
several different plaintiffs who, without pré-concert, had sued 
out separate writs against him. The measure of his indemnity 
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cannot be made to depend on the number of principals who 
employed the officers to arrest and imprison him. We know 
of no rule of law by which a single act of trespass committed 
by an agent can be multiplied by the number of principals who 
procured it to be done so as to entitle the party injured to a 
compensation graduated, not according to the damages sustain- 
ed, but by the number of persons through whose instrumentality 
the injury was inflicted. The error of the plaintiff consists in 
supposing that the several parties who sued out writs against 
him and caused him to be arrested and imprisoned cannot be 
regarded as co-trespassers, because it does not appear that they 
acted in concert or knowingly employed a common agent. 
Such pre-concert or knowledge is not essential to the commis- 
sion of a joint trespass. It is the fact that they all united in the 
wrongful act, or set on foot or put in motion the agency by 
which it was committed, that renders them jointly liable to the 
person injured. Whether the act was done by the procurement 
of one person or of many, and if of many, whether they acted 
with a common purpose and design in which they all shared, 
or from separate and distinct motives, and without any know- 
ledge of the intentions of each other, the nature of the injury 
is not in any degree changed, nor the damages increased which 
the party injured has a right to recover. He may, it is true, 
have a good cause of action against several persons for the same 
wrongful act, and a right to recover damages against each and 
all therefor, with a privilege of electing to take his satisfaction 
de melioribus damnts. But there is no rule of law by which 
he can claim to convert a Joint into a several trespass, or to 
recover more than one satisfaction for his damages when it 
appears that he has suffered the consequence of a single 
tortious act only......Nv one would say that he could recover 
satisfaction from each of the persons liable to an action. When 
the damages suffered by him had been once paid by any one 
of those who procured the commission of the trespass, he could 
not claim to recuver them again from each of the others. 
The law will not permit a party to receive anything more 
than a compensation for an injury. Where there has heen only 
one wrongful act, there can be but one full and complete in- 
demnity. When that is obtained, the party injured has exhaus- 
ted his remedy.” Mr. Wells hasexpressed a strong dissent from 
that view, and said: ‘To me at least, it is quite inconceiv- 
able that there can be a joint liability created without a joint 
act, or that therecan be a joint act without any concurrence 
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of will, or purpose, or any concert or voluntary combination | 
of effort or movement tending designedly to a common end. 
Surely, it must be so that in every compound trespass, so to 
speak, there must be as many trespasses as there are inde- 
pendent acts, and as many independent acts as there are 
independent actors. Now take the case, wherein the decision 
was rendered, and we find nine different person acting 
independently in taking out writs and having them executed 
withuut any union of purpose or concert of plan or pursuit. 
The elements of simultaneous time, sameness of the agent, 
and accidental coalescing in the result are not sufficient to 
make the actions or the trespasses joint. . . . .. In reality 
the trespass was in suing out the writs unlawfully, which led, in 
the regular operation of the act, to the consequence of imprison- 
ment. Ifthe suing out of the writs was unlawful, the conse- 
quence was unlawful, otherwise not. Nor am I able to see 
anything incongruous in the supposition that a  nine-fold 
exaggeration might result by taking out and executing nine 
different writs which deprived the plaintiff of his personal 
liberty for years. In this, the damages are, of necessity, 
exemplary, and not regulated by any standard of value, such 
us there is in the case of an attachment of a horse, cited 
as an illustration by the court. . . . . The long im- 
prisonment endured by the plaintiff justifies the supposition 
that the combination of writs did proportionately exaggerate 
the trespass. The contemporaneousness thereof would, of 
course, make the estimation of damages difficult, but this 
difficulty could not make the accidental coalescing of results 
a joint trespass. As to the officer he would be protected by 
the process of the court, unless it were void on itsface. But if 
he wilfully and knowingly received and executed void writs to 
oppress the judgment-debtor, I see no reason why he should 
not be made to pay Just damages for each illegal writ he put 
into execution, and so be made to pay nine times as much for 
nine as he would for a single one.” %” 


It has been held in the United States in some cases that 
taking out execution against one tort-feasor will bar a suit 
against the others joint with him in the tort.°° The weight of 
authority is, however, against that view, which was attempted 
to be established only on the grouad of election. But if mere 
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election to pursue one trespasser were binding on the plaintiff 
as a release of all the co-trespassers, that election must be as 
obvious when the suit is prosecuted to final judgment as when 
the plaintiff takes the first step towards its enforcement. If, 
on the other hand, such election does not involve the several 
causes of action against the other trespassers prior to the 
issuing of an execution, it is difficult to perceive why or how 
that event necessarily involves them.” Mr. Freeman says: 
‘* How vain and delusive that law must be which declares the 
right of an injured party to proceed severally against every 
person concerned in committing an injury; which sustains him 
until the liability of every wrong-doer is severally determined 
and evidenced by a final judgment; and which, after thus 
‘holding the word of promise to his ear, breaks it to his hope,’ 
by forbidding him to attempt the execution of either judgment, 
upon penalty of releasing all the others. Plaintiff can have 
but one satisfaction for each trespass, whether he has recovered 
several judgments or none. Such satisfaction abates all actions 
pending, and discharges all judgments obtained, against co- 
trespassers,'© except as to costs, which it seems may he collect- 
ed upon each judgment.’ Pursuing trespassers, or any of them 
severally, is a conclusive election to consider the trespass as 
several, and is a bar to a joint action subsequently instituted.’ 


An exception has also been attempted to be made in the 
United States, in regard to the suits for the value of property 
injured or recovered, on the ground that the judgment in such 
a case vests the title to the property in the defendant, “ that as 
it would be unjust for the defendant to acquire title to the 
property taken or injured, while others might be made to pay 
the eutire value thereof in a subsequent action, the plaintiff could 
not be allowed to proceed against any person concerned in the 
trespass or conversion and not included in the first action.” 3 
But the American Courts, like the Courts in England 
and India, are now agreed that the mere judgment does not 
vest the title to the property in the defendant, that the title is 
transferred to the defendant ouly when the judgment is satisfied, 
and that until such payment, there is no obstacle to prevent 
him from seeking redress in the courts againet any one origi- 


‘ te Wo, 2 Murry », Lovejoy, 3 Ciff, 191. 
Savage ¢. Stevens, 128 Mas:. 254, Sinith e, Rines, 3 Sum, 368, 
$8. ® Floyd e, Browne, 18 Am. Deo. 603. 
Se Oe eo La White ¢, Philbriek, 1f Am. Dec, $16. 
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nally liable.’ But when the judgment has been paid, the title 
to the property is, for most purposes, vested in the defendant by 
relation at the date of the conversion. The plaintiff elects by 
his proceeding against, the defendant to compel the latter to 
become a purchaser of the property and to pay its value at the 
date of the conversion, When the plaintiff has succeeded in 
compelling this involuntary purchase and payment, the title 
thereby acquired by the defendant relates back tothe date of the 
conversion, because that is the period at which the plaintiff has 
chosen to treat the property as purchased from him by the 
defendant.” 


B.——BAR IN THE SAME SOIT. 


Reference has been made in Chapter II" to a 

principle analogous to that of res yudicata, 

An order passed in exe- under which a decision in a prior stage 
erence o of a civil suit or other proceeding in re- 
sll cal aeapaene-tnieee gard to any point, is held to be a bar toa 
of the proceedings, fresh decision on that point in all the 
subsequent stages of that suit or proceed- 

ing. The principle has most often come into application in 
execution proceedings. The leading decision on the subject 
is that of Mungut Pershad Dichtty. Griya Kant Lahiri,’ 
in which an order of the attachment of the judgment-debtor’s 
property, on an application for the execution of a decree, was 
held to bar the contention in a subsequent stage of the execu- 
tion proceedings that the said application was barred by 
Limitation Law, and on that account could not revive the 
period of limitation for a subsequent application. Sir Barnes 
Peacock in delivering the decision of their Lordships of the 
Privy Council said: ‘*The Subordinate Judge had jurisdiction 
upon the petition of the sth October 1874 to determine 
whether the decree was barred on the 8th October 1871, and 
he made an order that an attachment should issue. He, 
whether right or wrong, must be considered to have determined 
that it was not barred. A judge in a suit upon a cause of ac- 
tion is bound to dismiss the suit, or to decree for the defendant, 
if it appears that the cause of action is barred by limitation. 
But if, instead of dismissing the suit, he decrees for the plaintiff, 


4 Spivey o. Morris, 88 Aim, Dee, 224. MLAS Rv, Co, 0. MeKiusey, vy Am. St. 
Elliott c, Hayden, 104 Mass, 160, : 
Smith e, Smith, 60 N, H. 219. | $ Hepburn », Sewell, 9 Am, Dec. 6) 2, 


McReady 0. Rogers, 93 Am, Dec, 388, 6 Vide Supru, 5, 24. 
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his decree is valid, unless reversed upon appeal; ‘and ‘the 
defendant cannot, upon an application to execute the decree, 
set up as an answer that the cause of action was barred by 
limitation.” 


This decision has been followed repeatedly at their Lord- 
ships’ Board as well as by the High Courtsin India. Thus, in 
Ram Kirpal v. Rup Kuari,® a District Judge decided that a 
certain decree he was executing had awarded future mesne 
profits, and the decision was not appealed against ; and their 
Lordships of the Privy Council beld that no court could after 
that decide that the decree had not awarded future mesne 
profits. Sir Barnes Peacock, in delivering their Lordships’ 
judgment, said: ‘‘ It was as binding between the parties and 
those claiming under them as an interlocutory judgment ina 
suit is binding upon the parties in every proceeding in that 
suit, or as a final judgment in a suit is binding upon them in 
carrying the judgment into execution.” On the same principle, 
their Lordships in Bent Ram v. Nanhu Mai,’ held that an order 
to the effect that the amount of a decree waS under the terms 
of the decree payable with interest would bar the raising of the 
same question as to the interest in subsequent execution- 
proceedings. 


In India, the case of Bandey Karim v. Romesh Chunder'® 
was the exact converse of the leading decision, and Field, J., in 
delivering the judgment of the Calcutta High Court, after 
referriny to it, said: ‘* By the same course of reasoning, inas- 
much as the Subordinate Judge decided on the 5th of March 
1881 that the decree was then barred by Limitation, and as 
that order has become final, the decree-holder cannot now, 
upon the application of the 7th of April 1881, be heard to say 
that it is not barred by Limitation.’’ The facts of the case of 
Manjunath v. Venkatesh'' were similar to those of the above 
case, and the Bombay High Court held that a decision as to a 
certain application fur execution being barred by Limitation 
would bar a plea in the subsequent stages of the execution- 

roceedings as to that application not having been so barred. 
r, Justice Melvill, in delivering the judgment of the High 
Court, after observing that the leading decision would alter 
the contrary practice that had prevailed before,’ said: ‘* This 


tiR ATI A. 87. : 12 Vide Gopal) o. Ganeshdas, VIII B. H. C. R. 
9 LR SIT. A, 181, A.C. J, 97. 

1° 1, L.R, IX Cal. 66. | Bisseshbur Mullick «. Mahatab Obunder, X W. 
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(Privy Council) judgment goes no further than to ascribe 
the effect of res judicata to a decision, whether express or 
implied, that an application is not time-barred. But it seems 
to be a necessary conclusion that the same effect must be 
given tu a decision that an application is time-barred. Ifa 
decision be valid and binding, although it may be erroneous, 
when it is given in favor of one party, 1t cannot be less so when 
it is in favor of the other party .... It appears to us that 
it would be anomalous, and, we may add, inconvenient and 
unjust, if a judgment-creditor, whose decree had been declared 
by a subordinate, but competent, court to be time-barred, and 
who had acquiesced in such decision, or had failed to get it 
reversed In appeal, were to be allowed to go again to the 
Subordinate Court with another application for execution, 
and ask that Court to determine that the previous decision, 
though perhaps confirmed by the High Court or Privy Coun- 
cil, was erroneous and of no effect.’ In Chathuppan v. 
Pydel, the Madras High Court held that a decision in prior 
execution-proceedings as to certain property of the judgment. 
debtor’s family being liable to attachment and sale in execu- 
tion of a decree against the judyment-debtor was res judicata 
in regard also to the attachment of the other property of that 
same family in execution of that same decree. So also in 
Sher Singh v. Daya Ham,"* in which an application for 
execution though barred by Sec. 573 of the Civil Procedure 
Code had been proceeded with, the High Court held that the 
principle of their Lordships’ decision prohibited the court 
“from going behind a formal application admitted by 
@ court executing a decree in which w notice had been 
issued to the judgment-debltor and proceedings from time to 
time have been taken thereunder in execution of that decree.” 
Similarly in Kishan Sahai v. Aladad Khan,” a decision 
against a person who had been impleaded in the appeal, and 
therefore remained a party to the euit on remand, was held 
binding on him in execution-proceedings, even though he 
had not made his defence properly. The Panjab Chief Court 
also in Fakir Baksh v. Mayadhari® held that an order 
releasing certain property from attachment in execution of a 
decree, on the ground of its net having been liable to such 
attachment, would bar a fresh attachment of the sume property 
in execution of the same decree. 





18. LR. XV Mad 403. 
14 1,1. B. XIII All, 564. 
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The decision of their Lordships of the Privy Oouncil in 
Delhi and London Bank v. Orchard" is really not against that 
view, as it was simply to the effect that an order sending an 
application for execution of a decree to the record-room on the 
ground of non-receipt of the Commissioner’s sanction, which 
was required under a lucal law, was not an adjudication 
within the rule of res judicata or within Sec. 2 of Act 
VIII of 1859. And this was the view taken of their Lord- 
ships’ decision by the Bombay — Court in Manjunath 
v. Venkatesh Govind,’ in which Melvill, J., in delivering 
the judgment of the Court said, that “the order was not in the 
nature of an adjudication at all, and that the description 
of it in the head-note to the Report in the Indian Appeals, and 
still more the description in the head-note to the Calcutta 
Report is incorrect, and gives an erroneous idea of the mean- 
ing of the Judicial Committee’s observation. The Deputy 
Commissioner did not in fact, decide that the application was 
time-barred, nor did he decide anvthing. . . . . We do 
net think that the question, whether a decision that an applica- 
tion is time-barred is res-judicata, is inany way concluded by the 
observation of the Privy Council in the Delht and London 
Bank v. Orchard.” To some extent, the Calcutta High Court 
also held the samein Hurrosoondary v. Jugobundhoo ;'°in which 
cause White, J., in delivering the judgment of the Court, after 
referring to their Lordships’ decision said: ‘ The precise ground 
upon which their Lordships’ decision proceeded is not stated. 
Possibly, it may have been that the refusal of the application 
was not to be considered as an adjudication on the point. But 
whatever their reasons may be, the case isa clear authority, that 
the application which the appellants made (for recovering pro- 
perty of which possession had been transferred under a decree 
since reversed) on the 28rd May 1879 is not barred by the 
refusal’ of their previous applications, which refusal was not based 
ou the merits of the order. This decision, however, is not an 
authority for the general proposition that the law of res-7udicata 
does not apply to proceedings in execution of decree; because the 
learned Judge distinguished a previous case on appeal from Ap- 
pellate order No. 169 of 1878, in which he and Mitter, J., had 
held ‘that a question decided in the Course of prior execution 
proceedings was deemed res-judicata, and could not be raised 
ugain in subsequent proceedings.’ But that was a very different 


WL RIV LA, 137, | L L. RB. VI Cal, 203, 
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case from the present. There the question was as to the 
construction of a decree ; it was raised by the judgment-debtor 
a second time after ithad ona previous application for execution 
been decided in favor of the judgment-creditor, and after the 
judgment-debtor had preferred an appeal against the decision, 
but had not ig fit to prosecute it.” Nor is the decision in 
Sheik Budan v. Ramehandra® against that proposition as it 
turned on the point decided not having been controverted in the 
former proceedings. West, J., thus said in that case that, 
‘after execution had been had against the mortgaged proper- 
ty, the judgment-debtor was called on to show cause why, 
though more than one year had elapsed since the lust preceding 
step in execution, the execution should not be further proceeded 
with. The application had, in fact, been made for execution 
against the person of the judgment-debtor, but the notice gave 
him no intimation of this. He had no reason to suppose that the 
application went beyond the terms uf the decree. He did not 
appear, and, in his absence, an order was made for execution 
against his person, but it was not executed, because the judg- 
ment-creditor failed to pay the requisite fee. Such an order, 
‘prima facie only of an executive character, could not possibly 
have the effect of res-judtcata, unless the judgment-debtor 
being called on to dispute, if he wished or if he could, a certain 
proposition of right and consequential demand of relief or action 
by the judyment-creditor, had then either failed in his conten- 
tion to the contrary, or, at any rate, allowed the judgment to 
go by default. The order made by the Subordinate Judge was 
res-judicata as to the legal possibility of further execution in 
terins of the decree, but not as to the special construction 
which the judgment-creditor sought to impose on it.” 


297. The same principle is applicable tu proceedings in 
appeal. Thus, Mr. Herman observes, 
An order passed on ap- ‘* If a suit is remanded on appeal for a 
peal is binding on the fresh decision, an appeal from the fresh 
parties in all the aaaiet : daciai hi 
subsequent stages of eciston brings up for decision nothing 
the suit. but the proceedinvs subsequent to the 
reversal, None of the questions decided 
on the first appeal can be re-heard or re-examined upon the 
second uppeal.”*’ If an Appellate Court has ever so erroneously 
decided that it has jurisdiction of a cause, the parties to the 
cause are bound as res-judicata by the decision as to the jurisdic- 
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764 ORDER ON APPEAL BINDING IN ALL SUBSEQUENT STAGES, (8. 207. 


tion ; and thus even when the court decides on merits only, 
because the Appellate Court in so deciding must have held that 
it had jurisdiction not only of the cause, but also of the parties.” 
Mr. Hawes, io his Work on Jurisdiction says: ‘* After appeal 
whatever was before the Appellate Court and disposed of is 
finally settled, the inferior court is bound by the decree as the 
law of the case, and must carry it into execution according to 
its mandate. . . . . Ona subsequent appeal nothing is 
brought up but the proceedings subsequent to the mandate.” 
It has often been held by the Américan Courts that the law as 
decided upon any appeal must be applied in all the subse- 
quent steps of the suit,” 


The Indian Courts have also taken the same view. Thus 
in Ram Lal v. Chhab Nath,” Sir John Edge and Brod- 
hurst, JJ., held that a finding on an appeal by a defendant 
as to the plaintiff’s title would be res.yudzcata in the disposal 
of an appeal from the decision by the plaintiff which came to 
be heard later. Their Lordships of the Privy Council also, 
speaking of the effect of a prior order of remand passed 
ex-parte by them, said in Juggodumba Dossee v. Tarakant?? 
that ‘it must stand as if all the arguments which the respon- 
dents, if present, could have raised upon the case, had been 
addressed to them.” 


22 Horm. Comm. 119, lucas v, San Francisco, 28 Oal. 601, 
33 Renick o. Ludington, 20 W. Va. 511. Sturgis v Rogers, 26 Ind. 1. 

36 Haw. Jur. 35. 26 1.1L, BR. XII All. 578, 

28 Chontoau eo. Gibson, 7¢ Mo, 38. 29 VIC. G,. R. 127, 
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ADDENDA AND CORRIGENDA. 


Page 2, linc 39, after maxims read—dictated by wisdom and sanctified by age, 
Page 3, line 3, after law.” read— 
- It was pointed out in Gray v. Pingry, °a that much more 
injustice might be done in reviving forgotten issucs than in limiting the right to prosecute 
ba 44 Am. Dec. 365. 
Page 3, footnote 10, before Sm, read 2 
Page , line 25, after country. add— 
Regulation I. of 1798, See. 16, provided, that. the 
Zillah and City Courts are prohibited from entertaining any cause which. from the 
production of a former deerce or the records of the Court, shall appear to have been heard 
and determined by any former Judge or any Superintendent of a Court having competent. 
jurisdiction. The omission from this section of the qualification ax to the former determi- 
nation having been between the same partic» led to some confusion, but ordinarily the 
rule was acted upon as subject to that qualitication on the analogy of, and in accordance 
with, the practice of the English Courts. The omission was furmally supplied in the 
Civil Procedure of 1859, in which it was enacted by See, 2 ina more complete and formal 
manner. 
Page 7. footnote 20, for 425. read 125, 


Page 12, line 39, at the end of the note, add— 

In Bell vy. Merrifield,s¢a in the New York 
Supreme Court. Peckham, J., said: ° One of the tests sometimes mentioned which will 
determine the question whether two causes of action are identical is to see if the same 
evidence will sustain both: though the form of the actions may be different, the causes 
may be the same, and they generally are the same, where the same evidence equally supports 
either.*46" In Gayer v. Parker,**e the dismissal of a suit for certain materials brought on 
a contract which was not proved was held by the Supreme Court of Nebraska not, to bar a 
suit for the value of those materials on the ground of their misappropriation by the 
defendant; Maxwell, J., observing that “ the test as to whether the former judgment is a 
bar generally is, whether or not the same evidence will sustain both the present and the 
former action.t+d” The same has been held by the Supreme Court of Went Virginia in 
Gallaher v. Oity of Muundsville.**e 


44a 4 Am. St. Rep. 436. | 44d Cannon v. Brame, 45 Ala, 262, 
446 Btuwell v. Chumberlain, 60 N, Y. 272, Vercy ¢, }oote, 36 ( onn. ly, 
44c 8 Am St. Rep. 227. 44e 26 Am. Bt. Kep, vez. 


Page 24, line 10, omit superior figure 7: 

Page <4, umit footnote 73 

Page 28. line 18, after property.” add— 

The question has been set at rest by Act VI of 

1892 which provides that applications for the execution of decrees are proceedings in 
snits, and that Sec. 647 of the Civil Procedure Code does not apply to them, 

Page 33, line 6, after former suit. read—That wus long the recognized Jaw of Kngland, 4 

1 Delta, The, 1 P, D, 402. l Honston 0. Sligo, 29Ch, D. 454, 

Page 34, line 9, after higher nature.” add— 

Similarly Mr. Wells saya: ‘It ix the tirst judg- 
ment rendered which controls, whether the action in which it is reached be instituted 
before the other or not.” a This was quoted with approval in Womphis v. Grayson, ®b 
by McClellan, J., who referred to several other cases %¢ also in support of it. The 
Pennsylvania Supreme Court in Duffy v. Little *d distinguishing between the principles 
underlying the rules of lis pendenx and res judicata says: © Although the priority of an 
action may be a very great reason why 4 subsequent one for the same cause shall not abate 
it, and why the first when pleaded properly should abute the second, as the plaintiff ought 
not to he permitted to vex and harass the defendant. against his will, with two aetions for 
the same cause, yet it is obvious that it is not the priority in the commencement of the 
one action that renders the judgment obtained therein a bar to the plaintiffs obtaining a 
second judgment in the other, but because the first judgment, when given, whether it be 
in the action commenced first or last, extinguishes the original cause of action, and giver to 
the plaintiff in lieu thereof. onc of a higher order, © 

Rogers 0, Odell, 48 NH, 452. 


Jud. 247, 
Sa Wells Rea. Stout o Lye, 103 US, 70. 


66 16 Am. St. e 14. 

Se Child o. Peas Works, 45 N.U, 547, Lowe vc. Mumiey, 41 Vt. 302. 
MoGilvray ©. Avery, 30 Vt. 638. Veak o. Ligon, 10 Yerg. 468, 
Wood oe. Gamble, 69 Am. Dec. 150. a@ Wutts, 130. 


Page 34, footnote 7, omit— Memphis y. (reaysun, 1h Am. St. Rep, 69, 
Page 34, footnote 8 for hathappan read—Chathappan, 


Page 61, line 11, before it read—and 
Page 61, line 12, at the end of para, ac 
Sir Richard Garth in delivering his leading judg- 

ment in the case said: Both the learned Judges of the Division Berth appear to have 
considered, that the issue thus raised was immaterial for the purposes of that suit, because 
whichever way it was decided, the plaintiff would have been entitled to the rent. which 
they claimed. But I confess I am unable to adopt that view. It seems to me that it was 
a very material question in that case, and certainly it was one to which the parties 
themselves attached preat importance, whether the rent which the then defendant admitted 
to be due was payable in respect of the larger or the smaller area...... The issue was in fact 
the only question in the cause, and I cannot doubt that if the defendant had so pleased. 
they might have made the decision upon that issue the subject of appeal. But they did 
not choose to take that course. They accepted the adverse judgment i the Court without 
appealing from it: and now the question arises in the present case. whether that 
judgment is not conclusive? 1 am of opinion that it is.” 

Page 63. line 15. after its disposal.” add— 

This test of the directness of an issue is recognized 
in the United States also, Thus in Zowans v. Nims an action was brought for breach of 
a contract for labour for one year ata fixed price, on the ground that the defendant 
discontinued labour after one month. In a previous suit by the defendant. for a month’. 
pay, the entire contract for the year was set up in defence. The jury found for the former 
plaintiff, the defendant in second suit ; but. the decision was held not to he ree judivata 
in the subsequent suit, Richardson, J., in delivering the judgment of the New Hampshire 
Supreme Court said: * The question in the action which Nims (the labourer) brough! 
against; Towns (the employer) was, whether there was nn implied contract to pay for a 
month's labor. Towns attempted to prove that the month's labor had been done under 
a subsisting contract to Jabor fora year, which contract had never been performed by 
Mins. This, if proved, was a decisive answer to the action, because if the labor had been 
done under a subsisting special contract to labor fora year, there could be no implied 
contract. Yet, still the question in issue was, whether there was an implied contract, 
and although it must now be concluded that the jury found that there was no special 
contract, this conclusion ix a mere inference from what they did find. They found there 
was an implied contract, and we infer from this finding that they could not have been 
satisfied of the existence of a special contract. It is therefore clear that the existence 
of the special contract was not directly tried in the first suit, and whatever may have 
heen the finding of the jury in that case in relation to the special contract, it can conclude 
ee in this case.” 

8. 0 Am. Dec, 578, 
Page 638, line 27, after res judicata.” add— 

Mr. Flint in his article on es Judicata a 
broadly says: “Issues to be affected by the doctrine of res judicata must be of material 
importance ; if they are frivolous in their nature, or if irrelevant to the case, they are in 
effect immaterial. A judgment is conclusive only upon matters directly in dispute and 
actually decided. and in order to prove these matters material if/ must. appear from the 
judgment that they were directly adjudicated or that. the Judgment as given could not have 
been thus rendered unless some preliminary and perhaps minor matters had been adjudi- 
cated, or at. least assumed to be settled in a certain way.” 

tq xxi Enoyc, Law. 203. 
Page 64, line 16. ufter prescnt it. add— 

Tn Lorillard v, Clyde, ‘8a Vann, J., in delivering 
the judgment of the New York Supreme Court, said:—“A judgment rendered on 
the merits is co-extensive with the issues upon which it is founded, and is conclusive 
between the parties thereto, not only ss to the matters actually proved, argued, and submit- 
ted for decision, but also as to every other maticr directly at issue by the pleadings which 
the defeated party might have litigated+‘ 

45a 19 Am, St. Rep, 473. so, Clemens, 37 N, Y, fit, 

456 Jordan ©. Van Epps, 85 NY, 427. Doty e, Brown, 58 Am, Dec, 350, 
Smith », Smith, 79 N. Y, 634. Burt @, Sternburgh, 15 Am, Dec, 402, 
Tuska ©, O’Brien, 68 N, Y. 446, Auroru Olty o. West, 7 Wall, 82, 
Bloomer o, Sturges, 58 N, Y, 164. 

Page 64, line 32. to the quotation ending with the word before. add ax a note — 

This was a case from Scotland, where as a 
general rule res judicata is held to be a bar only when there is no res anoriter reniens in 
notitiam, and no fresh medium concludendi, and as Lord Blackburn observed in his judg- 
ment: “The plaintiff in the action ix not obliged to join all his media voncludendi in one 
suit ; if he has one medium concludeadi, and fails in proving that, he may start. another, 
and that whether or not he knew of it at the former time provided it be a separate mediwm 
concludendi. The new medium alleged in this case was that ‘amongst other means of 
carrying out the fraud. the Lawsons had been parties to giving a bribe of £ 15,000 to 
Engelbach and Keir who were parties to the fraud,’ their Lordships held, however, that 
that was “ only a fresh discovery of evidence. 1 fresh ingredient tending to prove the frand 
upon which they relied.” 

8 


Page 68, line 89, after plead. = __ 
The same rule has been held to apply in partition 


Cia Bob «. Graham, 9% Mo, 300, Souddy « Shaffer, 14 La. Ann, 676, 
Davis «, Durgin,  N. H, 61. Ohristy «. Springvale We W., 84.Cal, 64l: 


Page 69, line 26, after imperative. add— 

If a set-off is pleaded, however, a finding on it will 
bar a subsequent suit for it ; and even if it is not alla by inadvertence, the omission will 
be as effective as a direct decision against it.68a Mr. Flint says 6%) :—‘* A set-off cannot 
be split up so as to have a portion adjudicated in the first suit, and a subsequent acti on 
brought for the remaindcr,® 8, If set-offs which should have been ruled as irrelevant to 
the first suit are in reality passed upon, they are as completely barred as if there had been 
no question as to the propriety of considering them.¢8d. If a set-off as claimed has not 
yet matured and is not allowed because of that. effect, it is no bar to another action after it 
has fully matured.¢8%, If an account or claim is unintentionally included in a suit. or 
set-off, and is really adjudicated, the tinding is just as conclusive as in any other case, in 
short, it may be said, that if these defences are snbmitted they become subject to the 
general rule as to rex judicata (if not presented. they may, in general, become the subject 
of a subsequent action.” 


68@ Green 0. Sunborn, 160 Mass, 44, _ 68d Thompson ¢, Wineland, 11, Mo, 4h, 
Howe 0, Lewis, 121 Lnd, 110. : Ehle ¢, Bingham, 7 Bart, 449 
stevens o, Miller, 13 Gray, 255, ide Crabtree ©, Welles, 19 Ill, 66, 

666 XX1,Eucyce, Law, 224 Carter o, Hannn, 2 Ind, 48. 

uke Herring o Adams, 6 We. & S. 449, Patrick «. Shaffer. 944 N.Y, 423. 


Rice o. Whitney. 12 Ohio, 34k, 


ae GY, footnote TO, for 858, read 872. 


Page 72, line Zl. after youds.77> add— 

The weight of authority, however, is against that view. 
Thus Mr. Wells says: “A suit ona contract.in which a promise is alleged and a breach of 
the promise. is held not to debar a subsequent action in tort based on fraudulent represen- 
tations in making the contract,—these issues being essentially different.7%@ That was held 
directly in Norton ve HusleyTh by the Massachusetts Supreme Court, who said : * That 
was an action of contract in which a promise and a breach of the promide were nverred. 
This is an action of tort in which the plaintii alleges that he sustained damage by the 
wilfully fraudulent representations of the defendant, Proof which would fully support the 
une would have no tendeney to maintain the other. for the reason that the questions 
involved in the respective issucs were essentially unlike. [t follows, axa necessary conse- 
yuence, that the judgment in one of them is not tale evidence upon the trial of the 
other, and cannot have the effect. of precluding the plaintiff from maintaining it.” 


Jdud 24 Thb 


Page 72. line 34, after amount.7% add— 

In Hobby v. Bunch,7*a Bleckley, C.J., in delivering 
the judgment of the Georgia Supreme Court, said :—" Although the maker of a note given 
for the purchase-money of fertilizers cannot waive the right to set up, as a defence to an 
action upon the note, the illegality of the contract for lack of inspection of the fertilizers, 
or for lack of any other requisite to render the sale and purchase compatible with the law 
of the land, yet by failure to repudiate the waiver and set up and catablish the illegality as 
a defence to that action, the right to raixe the question is forever gone when final judgment 


has been rendered.” 
78 20 Am, St. Bep. 306. 
Page 72, footnote 75, fur 93. read 39%, 
Page 72, footnote 76, add—Rowe v. Smith, 16 Mass. 307; State v. McBride. 76 Als. 51. 
-Bird v. Smith ,56 Am. Dec 635. 


Page 72, footnote 77, umit—Cadaral v. Collins, 4 Ad. and EK). 858. 


For Elliott, 40 Am. Dec. 635. read—Elliot, 60 Mu. 26. 


Page 73, footnote 83, fur Glison read Gibson 
Page 75, footnote 90, fur M.8 & W. 818. read —8 M. & W. 858. 
Page 76, line 27, for a which, read—in which. 
Page 76, line 37, after had done.** read— 
Mr. Wells snya **d broadly that a judgment | 


covered against the purchaser for the balance of the contract price will debar him from 
suing the manufacturer for a breach of the contract. 


94d Wells Rea, Jud. 262. | Kelloy o. Denalow, 14 Oonn, 420. 
Gibson v. Bingham, 6 Am. Rep. 289, ' 


Page 77. line 22, omit the. 
Footnote 97, For Mayor, read—New York. For Brocklyn read—Brooklyn, 
For Ackey v. Weaternett, read—Ackley v. Westervelt, 

Page 77, footnote 100, fur Cin. read—1 Cin. 


Page 8], footnote 16, omiteeDe Medina v. Grove, L. BR. 10Q, B. 172. 
Page 84, line 11, after bar it. read—bar it."37 


Page 84, line 19, after consideration. read— 
Tt has been repeatedly laid down by the American 
Courts that the general rule is that a default is only conclusive as to such matters as are 
properly averred or charged in the complaint.27¢ 


%e Barton ¢, Anderson, 104 Ind. 578. MoaCalley 0. Wilburn, 77 Ala. 549. 
Jarvis 0. Driggs, 69 N, Y. 148. Hanham o, Sherman, 114 Maas, 19. 
Argall o, Pitts, 78 N, Y, 289 (iohle oe. Dillon, 44 Am, Rep, 308, 


McCardy 0. Banghman, 43 Ohio, 78. 
Page 84, footnote 31, for Rep. read Nev. 
Page 88, line 10. after fail.4®" audd— 


In Commissioners of Marion Co. vy. Welch *®a, the 
Kansas Supreme Court said :— That. 2 general finding of title in the plaintiff—conse- 
quently of no title in the defendant—is a conclusive and binding decision against the 
defendant on the question of title, from whatever source it may be derivated, and forever 
estops him from asserting a claim of title which existed at the time of the decree.” This 
was cited with approval by the Court in ZZentiqg v. Redden,*°b in which Horton, C.J., in 
delivering the judginent of the Court said; ‘* Under the provisions of the Civil Code, an 
action in the nature of ejectment. settles the title between the parties in favour of the one 
recovering the judgment *6¢, If H. had in her possession the decd from P. for the lots 
during the pendency of the former action of 2. against herself, she could have offered that 
deed in evidence for what it was worth, te sustain her title and her right of pessession. If 
necessary, she could have filed a supplemental answer . . . . where all matters in 
controversy between parties as to the title or possession of real estate might be finally 
ended in one action, the law requires that: this should be done. Parties cannot try title to 
real estate by piecemeal, in separate and independent actions upon separate deeds or chaing 
of title, when they have in their possession during the trial separate and different deeds,” 


46a 40 Kan, 770, Mahonney o, Middleton, 41 Oal, 41, 
46 26 Am, St, Rep, 91. Kdwards e. Roys, 18 Vt. 478. 
46c Barrows 0. Kindred, 4 Wall, 403, o. Douglas, 7 Am, St. Rep, 476, 


Page 89, footnote 19, for H. BL. read 2 W. Bi. 
Page 90, footnote 53. for 3 Bing. N. C. 456. read—i Bing. N. C. 444. 
Page 105, line 3], for time. read—time.” So also Bramwell, B.. said. 


Page 106, line 14, for suit, read—suit.°5a, 
9$a Ramachandra oe. Durvada, III M.H.O.R., 207, 


Page 106. line 14, after thus add— 
Lord Justice Turner in delivering the judgment of their 
Lordships of the Privy Council in Shama Purshad Roy v. Hurro Purshad Roy,°5b 
king of the rule of res judicata as first enacted in India, expressed it as their opinion 
that it “ applies only to cases in which the question to be determined in the cause is the 
same question as has been already heard and determined, and not to cases like the present 
in which new circumstances have intervened, and altered the nature and character of the 
question to be determined. . . . Itis obvious that there is an essential difference 
between the question whether T was entitled to recover against D., before the order of Her 
Majesty in Council was pronounced, and the question whether, after that order was 
pronounce he was entitled to hold the money which he had previously recovered.” 
imilarly. 
966 X M, LA. 31). 


VPage 107. line 6. for debt. read—cdefendant. 
Page 107, line 9. for upon read—on 


Page 107, line 12, after default.’ add— 
The same view is taken in the United States, Thus in 

Thrift v. Delaney,°7a the Supreme Court of California said that the bar of the judgment. 
was in such cases “ limited to the rights of the parties as they existed at the time when it. 
was rendered ; and neither the parties vor their privies are precluded by the same from 
showing. in a subsequent action, any new matters occurring after its rendition which give 
the defeated party a title or right of possession.” The same Court has held in other cases 
iso that if any new rights are acquired, a new action Will be open, for the issues baving 
been changed iu consequenee, the action is different in its scope, aud the second action is 
one which there would not have been ground for at the time of the previous suit.97 

97¢@ 69 Cul, 188, Juchson ¢, Lodge, v6 Cal. 3), 

076 Maboncy », Van Winkle, 33 Cal. 458, 


Page 108. line 8. after that suit.) add— 

In Dewey vo St. Abana. Rowell, J. in) delivering 
the judgment of the Supreme Court of Vermont. said: ¢ The doctrine of estoppel by 
judgment has no application toa case that is ambulatory in its nature, and has ceased. to 
be the same by progression Thus. a judgment for the defendant inan action of trespass 
quare clausam is not conclusive typpon the right of possession ata subsequent time, because 
intervening events may have restored the plaintiff to possession, or terminated the possession 
or the right that the defendant had at the former trial’ Aud intervening events afeet ing 
the issue may be shown to prevent a fornrer judgment from. being conelusive even when 
the title has been tricd ina writ of entry. ld 
la 6 Am. St. Rep, 90. le ‘Thayer re, Carew, 1 Wen, 82, 

1) People v. Mereein, 388 Am, Dee. ott | Ie? Perhinee. Parkers 10 Allen, 22. 


Page }U1.last footnote. Aor 1 read 12 


Page 113. line 17. after ves judicata? + add— 

Ht has been dari down in several cases that if 
the first suit was dismissed for defect of pleadings or parties, or a misconception of the form 
of proceeding. or the want of jurisdiction. or was disposed of on any ground which did not 
vo to the merits of the action, the judgement rendered will be no bar to another guit.? be 
In Carmony v. Hoober? *b Boll, do. delivering the judgment of the Pennsylvania Court 
said : “It has been held an acknowledged principle that when it ean be gathered from the 
record that the inerits of the controversy were not passed upon iv the first action, but the 
determination proceeded upon some technical objection not affecting the plaintiff's ultimate 
right to suc, the first judgment will constitute no bar to the sceond suit.” 

24 Jordan ¢, Siefert, 126 Mass, 26, Peppero, Donnelly, 87 Ky. 2b0, 
Gould o, Evansville BR. Co., 91 U.S. 025 oe, Uugeine, 57 TN 2a. 
Verhein o. Stickbein, 57 Mo. 326, fh Pa. St, S05, 

Page 114, line 21. a/fer accruing due. add— 

Mr. lint inhisarticle on dex dudicata says 334 
“An action brought before there is any chum, or anything duc. or before anything can be 
donc in the way of remedy. has no effect ona subsequent action brought when the cause of 
action has actually matured. Pf a required demand has not been made. or if the plaintiff 
is suffering from some temporary disability. or Wf through some statutory provision, an 
action will not yet lie, an attempt to recover will be unprejudicial when these circumstances 


are ehanged.”55) 
33@¢ XXI Encyc. Law, 272. Dillinger vo, Kelly. 44 Mo, 56), 
336 Tracy 0, Merrill, 103 Maz-, 280), Pepper vo, Donnelly, 47 Ky, 26%. 
Conn, 9. Bernheimner, 67 Mis<, 49%, | Krapp o. Eldridge, 33 Kan, 106, 


Page 114, footnote 27, for 41 read—— 4 . 
footnote 30, at the beginning, add—Aali Arixshaa Tagore v, Seerelary 


of State for India, Ll. R. XV 1. A. 186. 


Page 116. line 7. after the plaintiffs.” add— 

The deewions in Roghoonath vy. Suggout. 

Bundhvoo.*%a und in Nil Maudhub v. Brojo Nath* are vot against this, The former turned 
on the ground that the question of the extent of the land for which the defendant had 
been paying the rent claimed, even if relevant in the carlier suit, had not been heard or 
determined in it. In the latter case, the claim in the carlier suit: was for arrears of rent 
for certain years on account of a certain quantity of land. and the defendant denied his 
liability for the entire amount on the ground that a portion of the land comprised in the 
tenure was in the possession of the plaintiff himscH. The Court without f ruming any issues 
‘and without having any measurement of the land. but after considering the evidence which 
the defendant adduced. rejected his contention on the ground that he had failed lo prove 


it; and the decision was held not to be rea judicata in regard to the same coutontion by 
the defendant in a subsequent suit by the plaintiff for rent for the same land for some 
subsequent years. Macpherson and Banerjee, J. J., said: “ The decision in the suit of 
1888 went no farther than this, that the defendant, upon whom the burden of proof lay, 
had failed to make good the plea he advanced, and the n consequence was that he: 
failed to get the relief asked for, that is to say, a reduction of the rent for the years for 
which the rent was then claimed. But the cause of action is in this case different, cach 
year’s rent being in itself a separate and entire cause of action, and the mere failure of the 
defendant to prove what he tried to prove in the previous suit. would not, we think, prevent. 
him from proving it in this. The case might have been different if the Court had in the 
previous suit definitely determined the area of the land in the defendant's possession and 
the annual rent payable for the same. It might. then be said that the determination was 
veneral, and not limited to the particular years for which rent was claimed, and that the 
defendant could only succeed in the present suit by proving that the area and rent had 
since altered. The determination was not. however, of that charneter, and there is nothing 
in the judgment to indicate that the Court intended to decide anything more than it was 
strictly necessary to decide for the purpose of the suit, riz, the amount of moncy which the 
plaintiff was to recover for the years then in question,.,...We cannot say that the questions 


which the defendant raises in this suit were heard and finally determined in the suit of 
1888." 


f0a 1, L, R., VET Gal. 2i4. 1 80D LL, Be, XX] Cul, 296. 
Page 119, footnote 65, for 1 All. read LI AML, 
Pave 121. line 15, after concluded, add— 

In Marl v. Bull, eo a breach of warranty had 
been pleaded ina former suit) for the price of goods, and evidenee was taken as_ to 
it, and the trinl Court instructed the jury that “if the plaintiff, on the day the 
contract matured. presented their account and offered to deliver the goods, they fulfilled 
the contract on their part. and if the defendants did not. within a reasonable (ime, and 
within the custom of the trade. make their objection to the article sold,and offer to rescind 
the contract. they are bound by it, and plaintiffs should) recover.” The claim was decreed 
without any express verdict to the plea. and that the decree would not bar a suit on the 
breach of warranty forthe difference in value between the goods delivered and those 
contracted for. 

ble 15 Cal, 421, 


Page 124. line 2b. omet Sapercor figure 72. Omit footnote 72. 


Page 126, lines 21 and 22, emit’ in Aronprins ov. Kronprens, and 
footnote 88.0 Aor TW Jur N.S. 107, read d LF. Che. 239. 
Omit fout note 80. 


Pave 127, line 4, for Verdict reud—Verdict.” 


Page 127. live 7. atend ef line, add— 

“Tthus been held an several other cases also 
that a bend fide judgment would be binding, even if based ou an agreed statement of facts 
in which there was an error sufficient to change the result .#t-" 

%a Wohlford ¢. Oompton, 79 Vu. 233. Dean 0, Thatcher, 33 N. J. L. 473, 
Ohamborluin o. Preble, 11 Allen. 370. | Kirby o, Fitzgerald, 31 N.Y. 434. 


Page 127, line 20, after res judicata, add— 

My, Flint in his article on dtex Judicata says: 
~ Judgments by confession or consent. if given intelligently and voluntarily without colln- 
sion or fraud, are conclusive. They may be more carefully cxamined than judgments 
resulting from a trial. as the latter are decisions on the merits. while the former are given 
only as the parties can manage without contest. It is not material whether this judgment 
is had in the first instance, or only after litigation which is not. finally terminated ; and 
after judgment. by agreement, it can be re-opencd and reversed, and still have the same 
binding force. Ha case is dismissed by agreement, it is apparent. that, a mutual under- 
standing has been reached and that the entry made is simply to prevent any other suit upon 
the same matter. A confession of judgment in ejectment is just as effective as it is in any 
other class of cases; it concludes the issues and waives all rights and defences.” sea 

gee XXII Encyc. Law, 227, 

Page 129, line 1. for has expressly held that, read—licld the same in Burlen v. Sha- 
non,8 in which Foster, J., in delivering the judgment of the Supreme Court said: 
“A judgment and verdict are conlusive only as to those facts which were necessarily 
involved in them, without the existence and proof or admission of which such a verdict 
and judgment could not have been rendered.” 

1208 Am. Dec. 783. 


Page 129, linc 11, at the cud of the para, ddd.— 
Mr. Flint in his article on Hes Sudicata says: 
” There are many poiuts which are elementary and present as the fyundation upyn which te 
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base an action, which. though not passed upon directly, yet are impliedly and as a matter 
of course disposed of in a way to make it possible to consider the main question. Any con- 
clusions which a Court or Jury must evidently have arrived at in order to have roached the 
judgment or verdict rendered will be fully concluded. If a decision could not have been 
reached without passing upon certain minor maticrs. and yet the decision is reached, it is a 
fair and inevitable conclusion that thore matters have been considered and passed 
upon, and that the conclusion as to them was such as it must be to harmonize with 
the subsequent judgment depending so largely upon them. The rule is that whatever is 
directly adjudged and also whitever must be established in fact, and in any way made the 
subject of proof conclusive before any such judgment could have been rendered, is binding 
upon partics. privies or others not strangers, xo long as the judgment stands, and all these 
matters involved are then subject to the doetrine of res judicata, All matters included in 
n judgment, which have not really and legally been passed upon, innsmuch as they are 
ontside of, beyond and foreign to the issue, are surplusage and have no effeet,” 18a 
180 XXI Encve. Law, 193, 
Page 129, line 36. after states also, add— 

Thus in Mooker v. J0ubbard, 70 it was held 
by the Massachusetts Supreme Court that) a defendant, who in an aotion against him 
on a promissory note had suceceded) on ao plea and proof of a subsequent note for the 
same mount as given in renewal thereof. would be estopped from pleading in defence in 
usuit on the second note, that he had given it ona condition clieli was never fulfilled. 
The court: said: “Where a conclusion is indisputable, and conld only have been drawn from 
certain premises, the premises are equally indisputable with the conclusion. The judgment 
mready rendered between these parties established that the former note was paid by this 
one, To be valid asa payment if must necessarily have been valid as a note, That it 
was so. had therefore been judicially determined, and conld not be controverted again.” 

We 102 Mays, 239, 


Page 130. after line 5, add— 


In Young v. Brehe 29, the plaintiff had sued on two pro- 
missory notes, and the defendant pleaded that he had conveyed certain property of his 
to the plaintiff in full payment of those as well as the other notes held) by plaintiff, and a 
verdiet for the amount claimed was held to bar the musing of the same plea in a suit on the 
other notes : and Deonard. J... in delivering the judgement of the Gourt, said: Phe verdiet 
und judgment in the former case established) the fact conclusively that) the deed referred 
to was not delivered oraceepted in payment or satisfaetion of plaintiffs demands, and 
vousequently that the notes and claims in question in (hat aetion had net been paid there- 
by. Ef these was not such delivery or aeeeptanee of the decd as to constitute payment of 
the demands in question in that action, the same was true of the notes involved in this, 
hoeanse the transaction was entire, and the conveyanee covercd nnd satisfied the whole 
indebtedness, ifany part of it. Upou these facts. the judgment ins the former case, as 
evidence, was conelusive against defendant upon the only material issues raised in this 
crise, 206" 


20a 3 Ain. St. Rep. 892. White «. Coatsworth, 6 N.Y. 199. 
206 Berto. Sternburgh, 1b Aim, Dec. 402. McLeod @, Lee, 17 Nev, 103, 
urke o, Miller, 4 (tray, 115, Curpenter o, Schinidt, 46 Am, Duc, 147. 


Chastner er, Buekbeo, 1h Am. Dec, 356. 


Page 130, line 6, for Burhams eead Burhans 
Page 130. line 20. add ax note to state— 

Thus in /7ymex vy. Aatey.23a Bradley, J. said: A 
judgment is rex adjudicata as to those matters only which are within the subject- 
matter of the litigation. and those which, as incidental to, or essentially conneeted with it. 
might legitimately have been litigated inthe action, The question, and the only issue 
necessarily involved in the former action was, whether there was in the public the right 
to the strip of Jand as and fora street. and when the existence of such easement was 
determined, the purpose of the action was accomplished. To that extent the adjudica- 
tion is conclusive upon the plaintiff. But whether the place was used asa street, or open 
or visible as such, at the time of the sale by Estey to Todd, was not, so far as appears, 
legitimately within the purview of that action, or essentially for any purpose involved in 
its determination, That fact. therefore, was not material to that. controversy, and for 
that reason the plaintiff in this action for breach of covenant is not concluded by any 
expressions in that respect in the findings of the court in the former action.” 

23a 15 Am. St. Rep. 435. 
Page 183. line 5, after looked read,—Aud held that he could look— 


line 7. after him. add— 
In Perurian Guano Co. v. Dreyfus Brothers Co,, 35¢ 
Lord Watson said: “hold it to be nar only competent but necessary (0 refer to the 
pleadings of the parties and to the other orders of Court for the purpose of ascertaining the 
precise issues rained) in the action with respect to detention, and the extent to which there 
were dealt with by the Court either affirmatively or negatively.” 
WT A.C, 184, 
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Page 183, footnote 38, for 88, read 38 
Page 134, line 11, for decided, read decided.” 
Page 135, line 36, As a note to estoppel. add— 

Speaking of the identity of the issues in the 
twe suits, Mr. Wells says 84 : “The rule deducible from the authonttiesis that ia may 
be proved by such parol evidence as does not contradict the record, but in all cases the 
record, so far as it presents the matter at all, must. control as to what was the issue in the 
first case... . It is competent for a party to prove by parol what questions were really 
considered and determined in the prior action,*® whenever the form of the issue in the trial 
relied on is so vague that this cannot be ascertained by inspection of the record*8e, But 
when the record does show cither that an issuc was or was not tried, parol evidence 
on that matter is not allowed to contradict it; but what needs not to appear, or what 
in fact does not appear, may be proved by parol, in order to establish the identity of the 
subject-matter, or of the grounds on which the former judgment was rendered.” 


46q Wella Res, Jud, 252, | 48¢ Miles o, Oaldwell, 2 Wall. 43. 
48 Battorff o. Wise, 53 Ind. 35, 


Page 186, line 3, after but read—it is. 
line 5, for to show read—that it may be shown. 
line 10, for suit, read suit.5%¢, 


footnotes, add— 
Dutton v. Woodman, 57 Am. Dec. 46. 


footnote 51, for 388 read B58 


Page 137, line 1, after party. add— 

Mr, Flint says: °24 © Hf acase includes a variety of 
issues which are submitted to the jury at the trial, with sufficient evidence to establish 
them, it will be primé facie proof that all these issues have been determined, and included 
in, and concluded by the verdict, if such verdict is u general one which presumably covers 
every point involved in the case.” 


XX1 Encyc. Law. 


Page 137, at the end add— 

In Russell vy. Place, °a Field, J., in delivering the judgment 
of the Court said:—“ If it appear that several distinct. matters may have been 
litigated, upon one or morc of which the judgment may have passed, without indicating 
which of them was thus litigated, and upon which the judgment was rendered,—the whole 
subject-matter of the action will be at large, and open to a new contention, unless this 
uncertainty be removed by extrinsic evidence showing the precise point involved and 
determined.” 

33u, 04 U.S. 606. 


Page 138, line 34, afte the same, 

hisarticleon = |, a 
A final judgment is onc which determines the rights of the parties in the suit or 
u distinct and definite branch of it, and reserves no further question or direction for 
future determination,®14 except. such as may be necessary to carry into effect,6te but a 
judgment may be final though it does not. determine the rights of the purties, if it ends 
the particular suit. . . . . As a gencral rule, a judgment is not considered final 
which settles part only of several issues of law or fact,” 14, 


61g XII Enoyc, Law, 63. 610 Klink ©. Str. Oumeta, 90 


Cin. 604 
615 Leese o, Sherwood, 21 Oal, 151. Ludlow o. Kidd, 3 Ohio, 541, 
Obieago L. Ins. Co. o. Anditor, 100 Ill, 478, 61d Hickn o, Couch, 98 N. Car, 113. 
Morris o, Morange, 38N. Y. 172. Welch o. Kinsland,¥3 N. Oar, 281. 
Linn v, Arambould, 55 Tex. 611. Bond o, Marx, 58 Alan. 197, 
Ware o, Richardson, 56 Am. Dec. 762. Shirey o. Musgrave, 20 W. Va, 276, 
Feaff o. Hewitt, 69 Am. Dec. 634° 


Page 140, linc 36, at’ the end of the para, add— 

In Ramasami v. Sami,7*®@ a decree of re- 
ed under Sec. 92 of the Transfer of Property Act, 1882, conditional on pay- 
1. .uw as0Ptgage amount within three months, and directing that the plaintiff mort- 
will be barred from redeeming after that was held to be ree judivata in a suit. 
for redemption after the expiry of three months without payment. It was 
that the decree was not final as it had not been followed with an order under 
of the Act, but Sir Arthur Collins, C. J., and Davies, J., anid :—* Orders passed 
93 are, in our opinion, merely supplementary to the decree under section 92, 

the terms of the decree have or have not been fulfilled. It is clea) ** 


9 





in this case when the three months time allowed in the decree had vm ee without 
yment being made. no extension of timc for payment having been granted, the decree 
inban a final decree without any further orders being required. That decree then being 
a final one after confirmation in appcal, the present suit being based on precisely the 
same cause of action as that suit. is, of course. barred as rea judicata,” 
73¢ 1I.L. R., XVII Mad., 96, 
Page 144, footnote 80 for 89 read. 80 


Page 144, footnote 83. for Compant read Compart 
add at the end— Rogers v. Hatch, 8 Nev. 39: Cain v, 
16 Nev., 430; Young v. Brehe, 3 Am. St. Rep. 892. 


Page 147, line 34, at end of para add—lt a new trial isgranted. or a case referred 
back, and a reversal of the judgment ordered, it will. of course, not conglude a subsequent 
action, 1004, 


100@ XXI Encye. Law, 26, 


Page 150, line 80. after judgment add— 

Mr. Wells says: “Actually adjudicated isaues 
must, in general, be involved in the final judgment in order to be conclusive. And go it 
has been held that an allegation of a complaint which does not enter into the judgment is 
not subsequently available as a bar or in evidence '®@, . . Kven if matters do pass into 
the verdict. they do not bind unless they pass into the judgment necessarily... 
It is the verdict with the judgment of the Court upon it which constitutes rex judicata led 


Ibe Sweet o. Tuttle. 14 N.Y. 469. | 166 Wells Res. Jud. 249, 


Page 153, after line & read— 

This Explanation, however, evidently contemplates a decree 
heing passed which does not expressly grant a certain relief. and it lays down that such 
relicf must in that case be deemed to have been refused. Where therefore a suit’ is not 
heard and determined, but allowed to be withdrawn, though without leave to bring a fresh 
suit, See, 13 and this Explanation can have no application, 2% 


29a Kamini Kant Roy o Ram Nath, J. 1, R., XXT Cal. 265, 


Page 154, Line 16 after in add— 

Jiban Dax vy. Durga Persad 4q that if mesne profits from 
date of disposscssion up to the date of the suit were claimed in a former suit, and there was 
no enquiry or mention as to them in the judgment, a claim for them in a subsequent suit. 
would be barred. It was argued that Explanation Hl “is meant only to bar so much of 
the claim as is expressly dealt with in the judgment but is not referred to expressly in the 
decrec. Banerjee, J.. however. in delivering the judgmeut of the Calcutta High Court, said : 
“We find neither reason nor authority for such a contention. If any matter is expressly 
dealt with in the judgment, the principle of res judicata would apply to it, notwith- 
standing that the decree does not refer to it expressly, by reason of the express words in 
the enacting part of Sec. 13; and if the object of Explanation [IT was merely to prohibit. 
the trial in a second suit of an issue already tried and determined in a former suit, not- 
withstanding the absence of any allusion in the decree to the matter su dealt with, 
Explanation [11 might as well have not been yiven.” It bas even been held in 


I. L. B. XXI Cal, 253, 


58, line 2, at the end of the pura, add— 
Eee Geter y - And the identity of the partics to a 


former suit may be shown by evidence a/iunde where it is not established by the record.$¢ 


66 Garwood v, Garwood, 29 Cal. 514, 

ine : ter judgment udd— 

in the former suit. bat it appeared that he was an active participant in its 
pa igh ll ee asa witness, claiming the property in dispute as his own, and in the 
absence of the record plaintiff (who claimed to hold only as the bailee of the present 
plaintiff), assuming control and direction of the case, and employing and paying attorneys 
to attend to it, it was held that such facts brought him very clearly within the definition 
of a party. 
. 18@ 63 Mo. 194, 

Pee ABU HGIE nite In Central Baptist C. & Sv. Manchester, 43a Matteson, 
C. J.. in delivering the judgment of the Supreme Court of Rhadle Island, after 
referri to several Cases, said: “It isevident from these authoritics that it is not sa fficient 
to eae a party by a judgment in a former sui! against his servan!, agent, or employee, 
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to which he was not a party of record, that he employed an attorney who was present for 
him and participated in the trial, since to bind one. nota party of record, by a former 
judgment, it is essential that he should have openly intervened in the former suit, assum - 
ing its direction and control, to the knowledge of the opposite party, for the prosecution or 
defence of some interest. in the subject of the suit, or to avert a liability he may be under 
to indemnify the defendant. against an adverse judgment.” 
884.33 Am. St. Rop. 893. 

Page 161, footnote 33, for A.M.. read Am. 

Page 164, line 3, after suit.55 add— 

In Sinelair v. Siwlair, Parke, B., said: “The 
parties to a suit are the plaintiff and defendant, and that a procheinamy is nota 
party to the suit, but simply a person appointed by the Court to look after the interests of 
the infant, and manage the suit. for him.” Pollock, C. B., in that samo case said: “It 
nppears to me that the view taken by this Court. in the ease of Morgan v. Thorne, 8a is 
perfectly correct: that he is not a party, but. is merely to be considered as an officer of the 
Court. specially appointed by them to look after the interests of the infant.” 

$347 M. & W. AM, 
Page 164, line 33, for error. read error, 5a 
Page 164, footnotes, add— 
55q Vide to sane effect. Joyce v. MeArey, 89 Am. Dee. 172; 
wv. Laher, 74 Am. Dee. 291; Loyd v. Malone, 74 Am. Dec. 179; Kuchendeiser v, 
, 41 Il. 172; Me Lemore v. Chicago RK, Co., 58 Miss, 514, 


Page 166, line 20, after null. add— 

Mr. Robbins in his article on Judgmenta says®7a: “A 
judgment rendered against an infant on confession or default. or on an appearance by 
an attorney, or without the appointment of a guardian ad litem, is erroneous but not. 
void.67h The record mast show. however that the infant was made a party to the action in 
lecal manner.®7¢ 


XII Encye. 87, Sharpe. Findley, 71 Ga. 654, 

Vide Allman o. Taylor, 10} TIL 1, Emeric ¢. Avarado, 64 Onl, 531. 
Grantham #. Kennedy, 81 N. Car. 148. 6Te Goleman eo. Coleman, 98 Am. Dec. ®6. 
Townsen:! vo. Oox, 45 Mo. 401, Shacfer 0. (intes, 38 Am. Dec. 164. 
Montgomery ¢. Carlton, 66 Tex. 36 Pond o. Doneghy, 18 B. Mon, 568. 
McLemore oe. Ohicago R. Oo., 68 Misa, 5)4. | Hin ter o Hatton, 45 Am. Deo, 117. 


Page 166, line 30, for void, read void.74u 
Page 166, footnote 68, for 45 M., read 45 Mo, 


Page 166, footnotes, af the end add — 
734, Sacramento Savings Bank v. Speacer, 53 Cal. 737, 
Foster v. Jones, 23 Ga. 168. Johason vy. Pomeroy, 31 Ohio, 247, Wood v. Bayard, 68 Pa, 
St, 320. Campbell v. Kuhn, 45 Mich. 515. 


Page 172, line 9% after themselves. 
In Harvey ov. Oxborue,a the lodian Supreme 
Court said : “Where two partics are suce in the same action, and one files a separate answer 
to the complaint. and not inthe nature of a cross-complaint against his co-defendant, such 
co-defendant. cannot, under our code of practice, demur or reply to or join issuc in any 
manner upon such separate answer. And in such a case the finding and Judgment of the 
Court, on an issuc joined in such separate auswer by the plaintiff, will not necessarily con- 
clude and determine any of the merely relative rights of the defendants as between them- 
selves,” 
9$@ 66 Ind, 635. | Goodnow ¢. Stryker, 63 Iowa, 221. 
Vide to same effect. 
Page 172. footnote 94. at the end add— 
McMahan v. Geiger, 39 Am. Rep. 489. Rire + 
Outler, 84 Am. Dec. 747. Torrey v. Pond, 102 Mass. 355, 


Page 172, footnote 95, for 35 Ala, 312. read—73 Am. Dec. 491. 
For Dunean read Duncan 


Page 175, footnote 13, fer 29. read 41. 


Page 177, at the end add— 

Mr. Wells says?7,: “The reiative ition of the parties to 
the record in the two actions is not regarded as material. ey may be ively 
plaintiff and defendant, and defendant and plaintiff, without altcring the t of the 
first litigation between them 75; because it is nevertheless an issue between the parties.” 

Me Wells Res. Jud. 16, } 2%b Barker », Cleveland, 19 Mich, 236. 
11 


Page 178, line 36, after decision.” 

In Thompson v. Roberts, 5%6 Grier, J.,in deliver- 
ing the judgment of the United States Supreme Court said : “ No good reason can be given 
why the ies in this case, who litigated the same question, should not. be concluded 
by the decree because others having an interest in the question or subject-matter were 
admitted by the practice of a court of chancery to assist on both sides. The question, as 
between the present parties, is ree adjudicata, aud none the less binding because others 
are concluded also. A contrary doctrine would sacrifice 2 wholesome principle of law to a 
mere technical role having no foundation in renson, making a distinction where there is 
no difference.” 


32a 24 How. Sl, 


Page 180, after line 36. read— 

In Leggutt v. Great. Northern dy. Co.,45e Quain,J., said: © It 
is generally put in the books that the plaintiff must not be only the same person, but. he 
must be suing in the same right. 1 think that in these two actions before us, although the 
administratrix nominally is the plaintiff, yet the administratrix is not sting in these two 
actions in the same right, but in very different rights altogether, and, therefore, that the 
estoppel does not arise. The present action which is now before us is an action by an 
administratrix in the ordinary sense of that. word, representing the cstate of the intestate 
and in point of fact bringing an action fora loss tothat estate 2.0. 0.0.0.) But when we come 
to Jook at the previous action it, seems to be an entirely different kind of thing. (Having been 
brought under Lord Campbell's Act, which) gives an entirely new action, not an action 
connected with the estate of the deceased in the slightest degree, and the damages recover- 
able in it would be no part of the estate of the deccased, The Act. merely says that the 
nominal person to bring the action on behalf of certain relations—not on behalf of the 
next-of-kin or the creditors of the deceased, but on behalf of the beneficiaries, certain 
relations named in the Act—shall be the executor or the administrator. It is plain, theres 
fore, that an action brought by the person designated by the statute, is brought in an 
entirely different right from that in which the action is bronght by the executors gencrally 
as representing the estate of the testator or the intestate, TP therefore feel clear upon the 
point that these actions are not brought in the same right. and that, therefore, the finding 
in the one does not constitute an estoppel in the other.” Ino the United States also, often 
x suit is brought in an individual capacity, and another in an official or fiduciary character 
without the interference of the doctrine of rex judicata.* y Tt is of no consequence that 
the plaintiffs made them thus parties as judgmentecreditors, and in’ ignorance of their 
chattel mortgage. The plaintiffs in this suit were not ignorant. of the existence of their 
own mortgage, and they knew that the plaintiffy in that suit) claimed a prior lien 
upon the property in question therein, and were seeking to enforec it) against them and 
all subsequent incumbrancers, or to cut off all subsequent liens of whatever nature, They 
were called npon to set up their claims and assert their rights, and omitted to do so, and 
suffered the plaintiffs in that suit to take the said decree and proceed to execute the same 

ee wh) OU is Sugeested that the said) judgment and decree are not conclusive, 
because the plaintiffs were male partics as Judgmentecreditors, 1 do not think this position 
at all tenable. The plaintiffs were made parties as subsequent incumbrancers ; it matters 
not what their liens were ; they had an opportunity to set them up and litigate the question 
jn that suit. 


4$_4 1Q. B. D. 599. Bradley v, Andrews, 51 Vt, 525. 
436 Flint 0, Bodge, 10 Allen, 128. Karr 0, Parks, 44 Cal. 46, 
Nailley vo. Neilley, & N, Y. 862. v. Chicugo RB, Co,, 45 Wis, 


Page 182, line 19, after his father. add— 

The plaintiff in such a casq may no doubt be 
anid to be claiming under a different title, but he can hardly be fxaid to be suing in 
different capacitics. This was the view taken in Benjamin v. Elmira,5% in which a suit by 
a person was held to be barred, because in a former suit against him on a certain title he 
had not pleaded his other title in defence ; and Smith, J., in delivering the judgment of the 
New York Supreme Court, said: ‘If there is anything in the principle that when a party is 
brought into court. and given an opportunity to present his claims, he must do soat the peril 
of being cut. off and foreclosed in respect to all such claims, the plaintiffs are clearly estopped 
from going back of this decree. They were subsequent incumbrancers upon the property 
in question. 


89@ 49 Barb. 448, 

Page 186, line 4, for Doo read— Doe dem Foster 
Page 186. line 7, for from read—tor 

Page 186, line 7. for to be readein 


Page 186, line 10, for subsequent read—subsequently 
footnote 8). for 768. read 790. 


Page 189, footnote 6, omit—Philipson v. Kurt of Eyrement, 6 Q. B, 687. 
Page 191, line 29, for The decision in NMugenderchunder Ghose v. Kamines 


is not read— 

In Hari Nath v. Mothurmohuna the defence was that a suit, brought by the 
laintiff's mother, in her lifetime, against the same defendant, for her shore, had baen 
ismissed by a final judgment on the ground of her claim having been barred by limi- 

tation; and their Lordships of the Privy Council held that the decree dismissing the 
daughter's claim as barred was binding on her son ; and Sir R. Couch, after referring to their 
Lordships’ decisions in Katama Nutchiar v. Ruja of Shiraguaga Case andin Aum-rtolall v. 
Rajoneekant*> said : “ The estate to which S. as the survivor of the daughters succceded was 
similar to the estate of a widow, and the principle of these decisions applies equally to it.” 
In Chukhun Lal Roy v. Lilit Mohan Roy, %¢ a Division Bench of Calcutta High Court 
held that the dismissal of a claim by a a An to her deveased husband, on the ground 
of the validity of the will against which she claimed, would not bara suit after her death 
by the next reversioner claiming on the same ground against the will. It was contended 
that as the widow fully represented the estate, and as the question of th: validity of the 
will was rais:d in issue in the previous case, the decree dismissing her claim op :rated by 
way of res judicata against the suit: of the reversioners. The contention was overruled, 
however, on the ground that it proceeded upon th») assumption that the widow (R.) did 
represent th estate of S. (the deceased testator). Ghose, J., in delivering the judgment 
of the Court said : “ Under the will and codicil, the parson who represznted the estate 
was certainly not R. The suit was not one for ths construction of th: will and calicil, 
and all the partics interested were not purties to that suit; and it seoms to m> that it would 
be stretching the doctrine of res judicata to an ureasonable extent if we were to hold that, 
nothwithstanding the widow of the deceased did not represent the estate.” Nor is the 
decision in Mugenderchunder Ghose v. Kaminee Dassce 


“al. Le. R.. XX Cal, §, te LL. R.. XX Cal, 006. 
*OL, RID 1. A. 113, 


Page 192. line 39. after reversioner. add— 

On the same principle, Karl, GC. . in delivering 
the judgment of the New York Supreme Court in Heat ve Church af 8! Michael Va 
said: * Where an estate is vested in persons living subject only to the contingency that 
persons may be born who will have an interest thorein, the living owner of the 
estate, for all purposes of any litigation in referenec thereto and affecting th: jurisdiction 
of the Courta to dval with the same, represent, th: whole estate. and stand not only for them- 
selves, but also forthe persons unborn, This is a rul:of convenience, and almost. of 
necessity. The rights of persons unborn are su'Hciently cared for, if, when the estate 
shall be sold under a regular and valid judgmant, its procecds take its place and 
are secured in some way for such persons.'46" So also,in Beyleor v. Dejurnette. the 
Supreme Court of Virginia said: “It is well settled that it is not necessry that 
remaindermen after the first. estate of inhcritanee should be made parties, and where 
real estate is in controversy which is subject to an entail, it Is sucient to make the first 
‘tenant in tail esse in whom an estate of inheritance is vested a party, with those claiming 
prior interests without making those parties who may claim in remainder or reversion after 
such estate of inheritance. And a decree against. such tenant-in-tail will bind those in 
reversion or remainder. although, by the failures of all the previous estates, the estates in 
remainder or reversion might afterwards become vacated,” 


Weg 32 Am, St. Rep. 04. Nolinev. Creenticld, 34 At. Dec. 363, 
31h Calvin on Duel ie 4%. Wills vo. Slade, 6 Ves, 405, tig Lb Gratt. 152. 


Guskell «. Gaskell, 6 Sim. 643. 
Page 192, footnote 8, fur Lfia read I fila 


: ine 34, after successors, add— 
a ac Mr. Robbins in his article on Judgment 
against an Odicer affecting the rights and privileges 
of the office is binding upon his successors. A judgment for or against his right to hold 
the office is binding upon those who claim under him.) . . . . Buta judgment 
against one who draws in question the right to an office or franchise is not conclusive 
against another person drawing such right in question.'®c 
16a XII Encyc. Law, 94 18e State o. Cincinati Gas Co., 18 Ohio, 232. 


166 King ©. Grimes, Buller’s N. P. 991. | 
Page 196, line 17, after co-tenants.” read—=The same has been held in other cases also.*1¢ 


Foot-note 20. add at the beginning—Surend.r Nath v. Brojo Nath, 1. L, B., 
X11] Cal., 352. 
18 


says'Sa :—— Ajudgment for or 


Page 196, Footnotes, after footnote 31 add— 


. *\a Walker v. Perryman, 28Ga. 309. Base v. 
Sevier, 68 Tex. 567. Gervish v. Bragg, 56 Vt. 329. Bennett v. Hethington, 16, 8. & B. 196. 


Page 198,Line 4,after them. insert—In Steele v. Lineberger,®%a the Pennsylvania Supreme 
Court said : “A judgment against an administrator is coneliaiee as to be personal pate: 
but only prima facié as to the realty. Heirs and devisees have a right to a day in 
Court before their interests can be affected by a judgment against the administrator, and 
they may question and disprove any and every item included in or constituting the judg- 
ment against the administrator, if they can.” Mr. Flint directly anys : “ The administrator 
has an interest directly adverse to the heirs in realty, instead of being privy to them. If 
the administrator brings a suit directly for the heirs and to their benefit they may be 
estopped by it.285” 


69 Pa, St, 313. | 286 XXI Eneyc, Law, 166. 


Page 199. Linc 36 to executors. as note, add— 
In the case cited, the United States Supreme 
Court said; * Notwithstanding the privity that. there is between executors to a testator, we 
do not think that a judgment obtained against one of several executors would be conclusive 
as to the demand agaiust another exccutor qualified in a different State from that in which 
the judgment was rendered.” 


Page 200, Line 5, after jurisdiction.” add— 

Mr. Robbins in his article on J udgm2nt 
says:*%@ “ A judgment for or against an‘executor is conclusive evidence: for or aguinst 
another executor underths sam? will who has quilifizlin the sam: Stata !4o.... A 
judgment against ex:cutor or alministrator is not binding upon an executor or administra- 
tor who has qualified in another State #3¢.” 


42a XII. Encyc, Law, 91. 42c Thatchell v. Berney, 65 Ala, $9. 
42b Wolfinger v, Betz, GU Iowa, 594, Molan oe, Meck, 18 How. 16. 
Steele o, Lineherger, 59 Pa, St, 308, Taylor v. Barron, 35 N. H, 86, 


Page 202, Footnote 55, for 706, read 635, 
Page 203, Footnote 62. fur 296. read 246. 
Page 204, Footnote 71, for S. 707 read 687, 


Page 200, after Line 15, add— 

Thus in Valentine v. Mahoney, *5e it was held that in an action 
of ejectment against a tenant, the landlord would be concluded by the judgment as fully as 
if he were a formal party, provided he had put his title in issue, and assumed the defence, 
under notice by the tenant, and with the tenant's permission. Rhodes, J., in delivering the 
judgment of the Court in that case said: “A possible future controversy between the 
landlord was not the only or the principal purpose in view in securing to the landlord 
the right to defend the action in the tenant's name, but it wasthat the issue between the 
plaintiff and the landlord's title might be litigated and determined. Ifjudgment when for 
the plaintiff would not bind the landlord, he could not avail himsclf of its benefits when it 
was for the tenant. It is impossible to conccive that the Courts should concede toa person 
the right to participate in an action without his being bound or benefited by its results.” 
Mr, Wells says **? ; ‘“ The general rule deducible from the authorities is, that the tenant 
is bound by the landlord’s prior acts and probably by the landlord’s subsequent loss of title 
on grounds pre-existing the leasc, while the landlordis bound by proceedings against his 
tenant only so far as he has notice thereof and is admitted to defend therein.” Similarly, 
Mr: Robbins in his article on Judgment says**o :“ A judgment against a lessor is binding 
upon a subsequent lessee,**¢ but not upon a lessee in possession when the action was 
commenced.**¢ The lessor is not concluded as against the successful party by a judgment 
against his lessee,**f unless the issue involved the title to the land in defence of it.” 

45a $7 Cal 894, “y Chant ¢. Reynolds, 49 (al, 218, 
455 Wells Res. Jud. 69. artlett «. Boston Gas. Light Co., 142 Mass. 
459 XII Encyc Law, 95. 200 


$4 Bennett e. Couchman, 49 Barb. 73. Read v. Allen, 58 Tox. 880, 
_ 48¢ Satterlee o, Blias, 36 Val. 459. Ryerss ec. Ripley, 25 Wend. 483. 
Georges v. Hufschmidt, 44 Mo, 179. Kent o. Lasley, 48 Wis. 267. 


Page 205, Line 32, for other cases, read—other cases.” %a 


Page 205, Footnotes add— 
79a Miller v. White, 50 N. Y. 187. Merchants Bank v. 
Chandler, 19 Wis. 434. Lamar Ins. Co. v. Gulick, 102 Tl. 41, Wilson v. Pitteburgh 
Coal Co., 48 Pa. St. 424. 
14 


Page 205, Footnote 81, at the begginning add— 
/ till v. Dudley, 39 Am. Dec. 750. 


Page 205, Footnote 82, at the end add—— 
Hudson vy. Carman, 41 Me. 84. Hamilton v. 
Glenn, 85 Va. 901. Lymon v, Faris, 53 To wa, 498, Morria Co. v. Hinchman, 31 Kan, 729. 


Page 206, Line 2. after Courts,8* add— 


Even the New York Supreme Court appears to have 
(aken the same vicw in later cases, 84a 


S4a Stephens o. Fox, 83N, Y, 312. 


Page 206. Footnote 83. for 9 Sup. Ct. Rv 739 read— 


1381) OU. OS. 329, Glenn v. 
135 UT. 8. 433. 


Page 206. Footnote 84. for El. read Kil, N.S. 
Page 206. Footnote 88. after Mor. read—Corp. 


Page 207. Line 22. at the end of Section add— 

So algo, as pointed out by Mr. Wells, a" A 
corporation has no such privity with the persons composing it that a suit by the latter in 
their individual names, though styling themselves trustecs of the corporation, will debar 
a suit on the same cause of action—as, for cxample, title to lands—brought subsequently 
by the corporation." 


Wells Res. Jud. 152. 
Page 210, marginal note, for jointly interested raad—having similar interest. 
Page 210. Footnote 5, at the end add—Kerr vy. Blodgett, 48 N. Y. 66, 
Page 311. top healing for jointly interested ve1d—having similar interest. 


Page 211. Line 6. after the rest. add— 

In Commissionera of Sewers v. Gellatly,®a 
Sir George Jessel, M. R.. citing Mayor of York v. Pilkington,*b paid: “He unders the 
rule of the Court of Chancery, ever since Lord Hardwicke’s time, to have been this, that 
where one multitude of persons were interested ina right, and another multitude of per- 
sons interested in contesting that right, and that right was a general right—ard it was 
utterly impossible to try the question of the existence of the right between the two 
multitudes on account of their number—some individuals out of the one multitude might be 
selected to represent one set of claimants, and another set of persons to represent the 
parties resisting the claim, and the right might be finally decided as between all parties in 
a suit so constituted. No doubt the Plaintiffs must have the right of selecting the Defend- 
ants unless the persons intercsted in resisting the claim chose to file a bill to establish their 
rights, in which case the two suits woulc go on together as cross-suita,”’ 


8a 8 Oh, D, 610. | 88 1 Atk, 288. 
Page 211 Footnote 10, for VIL A., read—VI, J. A. 


Page 217, Line 1, after Kesavan 5}. ad d— 

. Referring to the Full Bench decision and to 
the decision in Sridevi v. Kelu Hradi, Sir Arthur Collins, C. J., and Sheppard, J., held in 
Chalapreth Komappan v. Ukkaran, that Sec. 30 did not apply, and said :—* It has been 
more than once decided that although the members of «# tarwad or family may in an 
irregular fashion be represented by a Karnawan of the tarwad, the decree does not raise an 
absolute estoppel against members not actually brought on the record.” 


Page 218, Footnote 35, for 85, read 35. 
Page 233, footnote 49, for 8 read U. 8. 


Page 227, Footnote 76, omit—Heard v. Lodge, 32 Am. Dec. 197. Jrwin v. Backus, 85 
Am. Dec. 125. 


Page 229, linc 2, after litigation.” read—It is a general rule, that if the purchaser or any 
subsequent vendee, is sued in replevin or trover, or in any other action involving the ques- 
tion of title, if he gives notice to his vendor of the pendency of the action and its nature, 
the judgment is conclusive evidence against such vendor.” - 


Page after 281, Line 13. 
In Spencer v. Dearth,*. Wilson, J., in delivering the 
judgment of the Vermont Supreme Court said: “ Where the defendant in the second 
action had notice of the former suit and an opportunity to make defence, or where the 
defendant in the second action voluntarily appeared and assisted in the former pro- 
ceedings or in casc of a payment made by a co-contractor, who is a party of record in the 
second, but was not in the first action, ora release to himof the whole cause of action. 
or accord and satisfaction, where either of such matters is presented in the forn 
by the party therein, and urged for himself and through his agency for and on 
another party not on the record, but having a direct. interest arising from 
or by operation of law to prosecute or defend the suit, and the same .o piuswwusu vs 
defended with his express or implied countenance, such judgment is conclusive evidence in 
the second suit of the matters so adjudicated in the former action.” 

91q 43 Vt. 03,106. , 

Page 281, after Line 33, add— 

“ Tnsuits for contribution also, the question turns upon 
uotice, because if the party asking contribution had proper notice of the former guit and an 
opportunity to join in a defence. the judgment in that suit: will be res judicata.3q" 

a Fletcher ¢, Jackson, 56 Am. Dec. 18. Preslar ¢, Stallworth, 37 Alu. 408. 
Kramph v, Hatz, 63 Pa. at, 529, 
Page 232, Line 2, after money. add— 
And that remark was quoted with approval in 
Gibson v. Lore,®*a with the observation that. “it has been adopted by able legal writers as 
cardinal principle, settling that doctrine upon this matter,and has also received the 
sanction of decisions of Courts of the highest respectability.” It was also cited with 
approval by Parke,B., in Smith v. Compton,**6 in which Lord Tenterden, C.J., further said : 
~The only effect of want of notice in such a case as this, is to let in the party who is called 
upon for an indemnity to show that. the plaintiff has no claim in respect of the alleged loss, 
or not to the amount alleged; that he made an improvident bargain, and that the 
defendant might have obtained better terms if the opportunity bad been given him.” 
91¢ 3 Flor. 616. | 9803 B. & Ad. 407. 
Page 232, Line 10. after to defend®>. add— 


Ruger, C. J. said: ~The liability of the author of the act which oecasiong the 
injury, does not depend upon the fact of lis receiving notice of the action brought by 
the injured party against the municipality . . . the only object of notice in such a 
vase is to cnable the corporation toavail itself of its right to impose the burden of defence 
upon the party ultimately liable, and to estop the author of the injury by the judgment 
recovered, from again contesting the facts upon which judgment depends. The omission to 
give notice in such cases does not go to the right of action, butsimply changes the burden 
of proof, and imposes upon the party against whom the judgment. was recovered, the 
necessity of again litigating and establishing ajl of the actionable facts. But if the 
party who is ultimately responsible has notice of the pendency of an action against. bis 
indemnitce, and is given an opportunity to defend. and neglects it, he is still bound by the 
result of the action and estopped from controverting in an action subsequently brought. 
against him by such iudemnitee, the facts which were litigated in the original action.” 
95, 96 N. Y. 660. 

Page 233, Line 6, effer estopped, read—that notice need not be direct. or actual, and that 
circumstances amounting to notice or actual knowledge that the suit is pending may be 
sufficient to charge the indemnifying party. 

Page 233. At end of the note udd— 

Mr. Flint. says 6a :—* The notice may be cither express 
or implied, direet or indirect. actual or inferential, and if it can in any way be brought 
home to them they (the surcties) are regarded as charged with notice,” but he himself adds 
further on® that the notice must be certain, explicit, and unequivocal. 

ga XXI Encyc. Law, 169. 66 XXJ Encye. Law, 173. 


Page 235, Footnote 16, omit—SPritchard v. Micheock. 6 Man, & G. Vd, 
Footnote 18, for Niv. read Nav. 
Page 236, line 30. after any other. add— 

Mr. Robbins in his article on Judgment enunciates 
the entire rule as follows 244 :—" A judgment for or against a bailor is conclusive upon 
the bailec.2#3 A recovery and satisfaction by cither bailor or bailec is a bar to a 
subsequent action by the other: but a recovery and satisfaction by the bailee has been 
held not to bar an antecedent action by the bailor.2+¢ Judgment against a bailee is not a 
bar to an action by the bailor against the successful party. But judgment against a 
bailee in an action defended by the bailor is binding upon the latter.* #4" 

Ma XII Encyc. Law. 93. | 34c Steamboat Farmer 0. McCraw, 31 Ala. 659 


246 Green ¢. Clarke. 12 N. Y. 343. 34d Tarleton ov. Johnson, 25 Ala. 300. 
Burton o. Wilkinson, 18 Vt. 184. r) 


16 


Page 236, footnute 25. for Young Lr parte 17 Ch. D. 668. read—Candee v. 
2 Comst. 274. 


Pace 238), footnote 10. fur O read 462, 
it 46. 


Page 239. Line 2. fur passing read prongvuncine 
Page 250. Footnote 52, for Sadauaud read Sadanan| 
Page 256. Footnote od. for El read AVA, 

Page 261, Top Heading for some read—same 


Page 265. line 26. add asa note to Bxeter— 

Lord Romilly, M. oR. in this case said —" If the 
decision (of the Club) has been arrived at bead fide, without any caprice or im- 
proper motive. then it isa judicial opinion from) whieh there is no appeal, None but. 
the members of the club ean know the little details which are esseutial to the social! 
well-being of such a society of gentlemen, and it must bea very strong case that would 
induce this court to interfere.” The same was held by the court of appeal in Dawkinea vy, 
Antrobus, 8a in which Lord Justice Brett said -—* The only question which a court can 
properly consider ix whether the members of the club, haveacted atra rires or not, 
and it seems to me the only questions which a Court. can properly entertain for that 
purpose are, whether anything has been done which is contrary to natural justice, 
although it is within the rules of a club—in other words, whether the rules of the 
elub are contrary to natural justice; sceondly, whether a person who has not 
condoned the departure from) them has been acted against contrary to the rules of the 
club; and thirdly, whether the decision of the club has been come to bond fide or 
not. The Court. has no right to consider whether what was done was right or not, 
or, cven asx substantive question, whether what was decided was reasonable or not.” In 
Gompertz v. Goldingham”°bthe Madras High Court set aside as wrongful the expulsion 
of a member of the [Bellary Club from it, but’ on the ground that the charge on which he 
was expelled had not been brought to his notice. The Privy Council has taken a similar 
view in regard to religions associations also. Thusin Long v. Bishop of sd Town, °% their 
Lordships said :-—* The Church of Kngland, in places where there is no chureh established 
by law, ix in the same situation with any other religious body—in no better, but in no 
worse position: and the members may adopt, ag the members of any other Communion 
may adopt, rules for cuforcing discipline within their body which will be binding on those 
who, expressly or by implication, have assented to them. It may be further laid down 
that where any religious or other lawful association has not only agreed on the terms 
of its union, but has also constituted a tribunal to determine whether the rules of the 
association have been violated by any of its members or not, and what shall be the conse- 
quence of such violation ; the decision of such tribunal will be binding when it has acted 
within the scope of its authority, has observed such forms as the rules require, if any forms 
be prescribed, and, if not, has procecded ina manner consonant with the principles of 
justice.” This was adopted by their Lordships in Brown v. Cure of Montreal,°°d in which 
it was held that burial to a Roman Catholic in a certain cemetery reserved for members of 
that faith was improperly refused under the orders of the Bishop. Mr. Justice Berthelot 
in the Court of Review in Lower Canada said :‘ Le bupteme, le mariage et la sépul- 
ture sont de matiere miate, et lex ccclesiaatiques ne peuvent ae refuser de les administrer a, 
ceux de leur parvissiens qui y ont droit, comme résidants dans Uenclare de sa paroiseo, 
& moins cependant qu'il n’y ait dea peines ecclésiastiyues pronowees contre eum par Udvégue 
ou autre autorité ecclesiastique compétente. Their Lordships expressing concurrence with 
that, added : “If this passage is to be taken to imply that it is competent to the bishop to 
deprive a Roman Catholic subject of his rights by pronouncing against him er mero motu 
ecclesiastical penaltics, their Lordships are of opinion that the proposition is too wide. 
They conceive that, if the act be questioned in a Court of Justice, that Court has a right 
to inquire, and is bound to inquire, whether that act was in accordance with the law and 
rules of discipline of the Roman Catholic Church which obtain in Lower Canada, and 
whether the sentence, if any, by which it is sought to be justified was regularly 
pronounced by an authority competent to pronounce it, 


0c 1 Mo. P. C. (N.S) Car. 46). 
1 4? ° x ‘Mad., 319. ood L. R. 6 P. C. 157, 
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Page 264, at the end of page add— 
The same view has been taken recently in Aanji Barle 

v. Arjun, Sa by Starling, J.. who said :— | think this case is on all fours with that of 
Sudharam v, Sudharam, °6) where the plaintiff had invited the defendants to a dinner party 
which invitation they had accepted, but did not come. At the end of his judgment Bayley, 
J., after citing Joy Chunder v. Ramchurn Se, saidi: "No deeree can be executed declaring 
0 person’s right to the membership of a socicty, ns the effect of such a decree would be to 
require that other persons do accept the plaintiff's invitation and do partake of his food 
though against their will, and that they in their turn must give him similar invitations and 
dine with him whether they like to do so or not.’ This case was cited and followed in 
Raghunath v Janardhan?"d wherein the case ot Shankar vd fanma %e,was also cited. [think 
these cases and the majority of the older cases, collected and reported in 8 Beng. L. R. 
(A. J.,) 91 show that the present suit is not maintainable, as the decree to be of any effect 
would have to declare that all members of the Aharra caste whom the plaintiff chose to 
call to his house on the occasion of a death in his family, must go, whether they were 
willing or not; and that the defendants were never to state any reason to any of their 
fellow-members why they should not accept the plaintiff's invitations, and I fail to see how 
such a decree could be enforced. If the defendants are in fault at all it is because the 
have broken some social rule of the caste, and in such a ease it is to the caste the plainti 
must go for redress. There is no question of property involved, nor can I see that the 
defendants have by their alleged acts slandered the plaintiff so as to give him a right to 
sue for damages.” 

967 I, L. R., XVIII Bom,, 115. 96d 1. L.R., XV Bom,, 699, 

966 ITI BLL. BR. A J. 9), 9%¢ 1, L, R., Il Bom., 470, 

966 VI W. R., 325 0, R. 

Page 278, Line 1, after country. add— 

The decision in Peary Mohunv, Ali Sheikh,*4 is really 
not against this view, as it proceeded on the ground that Sec. 158, Bengal Tenancy Act 
CVIII of 1885) applies only in case of an admitted tenancy, Pigot and Rampini, JJ., 
observing that—* It may, no doubt, be said that when the section gives the Court power to 
determine the name and description of the tenant (if any), it gives it: authority to decide 
such a dispute : for, if there be such a dispute, the name and doseription of the tenant 
cannot be decided without enquiring into and deciding the dispute, But we are of 
opinion that such an issue can only be decided collaterally, and that it does not arise 
between the parties in a proceeding under Sec, 158, in such a manner as to make the 
decision upon it 7x judicata between the parties in a subsequent regular suit. 2... Cl. 
(db)... . Was not intended to, and does not, authorize the Oourt to decide conclusively 
disputes as to who is the tenant, or as to who is entitled to the occupation of the land.” 

Page 287, linc 39, after States, read— 

It. isa general rule, however, that the jurisdiction of the 
Superior Courts cannot be taken away by statute except by express words or necessary 
implication®°¢, Besides, judicial powcr and jurisdiction is not. in its nature exclusive, and 
may be posacssc:l at the same time by different courts; and Mr. Guz in his article on Juriadic- 
tion says®°b: = * A grant. of jurisdiction to one Court, even if it be of the same character as 
that possessed by another, does not repeal the first grant, but. renders the tribunals in which 
itis vested courts of concurrent, not of exelusive jurisdiction®%%,” Kven if exclusive 
jurisdiction is given to a court, the grant will not affect. the jurisdiction over the proceed- 
ings pending at the time of the grant before any Conrt ; and that Court can continue to 


act in them 40d, 


60a State o, Moore, 19 Ala. 614. O0c Hays Admx. 0. Me Nealy, 16 Fin. 409. 
Commonwealth o. Mc Cleskey, 2 Rawle, 369, Bedwell 0. Jones, 9 Lea. 168, 
¢60b XII Encyc, Law, 304, 607 Anderson 0, Henzey, 7 W.N. Pa. 39. 


Page 289, Line 29, ufter petition, read— 

The Supreme Court had held in Zarbdoxr v. Kennons®¢e 
that if the plaintiff should have crroncously stated hin case in order to give the court 
jurisdiction, the case should be dismissed. 

a 3 Tex, 7. 


Page 289. Line 3x, after jurisdiction.” add— . 

In Martin v. Guode,6%a the claim was against 
two different items, and Clark, J., in delivering the judgment of the North Carolina 
Supreme Court said :—* It is the sum demanded in good faith which is the test of jurls- 
diction. Though there may be several causes of action, each of which is for less than two 
hundred dollars, the superior court has jurisdiction whenever the causes of action are such 
as can be joined in the same action.°° Should the sum demanded be reduced under two 
hundred dollars by failure of proof, or by sustaining a. demurrer to any part thereof, or to 
some of the causes of action, the jurisdiction would not thereby be ousted®*%e : except when 
the sum demanded is so palpably in bad a as to amount to a fraud on the jurisdiction, 
or where there is a misjoinder of parties* °4.” 

le. Bell, & N.C. 8 
OOF een Birks, 108 0 Mitchell ©. ‘Mitebell, 96 NO, 14. 


0b State c. Roberts, 108 N. C. 174. 
Usry vo. Suit, 91 N. 0, 406. 
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Page 290. after line 15. read— 


While jurisdiction is determined by the amount mentioned 
in the ad damnum clause of the plaint, yet if during the progress uf the suit an amend- 
ment is made in the amount ¢laimed. the amendment will determine the value of the 
suit for the purposes of jurisdiction? 'v 


Wa Merrill #, Curtis, 67 Me. 153. Hart ec, Wait, 8 Allen, 532, 
Taylor v. Jones, 42 N, H. 25, | 
Page 291. Line 4. before said read— 


an In delivering his judgment in Hwart, Latham and Co. v. 
Muhammad Siddigq,7 $a (with the concurrence of Westropp. J..). 


“- VB. H, C.B., 186, 
Page 291, Line 5. for Berwick read Beswick 
Page 292. Line 1. Jor settled read—now settled 


Page 292. Line 10, after jurisdiction.” add— 


In Willard v. Collamer,83e and Watts v. 
Harding 836 it was held that in actions on book accounts, jurisdiction would be deter- 
mined by the amount on the debit side from date of last. settlement until the institution 
of the suit. except that plaintiff might deduct credit and sue for balance. 


Aka 34 Vt. 598. ; | 83h Tes, 3G, 


Pare 292. Line 38. far Thus speaking read— 


There also a judgment in exeess of the claim 
doves not affeet jurindiction.§5. Speaking 


Kore Hemenway +. Hiekow, 4 Piek 497° 


Page 292. Pootnote at the end add—Williams vo Noble Brothers, 36 Ga. 599. 


Pave 293. Line 17, for Ashuelot revd—~Ashuelot 
Page 298, Line 27. for Harrington read— Harrington 7” 


Page 296, Line 1. Jor set off read set-off: though exactly the contrary has sometimes 
heen held in the United States. 2 6« 


Brier, 87 Tad, 301, | Coles oe. Peek, 16 


Page 296. Line 12. at the end of seetion add— 

In Abacy vy. Whilted.27¢ the demand was in excess of 
the court's jurisdiction, and the defendant admitted a part of it, leaving a contested 
balance, and the Louisiina Supreme Court held that) that would not determine the 
jurisdiction. 


270 28 La, Ann. 818, 
Page 296. marginal note. for cffeet rrad—affoct 


Page 302. Line 22. after decrees,” add— 

_ Ina suit for preemption of certain land, the amount 
of money for which the sale hax been made will determine the jurisdiction, and the 
value of the suit will not be deemed inercased because the defendant has established 
an equitable claim to compensation for the building he has erected on the land before the 
plaintiff can take possession of the land and building.5+4« 


54a Hayat v, Sant Ram. 18944F", RB. No, 20, 
Page 808. Top Heading. for in read—on 


Page 309, Line 38. fur litigation, read— 
‘ litigation. as distinct from the price last paid for it,*%« 
The actual value. 
83a Oakey eo. Hicken. 12 La. Anne 11. ; 
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Page 311, Line 11, aster ascertainable.” 

In a suit for an account and money found due 
thereon, the approximate amount that the plaintiff may choose to mention in the plaint 
as the valuation of the claim for the purposes of the court-fec shall ulso determine the 
valuation for jurisdiction. This has been held directly in Bhagrantrai v. Mehta bajurao,®ta 
in which the plaintiff valued the relicf sought at Rs, 130, stating xt the samc time that 
he would pay Court-fee on any larger amount that might be decreed. This decision was 
with reference to Sec. 8 of the Suits Valuation Act, but the same had been held before in 
Khushalchand v. Nagindas, ®7b in which case also the plaintiff prayed that an account 
should be taken of all the business done by the defendants and that whatever was found 
duc should be awarded to them with interest ; and the relief sought had first been valued 
at. Rs. 130, and afterwards raised to Rs, 510, to avoid the suit being treated as onc cogniz- 
able by a Court ofSmal] Causes. Birdwood, J.,in delivering the judgment of the Court said:— 
“ The approximate amount stated in the plaint must be taken to be the amount or value of 
the subject-matter of the suit for purposes of jurisdiction.” So also, the same rule was 
held to apply in Gulabsingji v. Lakshmanxingji87e in which the plaintiff had sued for a 
declaration of his title toa share in certain estates, and for an injunction to restrain 
defendant from cutting certain timber from certain portions of the estates, and in default 
of an injunction for an order to defendant to keep a correct account of the timber removed ; 
and the plaintiff having valued the suit at Rs. 230, that amount was held to determine the 
question of jurisdiction for the purposes of appeal. 


87a 1, L. R., XVIII Bom., 10. R7e I, L. Roy XVIII Bom,, Lene, 
676 I. L. R., XIT Bom., 675, | 


t 


Page 314, footnote 99, for 624. reud—524. 


Page 315, line 10. for This decision read— 
The decision of the Allahabad High Court referred 
to above 
Page 315, footnote d, fur X All. read—XIT) All, 


Page 316, line 3. Jor jurisdiction read—jurisdictionoe  titerest: accrued prior to. the 
bringing of a suit. will however go towards determining jurisdiction.$6 though the contrary 
has sometimes been held 8c, 


&a Trego o, Lewis, 68 Pa. St. 405. Jackson vo, Whitteld, 51 Mins, 202, 
Mitcheltree o, Sparks, 1 Scamp. 195, Welch o@. Karstens, 60 TH. 117, 
&b Butler o. Wagoner, 35 Wik, 54. Solomon ov, Reese, 34 Oul, 38. 
St. Amond o, Gerry, 2 N. & M, 487, Fowler 0, Bishop, 82 Conn, 199, 
se Hedgecock v. Davis, 64 N, Our, 650, Inhabitants o. Weir 9 Ind. 224. 


Page 319, footnote 3. For 618. read 249. 

Page 819, Line 17, after defendants add— 

Page 321. Omit /vot note 8. 

Page 822. Fuotnote 25, for 241, read 244. 

Page 326, Footnote 34, omit—Buenos Ayres dty. v. Northern Bu, Ay, By. 2Q. B.D. 210, 
Page 334, Footnote 54. for 80 read 30. 


Page 335, Line 15. after complete.” add— 

In Paget ve Ade sa it was) contended that) us 
no instances are referred to of a deerce for foreclosure of land in one of the colonies, 
therefore the court has no jurisdiction to make such a decree.” Nir James Bacon, V.C., said, 
however, * that it is a jurisdiction which hax been very frequently employed in the case of 
appointing receivers of inortgaged estates in the colonics, and as J cannot entertain an 
doubt that the court has a right as between the English mortgagor and the English 
mortgagee to enforce that personal contract between them, although one of the conse- 
quences of it may be to vest in the plaintiff the absolute interest in the mortgaged estate, 
which at present is qualified only by the existence of the equity of redemption. | cannot 
hesitate for a moment in saying that the suit. which is brought for the purpose of having 
the account taken, of realizing the estate if it should be necessary, and giving to the 
mortgagor the opportunity of redeeming it if he thinks fit to do so, is properly brought in 
this court.” 


54a 18JEq. 118. 
Page 835, Line 17. after Orr-Ewing, read— . 
In which case the question was in regard to the 
administration of personal property, 
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Page 385, Line 22, for jurisdiction.” read—jurisdiction. They have done so aa to land, in 
Scotland, in Ireland. in the Colonies, in Foreign Countries.” ” 


Page 335, Line 82, emit—" 


Page 887, Footnote 67, for Bunce read Bunch 
Page 339, Footnote 81, for Davis read Davis 


Page 843. after Line 24, add— 

The question as to where a contract has been made or a 
breach of it has been committed is not free from diffenlty, which is experienced chiefly in 
the case of contracts by correspondence, In Dadubhai v. Diogo Saldanha, °*a the plaintiff 
from Karwar sent Rs, 300 to K. carrying on business at Bombay to pay for goods ordered by 
plaintiff from K.. and on K. not being able to supply goods, the plaintiff telegraphed tohim 
to pay the money to D., provided he shipped the goods to Karwar, and the payment having 
been made before the goods were shipped, and the goods not. having been shipped at. all, 
the plaintiff sued both K, and D. for the money, and the courts at Karwar were held nat to 
have jurisdiction over the suit, as the agreement on whieh the suit was based was that. of 
shipping goods to Karwar, and 1D. entered into it with K. acting ou behalf of plaintiff at 
Bombay to be performed there. 

21. L.R., XVII Bom., 43. 


Page 344, Line 28, for Borch, read Boreh, 7 
Page 344, Line 33. for Spittall, read Spittal, °° 


Page 344, Line 36. for concurrence read conference 


Page 344. Lines 36 and 37. for the latter view was adopted as the correct law. read— 

Lord Coleridge annonneed that) © the majority of the Judges were infaver of following 
the decision of the Court of Common Pleas. that the judges of the Court of Qaeen's Bench, 
though still remaining of the same opinion as before, had for the sake of conformity agreed 
to be bound by the opinion of the majority. and that consequently in future all the Courts 
would act upon the decision In Jackson ve Spittal, 


Page 344, Line 33, for Jurisdiction, read—durisdietion, ” 
Page 349, Footnote 22, omit—Breull, 16 Ch. D. #87, 
Page 349, Footnote 23, for Ld. read— tL. J. 


Page 352, Line 24, for the term residence has read— 


“jt has been judicially decided, and 
T think rightly. that the words residence and business have 


Page 352, Line 25. for it read they 


~ 


Page 352. Line 26. fur it occurs read——they occur,” 


Page 352. Footnote i. at the beginning add— Lewis y, Graham, 20.Q. 3. 0. 780, 


Pave 859, line 18.add ax note after si Ngto,7 #— 
“The contrary owas held in Brewd/ 

heeparte, 194 in which a persen employed as aclerk ina Bank in London was held to 
carry on his business there. ft was contended in that case that the words carries on busi 
ness’ should be confined to persons carrying on business on Cheir own account as principals 
but the Court of Appeal overruled the contention, Lush, L. d., saying: "T think 
that a man carrics on business at the place where he is te be found during the business 
hours of the day. In the present case the employment of a banker's clerk is the business of 
the debtor's life ; he carries it on in the city of Londonvand the London Bankruptey Court is 
his natural forum, though he resides with his mother in another district.” The decision of 
the Court of Exchequer in Buckley vo Hann, and in Saagater ve Ady, were not 
brought to the notice of the Appeal Court. and the decision of theA ppenlCourt was not follow: 
ed by the Court of Queen's Bench in Lewixv. Graham,7"d and the Queen's Bench decision 
was affirmed on appeal. Gord Esher, M. R.. said: & The term + carry on business” ix a welll 
known term in the city of London, Certain liabilities applied to women, although they 
were married women, who carried on business in the City > and nobody, | should think, would 
doubt that the phrase as applied to them, meant the carrying on of business hy a person 
whose business it was that was carried on. Nobody. | shouid think, would assert that every 


Oh. D. 484, 
Ex, 43, 
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shop woman in the city carricd on business within the meaning of that. established phragvo- 
logy. 1 am of opinion, looking at this Act of Parliament, that we ought to give the words 
their primary business sense, already well-known in the city, namely, the carrying on of 
business by the person whose business it is. The Act meant to extend the jurisdiction of the 
Mayor's Court to persons who carry on some tradte—not to persons who merely obey orders. 
If that be the true view, the words should be construed as though they had been ‘ provided 
the defendant shall carry on Aix or her business within the city of London’; and if that be 
so, we have two authorities, accepted and acted upon for years—neted upon indeed by the 
Court below in the present case—which have decided that a clerk whose only business 
is to obey orders docs not ‘carry on his business’ within the meaning of those 
words, because it is not his business that he carries on but that of his master. The man 
who cuts out for his master gloves in a shop, although he does ina sense effectuate the 
business of the production of gloves. is not carrying on his own business but his master’s, 
Oe tao, Ae — » Having regard to the object and intent of the statute 
with which we have to deal in the present case, which statute applies to a local jurisdietion 
limited by boundaries detined on the map, there is nothing to oblige us to say that the 
words, ‘carry on business within the city of London,’ should have any other than the 
primary and ordinary business sense which would be accepted in the city. | think that 
those words mean to describe a person managing or conducting his own, and not: somebody 
else's business. He must cither manage or conduct oa business of his own or the business 
which is managed or conducted for him must be his own, Tam of opinion that the words 
are hot meant to apply toa clerk who assists another person to carry on his) business, ane 
is bound to obey hisemployer's orders, and has himself no control or direction with respect. 
to that business.” Similarly, Fry, J..said :  Pthink that the expression “carry on business’ 
is not ordinarily used in the sense of & person being busy or doing business merely, A butler 
employed to look after his master’s plate and perform the other duties of his occupation 
may be avery busy man, but he could not be said to be carrying on business, A man 
who busies himself about science. the Volunteer movement, or politics, though he may 
have a great deal of business to transact in respect of those matters, does not carry on 
business, J] think that the expression has a narrower meaning Cin that of doing business 
ov having business to do. Ino my opinion it imports that the person has control and 
direction with respect to a business, and also that it is a business carried on for some 
pecuniary gain, HW that beso, if seems evident. that. this solicitor's clerk does not carry 
on business in that sense. The ease of ar parte Breall, Inve Bowie. vo doubt dous at 
first sight seem to be contrary to the construction we are putting upon the words ‘ carry 
on business, But the Court of Appeal were then dealing with the Court of Bankruptcy 
which has a general and universal jurisdiction, and they hid to look at the significance 
of the words when used ina rule providing for the distribution of business between the 
London Court of Bankruptey and provincial Courts, EF think the decision proceeded on 
the ground that, having regard to the object and intention of the rule, the: jourt thought, 
that, they ought to give a secondary meaning to the words insted of their primary and 
ordinary meaning, They state the object. and intention of the rule, and say that the words 
used in it are ambiguous and clastic, and they procecd to put A MmennINg Upon them which 
will carry out that object: and intention. 1 therefore think that their dseision is no real 
authority against the construct ion we are putting upon the words as used in the 12th 
scetion of the Mayor’s Court (Extension) Act, 1857. | think that, those words ought: to be 
construed according to their ordinary and natural meaning, which would not include it 
person employed as the respondent wis here.” So also Lopes, Ld. nid: T think that 
the expression * provided that. the defendant shall carry on business within the city of London’ 
means ‘ provided that the defendant shall carry on /ex business within the city of London, 
L also think that those words imply some control and direction with respect to the business 
as clistinguished from mere service, employment, or occupation, A solicitor's clerk cannot, 
in my opinion, he said to be carrying on his business by audnist iy in carrying on the busi ners 
of the solicitor. It is not the clerk’s business, but the solicitor awhich ix carried on, Hf the 
construction for which the appellant contends were applied, every shopeassistant ancl every 
servant employed in a business in the city would be brought within the 12th section, 


Me 220. BD. 1. 


Page 373, Line 32, for inffectual. read ineffectual 
Page 375, Footnote 51. omit—Gopin v, Adamson, L. R. 9 Exch. 346, 


Page 377, Footnote 67, for Ponnoyer read Pennoyer 


Page 879, Line 23, omit superior figurcaTS 
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Page 379, Line 36, before existence read the 
Page 379, omit Footnote 78 

Page 379, Footnote 79, for 76 read 79 

Page 379, Footnote 80. fur 155. read 163. 


Page 384. Line 11. after State,” 9? add— 
Mr, Hewitt, in his article on Judge, says: 
~ Such exception of ability arising out, of interest or relationship is implicd inthe most com- 
prehensive grant of jurisdiction by Statute or by Constitution.) 
9% X11 Wneye. Law, 48, 


Pave 384, Line 387. after Corporation. read— 

Mr. Hewilt. in his article on Judge, says: 5a 
“The most minute interest is suficent to disqualify, unless the objection be removed 
by some positive provision of law to that effect.3) Accordingly, at Common Law, citizens 
who were tax-payers were incompetent to sitas judges in’ cases in which their own town 
or municipality was a party in interest. 3 But the interest to have such effeet, must be 
pecuniary or property interest. or one affecting the Judge's individual rights ; and the liability 
or pecuniary gain or relief to the judge must occur upon the event of the suit, not result 
remotely, in the future, from the general operation of laws and) government. upon the 
status fixed by the decision. 840° Nor is the remote impersonal interest which a citizen has 
in the property of the State at large a disqualificationse 2. 0... Tnterest to disqualify 
must) be direct and immediates/. . 2 0.0.0.) Tnthe absence of statutory provisions, 
prejudice not base on property interest mn the Judge is not assignable as a legal cause of 
disqualification. 8g° In Woaxes ve Julian. 8h bias was held by the New Hampshire Supreme 
Court to be a ground of objection, Bell, GC... among other instances: of good objeetions, 
mentioned the fact of the Judge or some near relative having received important public 
benefits or donations : the existences of the relation of master and servant between the Judge 
and a party ; the existence of protection and subjeetion. as that of guardian and ward ; and 
Further said: Bata creditor, lessee or debtor, may be Judge in the case of his debtor, 
except in cases where the amount of the party's property involved in the suit. is so great 
that his ability to meet his engagements with the Judge may depend pon the success 
of his suit.” 


It has been held in several eases thata Judge may sitas one of the members of a 
hieher court in review of his decision ina lower tribunals/, 


X11 Encye. Law, 46. 87) People v, Willinms, 24 Cal, 31, 
Olurk v. Lamb, 2 Allen. 396, Cooper o, Brewster, |) Minn. 94, 
Tolland vo. Conime’s of Berkshire, 13 Garay, 15, Allen o. Reilly, 5 Nev, 442, 

Peck o. Essex Freeholders, 31 N. J. Da. 656, 3) 684 Ain. Dee, 14. 

Gity of London o, Wood, 13 Mod, 669, %  falward eo Tis Wife, 9 La, Ann, 381 


Perec o. Delumnter, )N. Y. 17. 

unease eat : Turnbell o, O' Harn, 4 Yeute-, 440, 
Connecticut v. Bradish, 14 Max, 296. H Peck o. Essex Freeholders, 1 Zab, Gok, 

af Ellivy. Smith, 42 Ala, 349. | 


Foreman 9, Marianna, 43 Ark, 324, 


Page 384. Footnote 99. for 62 Ten, redd—b2 Tex, 


Page 385, Line 22. after void? add— ee acts 
Affinity to constitute disqualification must, cxtend to the 
Judge himself. aud it will be too remote, if extending to his relations, as where the 
brother of the plaintiff was alleged to have married the widow of a brother of the Judye.7a 
The affinity must also be a subsisting one at the time of the trial?d, 


In Carmen ov. Newell, | Den. *% Matter of Dodye Mty. ('0.,77 N.Y. 101, 
; 1, 88. 45 Cin, 414. 


Foot v. Morgan, | Hill, 654. 


: 386 ine. for In England. however, :ead— 
eee : ™~ Hewitt in his article on Judge 
214 “In some of the stock-holdcrs’ cases, if has been held that disqualification through 
where the relative is a party ; and that as a stock-holider cannot be said to be a 
he suit of the corporation, in whose affairs his interest 1s homew hit. remote, the 
notwithstanding relationship to : stock -holder. Pi ithesrpea 
: ’ ‘ow, Butin suits going to the life of the corporation, the stock-holder is 
subi cats within the rule under consideration . Relationship to a party interested 
rustee is held not. to disqualify. 15 Relationship in equal degree to both partics, is also 
a disqualification.24¢ In England and in some of the States. 


SAYS 
kinship is 
party to t 
Judge is competent, 


XII Euceyc. Law, 47 | Trustees of Internal Fund o. Bailey, 10 Fla, 
3yers., 16 , 333. 
Fowler o. Byers. 16 Ark. 16. | 23g Beal o, Sinquefield,. 78 Ga, 48. 
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Page 387, line 10, for Court. read—Court, 

Carpenter, J., in delivering the judgment of th 
we ial the common a ae that. State, a J a related to either pst 
within the fourth degree was not qualified to sit in th 38 i a ; 
was voidable only. and not void.” operas eee nee ae esement 


287 Bean e, Quimby, 5N. H, 94, | 


s ’ 
Gear o. Smith, 9 N. H, 63. anbvorn v. Fellows, 22 N. H. 488. 


Mores ¢, Julian, 84 Am. Dec, 116. 


Page 388. linc 14, wfter judgment. add— 
Consultation of attorney, to 

in a matter afterwards developing into a law suit. dlinqnalifics hina Gaui 
services are alsoa disqualification? +) and even where the gratuitous services were bya 
partner, and the judge had, when attorney, no knowledge of his partner's action in the 
matter, the judge was held to be disqualified 34¢, Mr. Hewitt in) his article on Judge 
says : 84d “ Disqualification of those who have bees of counsel in a case applica only to 
counsel in the very matter before the court.34¢ While the meaning of the ‘cause’ or 
similar term has been construed with much strictness. it has not been confined absolutely 
to the very controversy and parties on the docket. Thus in divorcee it) was held that. if 
the judge had been counsel for cither party in former diyoree proceedings between the 
two, he could not sit 547. A general retainer from one of the parties ix ground for change 
of venue.”§4q Having been of counsel in other suits involving the same title to real estate 
has been held not to disqualify, 54h 


3%@ Slaven eo. Wheeler, 68 Tex. 23, « Bryan 9, Anstin, 10 La, Ann. 612, 
yurtis v Wilcox, 41 N, W. R. 863. MeFaddin o, Preston, 64 Tex, 403, 
Darling v. Pierce, 15 Hun. 543, Noweome ¢, Light, 44 Am, Rep, 604, 

Ste East Rome Town ('o. ¢, Cothran, 81 Ga, $60, _ Kern Valley Water Oo, ¢ MeCord, 70 Oat, 646, 
XII Eneye, Law, 66. 81% ‘Tuylore. Williams, 26 Tex. 643. 


Page 894, line 32, at the end of the para add— 

In Namarivaya vy. Kadir Ammal, %} the 
decisions in Govind vy. Dhandharaw. and in Vithilinga Padayachiv, Vithilinga Madaii, 
were cited evidently with approval, but the decision was based on another ground, 
121V M.L, J,, 31. 


Page 396, line 28, at the end of the para add— 

The Caleutta High Court held the con- 
trary, however, in Darid v. Grish Chander Guha? *’a in which the former suit being for 
lesa than Rs. 100 did not admit of a second appeal: and it was contended in the subsequent 
suit which was for more than Rs, 100 and admitted of a second appeal, that. the 
decision in the former suit was not rex judicata, The igh Court overruled the contention 
on the ground that the former suit. had been decided by a Court of competent. jurisdiction, 
observing that “the plaintiff could easily have secured his second appeal upon the point 
which he raises by waiting tosue until the amount sought to be recovered exceeded 
Rs, 100,” 

19a I, L. R., IX Cal., 183. 


Page 397. footnote 21, for Beverly vrad Beverley 


for Sandoral read Sandoval) 
Page 898, Line 15, after render it. add— 

In Chicago & A, Lt. Cov. Summers 3a 
Howk, J., in delivering the judgment of the Indiana Supreme Court, after observing that 
“it is settled by our decisions that a judgment cannot be attacked or impeached ina 
collateral suit or proceeding unless it be void."29) said 2° The doctrine of the cases cited, 
however, has no application whatever to a case where, as here, the judgment. is shown by 
the averments of the complaint or answer to have been void.’ In White v. Foote L, 
& M. Co,,%8e Snyder, J.. in delivering the Judgment of the Supreme Court of West 
Virginia said: “The judgment having been rendered upon the contract of a married woman 
made during her coverture, it is an absolute nullity, and any execution or suggestion swe 
out upon it was invalid and ineffectual for any purpose.”45d In Burgeson v. Jonea,25e 
Lord, J., in delivering the judgment of the Oregon Supreme Court said that the absence of 
the parents’ consent, required to give jurisdiction “is fatal to the validity of the decree, 
Hence such a decree cannot bind or estop any one. and may be collaterally assailed. when- 
ever and wherever it may be interposed in any action.” 


23a 8 Am. St. Rep. 616. Ely o. Board, 123 Ind, 38), 

23b Exehange Bank o. Ault, 102 Ind, 322. 6 Am. St. Rep. 650. 7 
Baltimore R. RB. o. r. North, 103 Tnd. 486, 28d Whitley o Black, 11 Am, Dec, 753, 
Walker o. Hill, 111 Ind, 223. 11 Am. St. Rep. 820. 


Page 398, omit footnote 26 
Page 399, footnote 80, omitea-Fowler v. Brooks. 10 Am, St. Rep. 425. 


Page 406. Top Heading omit—-AND PERSONAL 
24 


Page 406, line 17, after brought.” read— 
; ; Mr. Zu: in his article on Jurisdiction after an obser- 
vation to that effect says:76a@ “ Once vested, i is not ousted by subsequent eventa. Thas no 
change in the residence of parties can take awity a jurisdiction, that hus ones attached,763” 


ion aene hvac rth 199 Mi 471 | ities O oaa i UE Se ree 
‘ ¢. Bu vO asa, 471, .G a, lb Fe 7 
United States o. Daweon, 15 How (07, er ern ere iene 


Page 408, Line 33, at the end of the para. add -Nor does the citiznship of the 
representative affect the jurisdiction in such v2 ease a 

9la Clarke 0. Matthewson, 12 Pett 164. | Upton o, New Jersey, 35 N. J. iq, 373, 

Page 409, footnote 97, at the end add—S: urges v. Vanderbilt, 73 N.Y. 354: Thoraton 
v. Marginal Ity. 123 Mags. 32. 

Page 410, at the end of line 28, add— 

The ruleis of quity ngeneral application. In the United 

States, it has often been held that whena Cout bos no jurisdiction of the subject. 
matter in a suit, neither an appearance and Gris... by the parties, nor pleading to the 
merits and going to trial will give jurisdiction to it + 


4a Tields o, Walker, 23 A's. 155, D.xlson « Scroggs, 47 Wo, 245, 
Jacks ¢. Moore, 3% Ark 3). H “Wheelock o, Lee, 74 N.Y. 40. 


Smith ce. Myers, 109 Ind, 1. 
Page 410, footnote 2, fur XIE Bom. revd XU Bom, 
Page 412, line 29, after “ personal jurisdiction." re 1d— 

Mr. Zug in his article on Jurie- 
dtiction broadly says.7'a@ “Jurisdiction iz prs om may be acquired, or restored if lost, by 
the consent. of the partics. When the Court hee: junsdiction of the subj-ct-matter of an 
action, consent can give jurisdiction of the pers om,2'2” 


Zla XII Kney Law, Kenney ©, Cirear, 18 TI’, 4 
216 Whyte v, Gibbex, 20 Huw. 641, Suith o. Curtis, 7 Cal, ow 4, 
Grimmett 0. A-ken, 48 Ark, 151, Hontral Bank of Georgaut eo. (bron, 11 Ga, 683, 


MeComnick e. Pa. Gen. R., 4) N, Y, 808, 
Page 414, in /iew of lines 3-7 Jrum in New York to waived, rard— 

Where an interested judge 
tried a case on the merits without any objection from the parties who had knowledge 
of the interest, the New Hampshire Suprem:+ Court held that the objsction as to his 
interest. must be considered as waived.*' In New York and some othe: Stites, even dn 
such circumstances the objection is considered as not void, and the judgisent to be void, 
In Oukley v. Aspinwall,®'a the Court of Appeals said: “tis of great importanes that 
the courts should be free from reproach or the suspcion of unfaimess, The party may 
be interested only that his particular suit should b> justly determined . bur the State, the 
community, ix coneerned not only for that, but. that the judiciary shall enjoy an elevated 
rank in the estimation of minkind. The prrty who desired it might be permitted to take 
the hazard of a biessed decision, if he alone were to suffer for his folly. but the State 
cannot endure the scandal and reproach which would be visited upon its judiciary” in con- 
sequence.” This view was upproved in Estate of White,? Gand in Ace one vo Light Ste 
Mr. Robbins in his article on Judge says :3'd¢ ‘‘ Where the Statute pooh litr disqualified 
judges from acting, consent of the parties cannot be suffered to remove or waive the disqua- 
lification. ‘This is on high grounds of public policy. On the other hind some Statutes 
contain consent clauses permitting parties to waive the objection. And even without such 
provision, if the statute does not have the force of a prohibition, the c nunon Jaw rule 
would apply which distinguishes bettrveen acts void in the mselves and thease which are 
voidable.” Jt appears to be generally agreed upon that juridiction carnel be given by 
coneent to an individual who is not. a judge®)+, The consent required for wiiver cases ig 
usually in such expressed Ly appearing and pleading to the mevita. Cvan general appears 
ance without pleading being considered sullcient." if It. id nerally egrecd upon that 
an appearance by mistake3?g or on behalf of ininers will not constitute waiver of 


jurisdiction.* "4 
Sla 3N, Y, “47. Calte, Brigham, 41 Mieh, 2 
316.97 Gul, 190, Bohne. De.lin 2s Wo, Bs. 
3]e 44 Am, Rep. 64. Bhawe, Net State Banh, 4° Towa, 179, 
31d X11 kneyc, Law, 44. Danean er, Ripley, 7 Ark (0, 
i 82 Tt, 691. Hallie, soblev T8 Ga. "bs, 


- Nelson, 
Sle Cite ane a4 11), 321. 31g Charter Oak Bank o, Bod, ¢7 Qonn, 301, 


Andrews r, Wheaton, 23 Conn, 112, 31% Bonnell ¢, Holt, 40), 77. 


Jock ¢, Lee, 74. N, Y. 46. Carvere, Carver, @ Toc, 4, 
ay Neos Slane m', 43. Sullivan eo, Back well, 205 Mi: +, 747, 


Thornton e, I avitt, 6’ Me. 384, i Helms ec. ¢ badbourne, 45 Wi- +i), 


420, Line 5, after 176. read— 
Page 420, aft As a general rule,a want of juris!’ction may be 
vantage of at any time, and a party cannot b> estopped from toting an objection 

taken advantag As observed however,®*a@ th: aru number- 


on that ground at any time and in any Court. 


leas exceptions to the rule. 
Riley v. Lowe's, 117 Mass. 76. | Doctor ¢. Hartr.a:, 74 Vl, 
Wildman rc. 5 ider, 33 Conn 172. Muthive o, Me Tntush, 49 W; , 190. 
Coleman’s appeal, 75 Pa. St. 441. 


Page 422, after line 17, add— 

Sec, 646 B. of the Civil Procedure Code itself provides that “ if it 
ap to a District Court that a court subordinate thereto has, by reason of crroneously 
holding a suit to be cognizable by a Court of Small Causes or not to be so cognizable, 
failed to exercise a jurisdiction vested in it by law, or exercised a jurisdiction not so vested, 
the District Court may, and if required by a party shall, submit the record to the High 
Court, with a statement of its reasons for considering the opinion of the Subonlinate 
Court with respect to the nature of the suit to be erroneous ; and on receiving the record 
and statement, the High Court may pass such order in the case as it thinks fit.” In Suresh. 
Chunder v. Kristo Rangini,©°a a Division Bench of Caleutta High Court said: “As we 
read the law, ona case 80 submitted, the Nigh Court has full power to consider the matter 
of jurisdiction or to deal with the case on the merits, so as to do substantial justice 
without necessarily putting the parties to the expense of a fresh trial. Unless this is the 
intention of the Legislature, the enactment. of Sec. 646 B. seems to be without any meaning 
or object, Consequently Sec. 646 KB. must be read with Sec. 26 of the Provincial Smal] 
Cause Courts Act so us to modify its full effect in a case wrongly tried by an ordinary 
Civil Court and taken on appeal to the District Court. In this view of the law we are of 
opinion that the parties having in both the lower Courts submitted to the jurisdietion 
of the ordinary Courts, it is not competent to either of them on second appeal to plead the 
want of jurisdiction in those Courts soas to render all proceedings taken in the suit void.” 
And this was held in a case in whieh the High Court further held a second appeal not to 
lie on the ground of the suit being cognizable by a Court of Small Canses, 


G0a I. L. B., XXI Cul, 249. 
Page 422, line 20, for Courts read Civil Courts, 


Page 423, Line 19. before It scoms read — 

"Tt seems to ous that there can be no substan 
tial reason for holding, in the one case, that it must. he affirmatively shown that such 
process as the law declares suflicient was properly executed. while in the other this will 
be presumed if the record doves not. show to the contrary, 


Page 424, Line 7. for courts read courts. 


Page 424, Line 26, omit cither 


Page 426, Line 19, after ™ consideration” add— 

: As to the general rule, the Chief Justice 
observed : “All courts from which an appeal lies are inferior Courts in relation to the 
appellate court before which their judgment may be carried ; but they are not therefore 
inferior courts in the technical sense of those words. They apply to courts of a ee, and 
limited jurisdiction, which are erected on such principles that. their judgments taken alone, 
are entirely disregarded, and the proceedings must. show their jurisdiction. The Courts of the 
United States are all of limited jurisdiction, and their proceedings are erroncous if the 
jurisdiction be not shown upon them. Judgments rendered in such eases may certainly 
be reversed, but this court is not prepared to say that they are absolute nullities, which 
may be totally disregarded.” Thus the Court of Common Pleas was held in Slacum v. 
Providence Steam Co..85¢ to be a court. of general jurisdiction. Mr. Zug in his article on 
Jurisdiction says:°%4¢ “The weight of authority is to the effect that the limitation ol 
territorial jurisdiction, and liability to reverse on appeal, does not make the court, one of 
limited jurisdiction, and this seems to be the law in England, %%e » « In some States 
the distinction is made between courts of record and courts not of record, the former being 
superior, the latter inferior.**/ And this distinction has, fo some extent at least, the 
support of the Supreme Court. of the United States, which in 1844 (in Grignon's Lease v, 
Astor) #59 said, ‘These principles are settled as to all courts of record, which have an 
original general jurisiction over any particular Subject; they are not courts of apecial or 
limited jurisdiction ; they are not inferior courtslin the technical sense of the term, because 
an appeal lies from their decisions’ =... + Tt would seem from Lery v. Moylans*h 
that the English Courts reject. the theory that all courts of record ure superior courts. 
In Be parte Kearney, %°% McKinstry, J., maid : “ There ix no certain tert by which to 
determine in all cases to which class, superior or inferior, any given court. belongs. 
It is not remarkable, therefore, that there has been some diversity in the application of 
the rule, as to the presumption, to particular courts. . . 0... The question seems 
to have resolved itself into one of public policy, anc whether the particular court of the 
limited jurisdiction ought to have extended to its judgment. the sanctity of the preeum | 
tions arising from the adjudications of tribunals of gencral common Jaw jurisdiction. 


-, 3 
S5e 10 R. J. 113, 2 How, 3}. 
65g XII Encyc. Law, 266, 4 < ian 
85¢ Peacock 0. Bell, 1 Saund, 73, ‘al. 21%, 
*8f Devaughn o. Devaughn, 19 Gratt. 556. 
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Page 427, Line 17, after judgments.” Sag 

n Wright v. Haugen, ®%% tho Supreme Court of Ver- 
mont said: ‘We are aware that the decisions “in Now 1 York, and rebably in some other 
States, have required the Justice to know the facts limiting his juriadiction at his peril. Bur 
no such rule has ever been applied to the courts of general jurisdiction, either in Westminster 
Hall or in this country ; and the jurisdiction of justices of the peace has become so impor- 
tant and extensive that we inclinc to believe sound policy requires of us to extend the same 
rule of construction in favour of their jurisdiction which isdone in favour of courts of general 
jurisdiction.” Poland, C. J., in delivering the judgment of the Supreme Court in Furr v. 
Ladd} said : “ The conclusive effect of a judgment as evidence rests upon the authority 
of the court, upon its acting within its jurisdiction, upon its preserving its decisions jn proper 
records, and upon the policy and necessity of determining by law the end of controversy. 
These reasons apply to the judgment of justices of the pence as well as to any others. The 
argument, that as justices have no clerks or seals, and cannot authenticate records in the 
mode prescribed in the Act of Congress, therefore their judgments are not entitled to full 
faith and credit, seems to rest upon the manner in which the court is organized, and its 
inability to comply with a particular form of authenticating its records, rather than upon 
the broadcr and more solid ground of the authority and jurisdiction of the court, and the 
interest of the community that there should be an end of litigation,’ 


90@ 24 Vt. 143. {| 905 37 Vt. 158, 


Page 427, after Line 30, read— 

Mr. Zug in his article on Jurisdiction says: "8a © lo 
affirmatively establish the jurisdiction of a Superior Court it is not necessary that the 
facts, evidence or circumstances conferring it should be set out in the record, And 
should the record disclose nothing, jurisdiction over the person as well as the subject-matter, 
will always be presumed, when the validity of the judzmant is questioned collaterally, 8° 


XII Encyc. Law, 371. Bokers o. Chaplino, 13 Towa, 204. 
Brittain o, Kinnaird, 1 Br. & Bing. : Huntington ¢. Charlotte, 15 Vt. 46, 
Woe d, Bush 9. Lindsey, 24 Gu, 245. Pope «. Hurrivon, 16 Lea, 82. 


Page 428, after line 3, read—The entire question was discussed at length in Galpin v. 
*--,8@ in which the following principles were laid down ¢36:— 


(a) “A Superior court of general jurisdiction, proceeding within the general scope 
of its powers, is presumed to have jurisdiction to give the judgments it renders until the 
contrary appears; and this presumption embraces jurisdiction not. only of the cause or 
subject-matter of the action in which the judgment. is given, but of the parties also. The 
rule is different with respect to courts of special and limited authority ; theiz jurisdiction 
must atiirmatively appear by sufficient evidence or proper averment in the reeord or theit 
judgments will] be deemed void on their face. 


_ The presumptions which the law implies in support of the judgments of superior 
courts of gencral jurisdiction only arise with respect. to jurisdictional facts, concerning 
which the record is silent. When the record states the evidence or makes an averment 
with reference to a jurisdictional fact, it will not be presumed that there was other or 
different evidence respecting the fact, or that the fact was otherwise than averred, 


(c) The presumptions indulged in support of the judgments of superior courts of general 
jurisdiction are also limited to jurisdiction over persons within their territorial limits and 
over proccedings which are in accordance with the course of the common law, 


Where special powers conferred upon a court of general jurisdiction are brought 
into action according to the course of the commou law, that is, in the usual form of common 
law and chancery proceedings, by regular process and personal service, where a personal 
judgment or decree is asked, or by seizure or attachment of the property where 
judgment in rem is sought, the same presumption of jurisdiction will usually attend the 
judgments of the court as in cases falling within its general powers. But where the 
special powers conferred are exercised in a special manuer, not according to the course of 
the common law, or where the general powers of the court are exercised over a class 
not within its ordinary jurisdiction upon the performance of prescribed conditions, no 
such presumption of jurisdiction will attend the judgment of the court The facts casential 
to the exercise of the special jurisdiction must appear in such cases upon the record.” 


93a 18 Wall. 350. }) ¥%385 XII Bucye, Law. 271. 
Page 482, Line 2. for Montan read Montana. 


footnote 86, fur Blackmark rrad Wiackmarr. 
Page 434, footnote 15, for 30 read i. 


Page 4386, Line 8, after “ collaterally" add— ° 


Thus the record of a suit for foreclosure of 
a mortgage need not show that the land on which the mortgage is foreclosed 
the county.*°a 


33a Brownfield vo. Weight, 9 Ind, 391. ( Markel v. Evans, 47 Ind. 836, 


Page 438, after line 13, add— 
In Williams v. Johnson, 57a Clark, J., took 
after observing that a judgment could be impcachal collaterally on 2.0 G2 2. -- 
unauthorized appearance of an attorney, said: “It would be strange if this were not so, 
since the attorney cannot. by acceptance of process bring his recognized client into court— 
a fortiori he cannot by a simple entry on thedocket bring in as a party one who is in fact 
not a client.” The majority of the court differed from him, but their decision also was 
based on the ground that the rights of innocent. third persons were involved.n 


n Burwell, J., in delivering tho judgment of the mnjority of the court suid: “ Parties who are about to 
acquire righta under the Judgments of courts are not at all hound to enquire into the authority of the 
attorneys who profess to represent the plaintiffs or petitioners, It is said of such persons that they coma 
into court by their attorney; itis not permitted to them to say that they did not so come 
of innocent third persons have intervened, . 2. Being a stranger to the judgment, 
purchaser at the auction sale in exccution) was required to ascertain was that an officer 1. 
avie and that he wax empowered to do so by a court of competent jurisdiction. 38%) Under the cireumsta’ 
that surrounded her, she acquired by her bid and the deed made pursuant thereto a good title against 
heirs of S. W. Willinms, named in the execution, and their heirs; for, having no notice of any irregula 
or fraud in the judgment under Which she bought, she had only to inquire if the court from which the 
execution issued had jurisdiction of the parties and the subject- matter.3%e"  déven the dissontient judgment, 
however, is not of much value tn support of the general rule; as Clarke, JL, also admitted it aa trae, whut: 
was held in Unteersity v. Lassiter8%d “that when counsel, who are able to respond in damnges, represent 
parties to an action without their authority, the court may uphold the title of an innocent purchasor at a sale 
under a decree in the cause, becuse then the owner of the land is not deprived of his: property without 
compensation ;” and further distinguished that case on the ground that in it the defendant had been served 
with process, and being thereby fixed with notice of all orders and decrees in the cause, he was bound by 
ec * it was his own negligence that he allowed an attorney to appear for him whom he had not 


37a 34 An. St. Bep. Bl, | 27 e England ®. (tarner, 10 NO 197, 
376 Burton v. Spiers, 92 N.C. 503. 37d 83 N. OU, 38, 
Page 442, Linc 27, after Court” add— 

Mr, Zug in his article on Jurisdiction says: 3% “Tf 
the record of an inferior court: shows that such jurisdictional facts were ascertained. 
it cannot be collaterally impeached ; but the ascertainment of such jurisdictional fact cannot 
be inferred from the mere exereise of jurisdiction by the court, 9.” 


69a XIT Eneye. Law, 274, Little », Sinnett, 7 Towa, 394. 
59h Joiner o. Winston, 68 Ada, 13!. Bourd of Commissioners &. Markle, 46 bad. 96, 
Kruse o, Wilson, 79 TU. 255, | 


444, footnote 72. add— 
_ Cray Vv. Hawes, 8 Cal, 562; Baker ve Chapline, 12 Towa, 201 
Wright v. Douglass. WO Barb, 97, . 


Page £45, line LO, after defendants add— 

In fact, statements on the reeord often avoid the usual 
presumption as to the service of processes or rebut it. Thus in Gray v. Larrinare™ a it 
appeared from the record that at the time of the alleged personal service on certain 
defendante, they lived beyond the reach of process from that, Court, and it did not appear 
from the record that they had appeared and defended, or were actually within the territorial 
limits of the Court's jurisdiction at. the time service was made on them, the presumption 
as to the due service of the process was held not to arise. But if the record also shows that 
the defendauts appeared and defended, it will be presumed that they were served within 
the territorial jurisdiction of the Court, even though that. is not averred on the record.7 9%) 


70a 3 Abb. (U. 8.) 542, Shumway o. Stillman, 16 Am. Dec. 374, 
796 Bissell v. Briggs, 9 Mass, 462, 


Page 461, footnote 97, at end add— 
Tide to same effect—Losthlewaite vo Ghisclin, 97 Mo, 
420; DHownrd v. Johnson, 69 Tex, 655. 


Page 451, footnote 8, for 20 Pac. R. 842, read 11 Am. St. Rep, 820. 
Page 453, footnote 16, for 566, read 505. 
Page 454, line 21, fur if read— 
A judgment rendered by a court of competent jurisdiction in a 
case brought before it, however erroncously the jurisdiction may have been exercised, is 
one thing; and a judgment entered by a court of like jurisdiction in a case not before 


it, is another and a different thing. In the onc case, its judgment may be crrencous, in 
the other it is void. If 


28 


Page 464, Line 27, for this. but as pointed out by Mr. Vanfleet, re 


a ; the correctness of the 
vase put forward by way of illustration, but: Mr. Vanfleet suys, that 


Page 155, Line 33, after view, read— 
It has often been held that a decree granting relief not 
prayed for is not liable to a collateral attack.2 6a 


gba MeCrillis v. Harrison Co... 63 Lowa, 502. | Chase ¥. Christianson, AY Cal. 353, 


Page 461. Line 18, at end of section, add— 

In the United States also. it has been held in 
several cases, that the jadgment of a court: of Common Pleas on appeal from a Justice of 
the Peace fora sumin excess of the Justices’ jurisdiction is not) void or impcachable 
collaterally.6 a In Randolph Co. ve Palle®*b, it was further held) that although the 
judgment of a cqurt not having jurisdiction of the subject-matter was void, yet. if on 
appeal from such court toa court having original jurisdiction of the subject-matter, the 
parties should consent toa trial. the judgment of the Appellate Court: would) be binding. 
The general rule there also is that: mere consent: cannot confer jurisdiction on any court. 
to take cognizance of an appeal®te, And a court having only appellate jurisdiction 
eannot have jurisdiction over any suit, unless there is some judgment pussed in the 
Vrigina] Court, and where the parties agreed that the jury in the lower Court. should 
render a verdict for plaintiff, but. that judgment should be entered only in favor of him 
whom the Appellate Court should decide to be entitled to it; this would not give 
jurisdiction to the Appellate Court to give judgment. in the casc.¢4d The contrary has been 
held where the Appellate Court had oviginal jurisdiction over the subject-matter of the 
suit.64¢ Some courts further hold that an agreement not to appeal divesta the appellate 
court of its jurisdiction? *f the weight of authority however. is clearly aguinst that 
view®* gq, 


64u Moore ¢. Martin, 38 Cal, 425, t4e Anter ov. Boland, 2 Mitin, 365. 
Hinds vr, Willis, 13 8. & R. 238. (inn o. Rogers, 4 Gill. 181. 

645 18 lll, 29. Dicks 0. Hutoh, 10 Lowa, $80, 

64e Mathic o. Mclutosh, 40 Wis. 120. 64c Danforth o. Thompson, 4 Towa, 243. 
Little o. Fitts, J3 Alu. 343. 64f Townsend #*, Masterson 8, D. Co., LON, Y. 
Smith v. Brown, 136 Muxs, 416. | Watson 0. Wetter, 91 Pa. St. 385. 
Tippack o. Briunt, 63 Mo, 580, Hostettcr’s appeal, 02 Pa, st. 182. 
Ficischman 0. Walker, 91 Ill. 3™ Fabs 0. Durling, 82 Ill. 142. 
Merrill ©. Petty, 16 Wall. 338. Muldrow ¢. Norris, 2 Cul. 74. 


Page 461, line 39. after McVeigh, 

admitted the correctness as a general proposition, of 
the doctrine that, “when a court has once wequired jurisdiction, it has a right to 
decide every question which arises in the cause, and its judgment. however erroneous, 
cannot be collaterally assailed,” but observed that. ° like all general propositions, (it) is 
subject to many qualifications in its application... Phe doctrine is only correct. 
when the Cowt proceeds, after acquiring jurisdiction of the cause, according to the 
established modes governing the class to which the case belongs, and does not, transcend 
in the extent or character of its judgmeut the law which is applicable to it.” He further 


Page 465, footnote 83, fur +4 read +44, 
Page 467, Top Heading for SERVICE OR PROCESS redd—PBOCESS OR I'S SERVICE. 


8. line 3, for Mr. Hawes says, read— 
eens i The same view is taken by the Courts in the 


e K] r tye) 273 ; . aH . tg f the subject- 
ted States. It has often been held that) where a court has jurisdiction o subj 
te and certain conditions are made essential to its exercise, they may be waived by 
consent, and such consent may be inferred from a failure to object37a, 


37e Bichardson 0. White, 19 Ark. 241. | Cleveland ¢. Welsh, 4 Mass, 491. 


Field v. Dortch, 34 Ga, 3¥9. 
Page 473, line 7, for consent. It, may 7ead—consent,37) It may also 


87b Taylor oe. Atlantic B. Co., 68 Mo. 397. | Gayer v, Doe, 39 Ala. 841. 


Page 478, footnote 38, for Haw. Jur, 17 read——Hills v. Miles, 13 Wis. 625. 


i fte: », read— 
Page 474, Line 8, after the case In Harcey v. Tyler, ie eee I 
iveri ent of the United States Supreme Court said : “ Whenever it appears 
rm ee omeaing judicial powers has rightfully obtained jurisdiction of 4 cause, 
all ity subsequent proceedings arc valid, however erroneous they may be, until they are 
veversed on error, or sct aside by some direct proceeding for that purpose. 


45a, 2 Wall, Jao. 


Page 474, line 12, before the New read—Eastman J.. in delivering the judgment of 
Page 475. line 36, for wa read was 

Page 476, footnote 58, for 19 A. M. read 19 Am. 

Page 476. footnote 59, fur Pursly read Pursley, 


Page 478, Line 17, after law. add— 
It has even been held that where a law authori 
; ’ : orizes or 
contemplates the doing of an act by a Court. the Court must do it in term time, unless the 
eggs re do i : i ito expressly conferred by law.¢*a or unless a trial is in progress 
at the time of the usual end of the term, in which case the term is de 
close of the trial.6*) SHS eR tomie 


64a, Newman o. Hammond, 46 tnd, 114, St. Curro] eC: , 7 
Siete b Jonge al ae An Tee, ‘ te ommonwealth, 84 Pa. St. 107, 
Mii Wace oe La ae Johnson ¢, Pacific Coment Co,, 60 Onl, 648, 


Page 478, footnote 64, at the end add—Garlick v. Dunn. 42 Ala. 401. 
Page 479, footnote 70, for 14 All, add 14 Allen, 


Page 482. line 20. after void” add— 

In Voorhees v. Jackson, a the United States Supreme 
Court said: = Phe line which separates error in judgment from the usurpation of power 
is very definite, and is precisely that which denotes the cases where a judgment or 
decree is reversible only by an appellate court, or may be declared a nullity collaterally 
when it. is offered in an action concerning the matters adjudicated. or purporting to have 
been xu. In the one case. it is a record importing absolute verity; in the other, mere 
waste paper.” 

Nba 10 Pets 474, 


Page 483. footnote 10, for Moore xead Moore 


Page 486, footnote 40, af the end add— 
Otterson v, Middleton. 102 Pu, St. 78. Murchison vy. 


White, 54 Tox. 78, Wussey ve White, 58 V1. 45, 


Page 488, footnote 47. for 162 read 153. 
Page 511, footnote 48. for Ty, read Tay. 
Page 512, line 50, after England.” add— 
Speaking of the binding effect of such deci- 
sions, Swift. J.. in Brown v. Union Jnsurance Co,.°8a said that they must be conclusive. 


so far as the law of nations is recognized. “for the same reason that judgments of Courts 
proceeding according to municipal law are conclusive, as far as that law extends.” 


Page 518, Top Heading for PROCEEDINGS read—JUDGMENTR. 


860 4 Am. Dee. 204. 
Page 616, line 32, after taken.” »ead——There, also, the admission of a will to probate has 
been held to be conclusive evidence in » collateral proceeding that the will had been duly 


roved.55a 
P 65a Caulfield v. Sullivan, 85 N Y. 153. | State c. Mc Glinn, 20 Cal. 273. 
Levett o. Mathews, 24 Pa. St. 330 


Page 516, line 1, fur it. read it, though the contrary aleo has sometimes been held.®8a 
68a Ives o, Salisbureh, 66 Vt, 565. 
Page 516, line 22. after appealed. add— 

In the United States, the courts have sometimes 
and held that the grant of probate or letters of administration 
ce and the existence of asscts within the jurisdiction 
e,?1) which may not be 


gone beyond the rule, 
is a conclusive finding as to the residenc 
of the court, 7'a ag wellas to the value of the entire estat 


collaterally impeached. 
Dequindre oe, Williams, 31 Ind, 444, 


71a Holmes o. Oregon and Cal. R. Co., 7 Sawy. 38U. pratigrs 
tt. 76 Ga. P°4 Rollins «, Henry, 84 N. Oar, 560. 
one Soriber 18 Cal, 607. 71b Lucas o, Told, 28 Cal. 182. ‘5 


Page 516. Line 29, after jurisdiction add— 

Tt has often been held that jurisdiction is 
determined by the presence of the property in the jurisdiction.7'« In Croudson v. Lev- 
nard,1b the United States Supreme Court said: “Where the subject-matter of the 
suit, the ves is within the territorial dominion of the sovereign power under the authority 
of which the Court acts, it is within the jurisdiction of such court.” Mr. Flint in his 
article on rea judicata says 1 ~The property to which the action relates must. actually 
be within the limits of the jurisdiction of the court passing upon it.” In Douglage v. 
Phenir Ing. Co., 34 Am. St. Rep. 448, Andrews, C, J., said: No state can subject either 
real or personal property out of the jurisdiction to its laws. It may, and often does, 
compel persons, through the process and judginent of jts courts, to perform ucts which 
affect their title and interest in and to property outside the limits of the State. Having 
acquired jurisdiction of the person, the courts can compel observance of its decrees 
by proceedings in personam against the owner within the jurisdiction, But it is a funda- 
mental rule that in attachment procecdings the res nust be within the jurisdiction of the 
court issuing the process, in order to confer jurisdiction.7.@ In the ease of movables, their 
seizure under the attachment. shows that their actual ates is within the jurisliction. But 
in respect to intangible interests, debts, choses in action, bonds, notes, accounts, interests 
in corporate stocks, and things of a similar nature, the question whether the vee is within 
the jurisdiction of the sovercignty where the process is issued, ix not so readily determined. 
The general rule is well settled that the situs of debts and obligations is at the domicile of 
the eveditor, But the attachment laws of our own and of other states recognize the right 
of a creditor of a non-resident to attach a debt or credit. owing or due to him by a person 
within the jurisdiction where the attachment issnes, und to thik extent the principle has 
been sanctioned that. the Taws of a state. for the purposes of attachment. proceedings, may 
fix the eitus of a debt at the domicile of the debtor.7¥¢ Tt isat least doubtful whether this 
qualification of the general rule applies fo negotiable instruments or other written obliga- 
tions of a resident debtor, held byand in the possession of his non-resident ereditor,7 17 
But no court can acquire jurisdiction in attachment-procecdings unless the ree is either 
actually or constructively within the jurisdiction, and we are of opinion that the attempt 
10 execute an attachment in Massachusetts upon the debts owing to the plaintiff 
by the Insurance Company, by serving upon the agent of the Corporation there, and 
without having acquired jurisdiction of the plaintiff. must fail for the reason that the 
debtor, the Insurance Company, was in no just or legal sense a resideat of Massachusetts and 
had no domicile there, and) was not the agent of the plaintiff, and that in contemple- 
tion of law the Company and the debt were at the time of the issuing of the attachment 
in the State of New York. and not. in the State of Massachusetts, This Court has had 
occasion heretofore to consider the effect of the act of a foreign corporation constituting 
un agent in another State, upon whom procecdings may be served. done in compliance 
with the laws of such State in pursuanee of a condition imposed, and to enable the Corpo- 
riution to do business in such State, It has been held that by such act, the Corporation 
does not change its domicile of origin or its residence. [ft becomes bound by judgments 
rendered upon service on the designated agent. because it has consented xo to be bound. 
but it remains as before a resident of the State where it. is incorporated.74y If in’ this 
case. the Insurance Company could be regarded as residing or having its domicile in 
Massachusetts for the purpose of attachment proceedings. it likewise has a domicile in 
every State where it may have appointed an agent under similar laws, and so construc. 
tively.npon the theory upon which the Massachusetts attachment is defended, the Corpora- 
tion is present as debtor to the plaintiff in every State where such agency exists, and the 
ereditor is also present at thesume time in each of such jurisdictions. The admission of such 
ti principle would give rise to most embarrassing contlicts of jurisdiction and subject creditors 
of domestic corporations to great prejudice. We think the rule is that. a domestic corpora- 
tion at all times has its exclusive residence and domicile in the jurisdiction of origin, and 
that it cannot be garnished in another jurisdiction for debts owing by it to home erecitors, 
so as to make the attachment effectual against its creditor in the absence of jurisdiction 
awequired over the person of Such creditor. 


Martin o. Darling, 78 Me, 78. Williainn v. Ingersoll, 49 N. Y. 508, 529, 
Heidritter o. Eliz Oil-cloth Cu., 112 U. 8, 294, le Embree v, Hanna, 5 Johna, 101, 
Risley «. Phenix Bank, 34 Am. Rep. 42). Osgood ¢. Maguire, 61 N.Y, 534. 
4 Oranch, 437, , Gibbs °, Queen Ins. Co,, 20 Am. Rep. 
XXI. Encyc. Law, 277. Plimpton ¢. Bigelow, 98. N, Y. 503, 

_ Plimpton ¢, Bigelow, 983 N. Y, 608. | 


Page 517. Line 4. for therewith.72 read — 

Therewith.72” In Averill v. Steamer Hartford,7%a 
it was held that the Court whose mesne or final process made the first actual 
seizure of the thing must. have exclusive power over its disposal and the distribution of 
the fund arising therefrom; and the judgments of all other Courts, when filed in the 
Court having the custody of the fund, must be regarded as complete adjudications of the 


anubject-matter of litigation and be entitled to ie Deon accordingly. 
T2972 Cal. ry 


Page 517. Footnote 78. fur 101 read 104 
31 


Page 523, Line 27, after jurisdiction.” add— 
Mr. Flint in his article on Res Judicata says%a : 
“If it is thus subject. to the jurisdiction at the time suit is brought, its subsequent 
removal without the jurisdiction will not interfere with the progress of the case.” 
9@ AXI Eucye, Law, 277, 

Page 527, Footnote 30, for Steuart read Stewart 

Page 637. Line 17, for are considered foreign. if read—which arc 

Page 540, Footnote 16, for Ad. read 16 Ad, 

Page 543. Line 9, after application. add— 

; The essential characteristic of comity was 
mutuality or universal reciprocity, and yet on account of the different views taken in 
different States, no general basis for that mutuality or reciprocity could be arrived at. 

Page 644, Line 40. after foreign judgment.” add— 
In Glass ve. Blavkwell*3a_ the 
Arkansas Supreme Court said:—A judgment, “whether foreign or domestic, mises a binding 
obligation to pay the sum awarded by it.” 
43¢ 48 Ark. 50, 
Page 546, omit Footnote 55. 
Page 648, Line 19. after also.” add— 
Mr. Kerr in lus article on Conflict of Laws saysela 
“that the distinction is regarded as having a just foundation in international justice.” 
61¢@ IIT Mneye, Law. 630, 
Page ddd, Footnote 83, Jor Stephens read Stevens 
Page dod. Footnote 88. for 266. read 256 
Page 554. Footnote 88, for Bank read— 
Kastern ‘Fowuships Bank 
Page 555, Line 31, for Biequet. read Beequet, 
Page 556. Line 14. after “in question.” read 
Mr. Kerr in his article on Conflict of Laws 
sys: 7b. ¢ tnoorder that a judgement may be valid and entitled to the recognition of 
foreign tribunals. ft is indispensable that the Qourt pronouneing the judgment should have 
a lawful jurisdiction over the case. over the subject of the action, and over the parties to 
the action: and if the jurisdiction fails in either of these respects, the judgment will be a 
nullity, without obligation, and not entitled to be respected or enforced beyond the juris 
diction of the Court rendering it. whether the judgment be i rem or in personam” 
110 T1 Kneye, Law, 527, 
Page 558, Footnote 100, for 275, read 272 
Page 562, Line ¥. a/fer international law. add— 
In Douglass ve Phente fax Cota 
Andrews, C.J. suid oo The legal proceedings or judgments of another state ae recognized here 
only where jurisdiction has been acquired in the foreign forum. But it is only jurisdiction 
in an international sense or according to the course of common law and judicial procecdings 
Which eonfonm to. or rather, which are not taken in’ disregard of the principles 
wind rues of general jurisprudence. which this state is bound to recognize, and 
if the laws of Massachusctts go to the extent claimed. and assume to authorize attachment 
proceedings to seize a credit owing to the resident: of this State. when neither the debtor 
uor creditor are within the jurisdiction, this State is not. we think. bound to recognise 
them.” 
fa 34 Ani, St. Rep, 448 
Page 663. Line &. a/ter admitted, add.— 

“Mr. Flint) in his article on dies Jadicata says %a," 
~The rule of the civil law, as given by the Gernuu Jurist Bar, is kubstantially (he same as 
the rule prevailing in Hngland and the United States, and is thus stated : Judgments are 
binding—First.. When rendered by the Courts of the State in which the defendant. is 
domiciled. in all suits jz personam and in all possessory actions which concern movables 
and of which the former rei site has not jurisdiction. Second. When rendered by the 
“ourts of a State by whose huws a contract is to be ad judicated in those cases in which | the 
debtor personally resides in such State, or has in it property not merely illusory, provided 
that, in such cases, the judgment is based on the contract, whether for its execution or its 
rescission. ‘Third. When rendered by the courts of a State iu which w tort or delict has 
been committed in a suit for damages against the wrong-doer. provided such damages are 
compensatory and not vindictive. Fourth. When rendered by the courts of a State in 
which arc situated either goods or claims, when such goods or claims are attached, the 
judgment. in such case being effective up to the valuc of such goods or claims, when it is 
entered on the cause of action for which the attachment is laid. the Court having jurisdtic- 
tion of the action. Fifth. When rendered by the courts of a State in all proceedings in 
rem as to things situate in such State. whether movable or immovable. provided such things 
have a continuous abiding place.” 

¥¢ XX1 Encyc. Law, 28]. 


Page 578, Line 22, for may read many 
Page 578, line 11, at the end of line add— 


In Wood v. Watkinson®*e, the Cennecticut 
Supreme Court said: “No greater effect is to be given to it (the judgment) than it would 
have in the State where it was rendered. It has no higher dignity in any other state than 
in the one where it was pronounced ; and hence if, in the course of the State w the 
judgment was rendered, it is inconclusive, or if it is inquirable into there during a par- 
ticular period or on certain con:itions, it will be open to investigation, to the same extent, 
everywhere else. So if a judgment operates in the State where it was rendered only is 
rem, it will not elsewhere be enforced as in personam, It results conclusively from this 

rinciple, or is rather involved in it, that if a judgment, in the State where it is recovered, 

not the effect of binding personally the defendants, or any of them, in the suit in which 

it was rendered, no greater cffcct. will be given to it in any other State, where it is endea- . 

voured to be enforced. It derives its obligation only from the laws of the State in which it 
is pronounced.” 


6da 44 Ai. Dev, 862, 
- Page 580.Top Heading. for FOREIGN read— 
Or JUNGMENTS OF FoREIGN 

Page 590, Line 14, after “natural justice.” add— 

In Dunstan v. Higgins'®a O’Brien, J., 
in delivering the judgment of the New York Supreme Court said: “It is the settled law of 
this state that a foreign judgment is conclusive upon the merits. It can be impeached 
only by proof that the court in which it was rendered had not jurisdiction of the subject- 
matter of the action or of the person of the defendant, or that it was procured by means of 
traud} 6) i na ge Sage effect. is given to the judgments of the courts of foreign 
countries by the comity of nations which is part of our Municipal law. The refusal of the 
foreign court: to allow a commission to examine witnesses here does not affect the con- 
clusive character of the judgment. Such applications are generally within the d{scretion 
of the court to which they are addressed and then a refusal to grant them docs not con- 
stitute even a legal error subject to review. But even if it appeared in this case, as it does 
not, that some legal right of the defendant. was denied in refusing the application, that 
would not affect the validity or conclusive nature of the judgment, so Jong as it stood 
unreversed and not. set aside. Legal errors committed upon the trial or during the 
progress of the cause may be corrected by appeal or motion to the proper court, but they 
furnish no defence to an action upon the judgment. itself. Where a party is sued in a 
foreign country, upon a contract: made there, he is subject. to the procedure of the court in 
which the action is pending, and must resort to it for the purpose of his defence, if he hag 
any, and any error committed must be reviewed or corrected in the usual way. So long 
as he has the benefit of such rules and regulations as have been adopted or are in use for 
the ordinary administration of justice among the citizens or subjects of the country he 
cannot complain, and justice is not denied to him. The presumption is that the rights 
and liability of the defendant have been determined according to the law and procedure of 
the country where the judgment was rendered, and there is nothing in the record to the 
contrary.” 

18 34 Am. St. Rep. 431. | 18 Lazier 0, Westcott, 83 Am. Dec, 404. 
Line 20, after invem.” add-— 

BREE O1N: af Similarly in Cheriot v. Foussat,*7a the Pennsyl- 
vania Supreme Court said: “ The jurisdiction of a foreign court: may be examined, not 
only as to the authority under which it is erected, but as to the subject over which it is 
exercised ; but if the Court is duly constituted, and has jurisdiction over the subject, its 
decrees in rem cannot. be revised by the Court. of another nation. The decree of a foreign 
prize tribunal of general jurisdiction, condemning property for having been concerned in 
the violation of law, is conclusive upon the point that the seizure of the property was made 
in conformity with the law, it being a matter within their juristiction to decide. 

87a 3 Binn, 220. 
; ine 33, afte ievances. read— 

Pega S14; Eines eee The Michigan Supreme Court. said the same 

in Dutton v. Shaw Sa 
$a 35 Mich 431, 


j t the end of the para. add.— 
Page 616, Line 28, at the enc I Bee faja ve Surya | 
i Peacock in delivering their Lordships’ Judgment observed that “ that section 
ioeentgee that every suit shall include every cause of action, or every claim which the 
party has, but, every suit shall include the whole of the claim arising out. of the cause 
of action—meaning the cause of action for which the suit is brought. 
16a LL. R. XTY.1. A. 119. 


83 


: G17,footnote 1 yor Haran Chander, XIV. B. L. read Rajkoomar Das, XIV 


Page 618, footnote 28, add—U'dmi v, Raji, 1894 P. R., No. 23, 


Page 622, line 15, at end of para, add— 
In the United States in 
Roosevelt, J., in delivering the judgment of the New York Supreme Court said: “ Where 
joint-ciebtors reside in different States they may be sued separately in the respective States 
having jurisdiction of their respective persons or property, anda judgment in such case 
ngainst one in one state is no ine to wv recovery against the others in another state.” A 
similar view has been taken in other cases also, '+4 


44¢ 29 Barh, 540, 


445 Mink vo Shaffer, 124 Pa, St, 380, Bailey c. Martin, 119 Tnd, 103 
Morris ¢, Had, 70 Tex, 481. Blot vo. Gia way, 83 Ky, 501. 
Hart pv. Sansom, 10 U. 8, 151, Cook &. Brown, 28 Am. Rey, 350. 
Hanley v, Donoghue, 43 Am, Rep. di. Richards e Barlow, 140 Mass. 218 
Taylor », Kilgore, $3 Ala, 214, Jackson o. Colver, 1 Wond, 638, 


Furrington ¢, Payne, 13 Johns, 432, 
Page 629, footnote. Jar Simos read Simes 


Page 680. line 18. at the end of para. add— 

In Giaadrich vy Yale,7 5a the tort: come 
plained of in the first action was that on divers days the defendant entered upon the real 
estate of the plaintiff without right. and caused the water to flow down and waste their 
reservoir, and at tines to flood their mill, and then, by shutting the gate, took away 
the water from their mill. The acts causing the damages were stated as a series of con- 
nected acts occurring while the defendant was a trespasser by entering without right 
upon the plaintiffs estate. and the answers of the defendant so treated the same, denying 
the allegation as to the wrongful entrance upon the plaintiffs Jand and denying all the 
nets alleged as wrongs connected with the trespass. Upon issaes thus joined, the assessors 
were asked to assess the damages occasioned by the raising of the gate in the reservoir 
dam, and judgment was entered for the damages assessed > and) the decision was held 
to bar oa subsequent suit) for damages for shutting down the plaintiffs gate 
on the ground of the identity of cause of action. Dewey, J. in delivering the 
judgment of the Massachusetts Supreme Court. said: “The particular acts causing the 
damage to the mill are not set forth as connected with a separate entry, but as a series 
of acts, all of which are combined as causing the injury to the mill it is truc. that 
the declaration does not restrict them to the proof of a single entry ; but ii does connect 
all these acts with each and every entry. Et fails fo state them as separate causes of 
action. or to allege them to have occurred at different times.” 

Tia. BAI, 454 


Page 630. Footnote 74, at the end add— 
Deda Gu 


s Cov. Hfowell 92 THEY, 
Page 682. Line. 33, after California read Supreme 
Tage $2, Footnote 81, for 12 AJM. read 12 Am 


Page 633, Footnote 84. Jor Branenburgh vead Brannenbureh 


Pave 645, Line 89 at the end of line udd— a -— - 
The principle of this decision has been 


Mahomed Riasut Ali v. /asin Banu ,)°a in which a decree in 
r dower against the brother of her deceased husband has 

hey for a declaration of her right to a life estate 
(ouch observing that “if cannot be said 
whole of his property was uv 
and in the present 


followed by their Lordships in 
favor of a Mahomedan Jady for he 
been held not te bar a suit by 
in all the property of the said busband: Sur Rh. 
that the claim of the plaintiff as heir of her hushand to the 
portion of her claim to dower. The causcs of action in the dower suit 
suit are distinct.” 
I, LL, R. XNI Cal, 157 


ace G30, Line 6. fur indivisible read indivisible ')a 


34 


Page 651, line 1, after the latter. add—~ 

; . In Phillips v. Berick,*%a@ Spencer, J., in deliver- 
ing the judgment of the Supreme Court of New York, said : “If the plaintiff is not bound to 
unite in one suit distinct causes of action, and if he has a right to elect to proceed by separate 
suite, and obtain judgment on one of his causes of action, upon what principle is it that 
he shall lose his deferred cause of action merely because it resembles the one on which he 
has obtained judgment. The law is not ao inconsistent in its provisions, nor indeed so un- 
just, as to deny to the party the means and the right of showing that, although there is a 
resemblance between the causes of action, and they belong to the same family, yet that 
there is not an identity. but that in truth they are distinct and different.” 


8 Am, Dee, 29 


Page 651, footnote 45, atthe end add :—Vide to same effect. Millard vy. Miaxouri, 
KR, Co., 86 N.Y. 441. Sloman. Great, W. Thy. Co, 67 N. Y, 208, 


Page 661, Top Heading for Contract read—COVENANTS 


Page 664, Top Heading for Breacu or ACTION read— 
BREACH oF CoNTRACT 


Page 674, line 9, after winecessary suits.” add— 

The avoiding of vexation to the de- 
fundant is only an effect of the rule, which is however neither based on it nor cirenmscribed 
by it. The contrary view was taken in Wales y, /Jones,ta@ in which the Michigan Supreme 
Court said : “On principle, it, seems that this plea can never prevail, except in cases where 
the latter suit is vexatious. Hence, where it appears that the dirst action must have been 
ineffectual, the Courts of Connecticut have often determined that its pendency shall not 
abate the second, because in such case the latter is not vexatious, This appears to be 
the sound and reasonable doctrine upon the subject. aud will perhaps reconcile the appa- 
rent diversity of decisions in the Courts of the different. States and in Mngland. When the 
plaintiff at the same time commences two suits in the same form, for the same canse of 
action, and causes the defendant to be arrested and held to bail in) both, or his goods to 
be attached in both, it is at once apparent that his conduct is vexatious and oppressive, 
und a palpable abuse of process of the Court, and justice forbids that he should derive any 
benetit. from cither of his suits, But where the record shows apparent good faith in the 
commencement of the second suit, and that the first was discontinued before the defend- 
ant is called upon to plead in the second, so that he is not wnnecessarily harassed by the 
defence of the two suits for the same cause at the same time, the second suit cannot be 
deemed vexatious, and cannot therefore be abated by the pendency of the prior suit: when 
it was commenced. On the contrary, to hold the second suit abatable for that cause, 
would be to make the law favor, rather than abhor, a multiplicity of suits, inasmuch as 
it would render another action necessary, when the plaintiffs claim was a meritorious one.” 

The weight of authority, however, is against. that view, and in Grameaby v. Rey sb in 
which the New Hampshire Supreine Court said that the pendency of two suits brought by 
one plaintiff against one defendant. for one cause at the same time, would be a sufficient 
cause for abating the second suit. without inquiry into the fact of actual vexatiouxness 
and oppression, 


la 1 Mich, 253. ! 1h 52N.H. 538. 


Page 676, line 26, at the end of section, add— a . 

There it is hekd to be a leading  ceneral 
principle as to the Courts of concurrent, or co-ordinate jurisdiction only that whichever 
of those having jurisdiction first acquires possession of a cause will retain it throughout.7a 
The only requirement here, in that respect, is that the former suit be instituted and pend- 
ing in a Court having jurisdiction, And, ss in the United States, if the Court having juris- 
diction of that suit, because of its limited jurisdiction or mode of proceeding, is not capable 
of determining the whole controversy, another Court may take jurisdiction and accomplish 
it.7b The fact that the Court has authority to try and determine actions of that. character 
or class is sufficient to cause the abviement, notwithstanding: the existence of a ¢ juestion 
as to whether such Court has acquired jurisdiction of the parties or not, or of the particular 
case until there is a decision that it has not jurisdiction.7¢, The rule is further restricted 
to such questions as arise ordinarily and properly in the progress of the suit first brought, 
and does not extend to matters which may by possibility become involved in it 77, 


i . Levy, 9 Cal, 607. 
Za. Ober, oe. Gallagher, 93 U. 8. 109. Uhlifelder, v 
7 Hanienaii Ce Battershy, 53 oe 36. alae Ce en eae. 
nce Scary Obaimrac 11 Mass, Patnam oe. New Albany, 4 Bi-s. 365. 
Gould ©. Hayes, 19 Ala. 448. : 
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Page 677. line 29, after jurisliction, add— 

Mr. Rockel, in explaining the rule, says :124 
“The fact that another action has been subsequently commenced, although between the 
same particy and for the same cause, is not a ground for abatement!}4. When twosuits are 
commenced at the same time, each one abates the other.Ye¢ A second action will not be 
abated on the ground that a previous action has been bri ught for the same cause, where the 
first suit has been dismissed before the plea to the second was filed.1d But the fact that 
the first suit is dismissed after the plea of abatement has been interposed, will not prevent 
the abatement of the second suit, the first having been pending when the second was 
commenced.12¢ To maintain the defence of the pendency of another suit for the same 
cause of action, it must be affinnatively proved that the suit. is still pending.”.4f To avoid 
the application of the rule, the plaintiff may show that it was commenced on a subsequent 
day and not on the same date as apparent from the record.4g When there is an appeal from 
a decision in a suit, the suit is deemed to be pending during the pendency of the appeal.ttA 


11¢@ VIII Encyc. Law, 550, | Toland vo, Tichonor, 3 Raw. 326. 
116 Webster vo. Randall, 10 Pick, 18, i Hurris vo, Johnson, 66 N, Unr, 478, 
Wood v, Lake, 13 Wis, 84. Leavitt o, Mowe, &4 Md. 619. 
Nicholl vo, Mason, 21 Wend, 330, He Frog vo. Tong, 8 Dana, 161. 
Beach v. Norton, 8 Conn, 71, Parker ¢, Colcord, # N. HH. 86, 
Davis vo, Dunklee, 9 N, H. 645. Hope v, Alley, 1) Tex, 359. 
Haight v, Hulsey, 3 Wend, 258, 11f Phelps v. Winona, 35 N. W. R, 278, 
Morton 0, Webb, 7 Vt. 124, Craig v. Smith, 16 Pac. R. 337, 
Wales o. Jones, 1 Mich, 253, 41g Davis ¢, Dunklee, ON. H, 646, 
Adams o, Gardner, 13 B. Mon, 197. 11h Gregory 0, Gregory, 33'N. Y, Sup. Ot. 1 
Rogers ¢. Hoskins, 15 Ga. 370, Boswell o, Trnnell, 10 Alan, 958, 


Clifford o. Cony, 1 Mass. 495, 


Page 678, line 24. after whole relict, add— 
The rule is also held not to apply where it 
appears that the first suit must. be ineffectual a or where the former suit. is so defective 
that no judgment could be properly rendered therein!®4, or ik a mere nullity.te 


16@ Quinnebang Bank «. Tarbox, 20 Conn, 610, Dorund o. Carrington, 1 Root, 353, 
166 Roynolds ¢. Harris, 9 Col. 338, Lie Phillips 0. Quiek, 64 TH, 384, 


Page 678, line 28. for former suit. read—former suit... 4d 
Md Vide Crane ¢. Tarsen, 15 Pace. R. 326, 
e 
Page 678, line 34, after that claim, read— 
Inia suit) against one obligor pendeney ol 
a prior suit against all the obligors, is a good plea in abatement 174 
1% Graves o, Dale, 1 7. B, Mou, 191, 


Page 678, line 36. a/fer first, read— . | | | 
Thus the plea of pendency of a former suit cannot 
be sustained: wherein the one case the action is against the firm on their joint endorsement, 
and in the other against a member, on a several liability, involving the firm in’ no 
linbility.176 | 
176 Black ‘nun e, Watson, 85 Pa. St, 247, 


ave OF, line 20, after the same, add— 

Pane er paere ae In Sehenckh vy Sehenck,?2%a it} was held to bea 
good plea in abutement of an action of axaumpait, that the defendant had previously 
commenced asuit against the plaintiff. in which the matters alleged in’ the plaintiff's 
declaration might be set off. In Osborn ve Cloud.208 it was held, however, that the 
pendency of a suit in which the parties to the one itt bar were defendants, anc in which 
the plaintiff in the suit. at bar might, by cross-petition. obtain the relief sought in his suit, 
was not a ground for abatement of the latter suit. 
0a 10N. J. Law, 278. } 0b 23 fown, 104, 


Poe ron a a is Douglas vo Phenis Ins, Co,*a habeas? Co, in 

‘worine the judement of the New York Supreme Court said: * The pendency of 
pee in aie nate between the samc partics anil for the KAME CAUBC, does not. 
according to the yencral rule, abate the second suit, An excep! ion to this general doctrine 
was made in this State in the early case of Embree ¥. Hanna5*6 in respect to prior attach- 
ment proceedings instituted in the State of Maryland under the laws of that. State against a 
debtor of a New York creditor, by a creditor of the latter, The New York creditor subse- 
quently commenced an action in this State against his Maryland debtor, to recover the debt, 
and the defendant plicaded in abatement the pendency of the a ecm pree uines in 
Maryland, and the plea was held to he good. on the ground that the debtor might otherwise 
be compelled to pay the debt twice. is 
32a 34 Am. St. Rep. 448. J 324 6 Johns, 101, 
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Page 682, footnote 31. at the end add— 
Katon ¢. Hunt. 20 Ind. 457, Bradley +. , 
20 Ind. 528. Williams r, Ayrault, 81 Barb. 364, 0 Se Bawaley vr, Bank 


Page 682, footnote 32. at the beginning add :— 
Alateh oe, Spofford, 22 Conn, 485, 
Sinith «, Lathrop. 44 Pa. St. 326, Oncida Count vy Bank r, Bonney. 101 N, Y, 173, 


Pages 685, line 19. for suit: revd—suit.43a 


45@ Carter ¢. Mills, 30 Mo. 487, Kdwards e Norton, 55 Tex, 405 
Rinith e. Hodson, 78 Me., 180, | Calbreath co Estes, "98 Ark. ca. 


Page 685. line 22, for they claim, read— 
: Thoy claim : they can make no defence which theft 
eyantors could not,+34 
Horn r. Jones, $8 Cal, 


Pages 685, 686, 687, Top Heading affer PENDENTE read—LI'tk, 


Page 687, line 3, fur his grantore erad—his grantor.?ta 
$3 Poston ¢. Eubank, 370.0. Marsh, 43, Bunsey ¢, Kilers, 11 Wis, 277, 
Clarke o. Kocher, 32 Tes, 079. | 


Page 687, linc 6 for assignor, sead—assignor.93h 
326 Krebamm v, Cordoll, 68 (Ul, 24, 


Page 687, footnote 35, fur Ben. Lis, Pend, 275, read— 
Yeatman vy, Sa NS. 
44; Cleveland v. Barum, ANY, 619: Young v. Cardwell, @ Lea, 171. 


Pago 688, ling 2. after Thus in 
Anderson v. Wileon 8a it was held that an assignee. 
becoming such by operation of law, may be compelled by the other party to beeome: a 
party to the pending suit, 
36e 100) Ind, 40x, 
Page 688, footnote 57, for 199 add. 109 
Page 690, line 10, affer rule itself, add— 
In his article on Lis Pendens he in still clearer 
language says: °%@ “Some cases scem to imply that. one of the primary objects of lis 
_. is notice, Some authors arrange the cases under that head. This is an erroncous 
view. While Courts will enleavour to so apply the doctrine of lis pendens as to save, if 
possible, the rights of inmocent purtics. that can only be a secondary object, and must. yield 
to the paramount one of holding within the jurisdiction of the Courts the subject- 
matter of litigation soas finally to enable them to pronounce judgment upon it. 
667 XIIT. Encyc. Law, 870. 
Page 690, line 21, after Ballou. rrad— 
The New York Supreme Court: held that the rule of 
lis pendens was founded upon necessity and not upon notice, and 
Page 694, footnote 92, at the end. add— 
Murray v. Rallou, 1 John, Ch, 566. Newnan v, 
Chapman, 14 Am. Dee. 766, 
age 696, after line 26 add— 
To terminate a suit, it is not necessary that if should bye 
disposed of on the merits. Thus in Newman v. Chapman, 3a it was held that if the suit 
were disgontinued —dismisset for want of prosecution or for any other causc not upon the 


inerits, or is abated—the lis pendens of that suit. comes to an end, and should a nee a is 
commenced, the parties to the former suit and those holding under them would not be 


uffeated by the dis pendens of the former suit. 
$a 14 Am, Dec, 766, 


Page 700, Top Heading, for DURING THE PENDENCY, ?ad—TILL THE DECTBION 


Marginal note, for during the pendency read— . 
eee cree : till the decision 


Page 7 ine : f 7 il. read— ; 

ge 702, line 31, after Counci aaa it to bewell sctilod that a writ of se 
& new suit, and not merelya continuation of the suit, the judgment in a nichs eis Browe! 
' reverse, and 39 


Page 706, after line 7. xead— 


In Watson v. Wilson. 3a the Court. said, as to the negligence 
objected in the case, we are not prepared 10 say, nor does our experience in the condlnary 
progress of a chaucery suit in this State authorize us in saying, that from May, 182h 
till 1828, when Wilson obtained his deed, there was a lapse of time which, unexplain- 
od, would of itself amount to laches, such as to deprive the complainant of the benefit 
of the sale. In Gosxam v. Donaldson 5% the Court held that a delay of three years 
was not negligence in prosecuting a snit and would not destroy Lix ” 
50a 2 Dana, 406. { 50518 BLN 


Page 708, line 25, for suit. cead—suit>*a, 


58a Wisconsin Oent. RB. C. ¢. Wisconsin River Bradley ¢. Lnee, 08 11), < 
ill gran PagP ] dle ner, 234 


Page 715, line 11, for party read—party 8, 


924 Hunt oe. Haven, 52N. EL, 162, Davis ¢. Raklin, 50 Tex, 270, 
Arnold oe. Smith, 80 Tn. 422. Seurlett. ov. Gorham, 38 TH, 319. 


Page 715, line 33, after purchasers, add— 

It is on this very account that itis considered 
necessary for the application of the rule of /f# pendens that the owner of the res should be a 
party, because if he is not impleaded, he is sat liberty to dispose of the ves and the 
purchaser will take it unaffected by the suif, although it may be pending against. parties 
other than the real owners.%5a” 956 And the owner should have been a party at the time of 
the alienation or the grant, as the alienee will not be bound if the owner becomes a party 
to the suit subsequently to the grant.%¢ 


Sprague o. White, 35 N. W. R. 761. { Bailey o. MeCregor, 46 lown, 667. 

Shaw o. Padley, 64 Mo, 519, | 98H XT Bneye, law, 882. 

Cnnal Bunk vo Hudson, 1110, S. 66, 9e Arnold v, Sndth, 80 Ind. 417, 

(‘arrol Co. v. Smith, 110 U. 8, 56, Marchbanks 0. Bunks, 44 Ark. 48. 

Alwood @. Mansfield, 69 Til. 508. Partner's Notional Bank oo. Meteher, 44 low, 
Bennett o. Wotchkius, 20 winn. 168, 253. 


Page 718. line 36, after negotiable papers 

In Winston ve. Westfeldt a Gold- 
thwaite. J. said: & Negotiable paper representing as it does inalmost all civilized nations 
very large proportion of the commercial operations, and: serving to a great extent as the 
representative of money, is justly a favorite of the law. and enjoys immunities and privi- 
leges which are extended to no other species of contract. The tendeney of the Courts has 
been to uphold this deseription in the hands of the bod fide holder against every species 
of defence which might. exist. as between the original parties. The credit. and confidence 
due to it must be impaired if the buyer was required to examine the Court. of every county 
in the State before he could be sure of his purchase > and sueh would necessarily be the 
case if the doctrine of Jis peadens were applicd fo it. There are no adjudications to force 
us to this extremity, the strongest considerations of public policy seem to forbid) the 
extension of the rule to money or bank-bills, and we think that commercial paper. as: the 
representative of money. should stand on the same footing jn this respect,” 


11@ 68 Am. Dee, 278, 


Page 718, line 39 for Pennsylvania, read— Pennsylvania, %a 
9a Diamond ¢. Lawrence Co,, 37 Pa. St. 353, [| Day oe. Zimmerman, 68 Pa, St. 72. 


Pave 719, footnote 25, for Barb, read—N. Y, 
Page 720. footnote 28 for Fensicr, reaid— Konsiere 


Page 720, at the end = add— . 
: : ve Cornwell, 5Y Cal, 482. 


> ine 5, after the courts. add— 
oe ne In Ceater v. Planters’ Bank, a it. was held. that, 


the desoription would not be sufficient, unless it, was contained in the pleadings, or in 
exhibits which were by proper averment made part of them : aml sO evidence ee 
im the case after its commencement. could not be considere! in connection with the 


uestion of is 7 
q 65,22 Ala, 743. 
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Action—Identity of form of —not required for res judtcata ... 50 


See Cause of action. 
oe of aad (Civil Procedure Code)— 


a —_ 


7, 9, 12, 27, 92, 95, 97, 99, 123, 762 


Saf i ade oo oe pune 620, 644, 648, 667, 672 
S99 ... rT ses " 626 
S10... Si sibs : = "648, 644 
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285, 286 
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VI of 187) (Bengal Civil Courts Act) 
S, 17 eee ose eas es 
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XXIII of 1871 (Pensions ae 
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IX of 1872 iadian Contract Act)— 


"984, 285, 287 
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479, 480 
818 
112 


510, 511, 518 


S. 43 ... 616,618, 619, 622, 642, 644, 649, 


650, 658, 662, 668, 658, 671, 672, 673, 747, 


III of 1873 (Madras Civil Courts Act)— 
S.12. ... 
S.13 ... 
Sedd: sss 
X of 1873 (Indian Oaths hei 
5.9 ... ‘“e.  -See a 
S. 10 
XIX of 1873 (N. W. P. Tand Revenue Act) — 
S. 24] ... ic re 
II of 1874— 
S.68 ... ve ses 


X of 1876 (Bombay Rescind see iediction Kelty 
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X of 1877 (Civil prossdure Code)— 
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S. 13 , , 
S.1 


8, 30... sa si sie 
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XII of 1879— 


r, 


XIII of 1879—_ 
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V of 1881 (Probate & Administration Act)— 
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571 


13, 14, 392, 395 
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XII of 1881 (N. W. P, Rent ne 
S. 93... er sas : 269, 
S. 95 @ee eee 
1V_ of 1882 2 (Transfer of f Property Act)— 
3. 52 - 
OO: tes rr 
XIV of 1882 (Civil Peocelar Code)— 
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311 
270 


693 
673 


O74 
357 
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De, 1S" aes a ies 1. oo «©6038, 58, 36], 571, 675, 676 


8S. 13... .. 14, 15, 18, 21, 22, 23, 25, 26, 27, 30, 33, 
34, 88, 55, 59. 68, 80, 83, 101, 104,110, 117, 119, 124, 
134, 145, 147, 149, 174, 179, 186, 189, 391, j04, 365, 491, 

568, 575, 576, 578, 580, 
Explanation I.. sib 
Explanation II. 15, 19, ¢ 84, 63, 100, 105, 10%, 117, 
Explanation IIT shes 151, 153, 154, 154 Ad, ); 
Explanation IV... < ius sae 143, 
Explanation V, Principle of— ... 
———_—-applies also when the decision in the 
former suit was prior to the Civil Procedure 
Code of 1877 ies 
‘applies only when the claim in the 
former suit purported to be on behulf 
of the others also ... be 
‘applies even when permissii n 1 to sue oF 
defend on behalf of others not cbiained.,. 
applies when the claims to the right 


are not on thesame title wae eu 
Explanation VI sige ae . 397, 568, 
S.14 ... a ce hou . 18, 471, 578, 576, 530, 


Sed sed. Xen es se fe see 284. 285, 284, 


SeI6 fee. cigs es aie rT see . 016, 340, 


B17 jaa) ath ees CC, Ci 
Explanation I ... ‘ay ve 5: Gi sil 
Explanation II... See sia ies 62 “te 

8.18... ro oe si ‘as re be 322, 


8.25... oe sa sis, es re ae 286, 


8.80 ... Sie ses san ase sos es 210, 


S. 44 eee aae eee ee6 eae eee 
S. 57 een eee * @€00 see eee eae 


676 
38 
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15d 
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471 

458 

we «6: C9 
154, 155 
316, 817 
we «= O16 
109,578 

476, 477 
.. 201 
201, 669 

eee 109 
w. 282 
w Jol 
eee 461 
w. 109 
103, 109 


es .. 369 
1 O02, 978, 574 
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XV of 1882 ( Presidency Small Cause Courts Act }— 


S. 19... 
S. 58... 


981 

312 

888 
.. 461 
761 

420 
eB 
we 8 
812 
410, 421 
422 (Ad.) 
eee 26, 28 
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INDEX. a 
XVIII of 1884 ( — Courts Act )— id 

Ss. 85 .. eee ees 906 eee Op 816 

S. 389... ee re ae ben 312 

S. 40... tee. wees ‘ 7m ,.. 801, 302, 812 

Vu of 1885— 
S. 158 .. eet ee6 ee0 277 
~ of 1887 ( Suits Valuation sty: 

S. 11 eee eee eee eee eee oe 6 420, 429 

S. 158 . eee 20° eae eee tee ° ee0 124 

IX of 1387-— 
S. 23, ws ee we 298 
XII of 1887 ee nd 'N, W. P. Civil Cans ren = 
oT ea bes .. b12 
ai ee ‘isis ed $12, 315 
be 38 . ae .. = 8 80 
XVI of 1887 ( Punjab Tonaney Act - 
S. 76. 5@@ oe eee eee 272 
XVII of 1887 ( Punjab read aveiilis me )— 
eee eee eee eee 271 
VII of 1888— 
eee cea eee ee e@@¢ eee 579 
S. 7 eee t eee tee eee eee 
VIL of 1889 ( Succession Certificates Act )— 

S, 26, eee eee 
ApmrniaTration—Effect of evant of— 5138 
ADMINISTRATOR— How far epresents deceased’ 8 heirs 196 
ADMIRALTY —Jurisdiction of Prize and—Courts .. 828 
ALIENATION—In guits for setting aside alicnations, each— 

constitutes a distinct cause of action ... w- 648 
—pending a contentious civil proceeding 1 ig voidable w-- 694 
Decision in a suit is binding against persons to whom— is 

made pendente lite ... ve =» 684 


Such alienees need not be impleaded in the suit as ; parties 685 


See Lis Pendens. 


A prgar—A decision liable to—is res judicata until a 


against 


After—a decision is res judicata only when confirmed . 
Order passed on—is binding in all subsequent stages 


of the suit... 


Pendens applies till ‘the decision “of the— su 
tae acace case of—is determined by the value of 


the origina] suit 


144 
146 


768 
700 


ee $)] 


6 INDEX. 


ApPEAL—continued., 
Jurisdiction ot court of—not affected by detcct of jurisdic- 
tion of lower court site Sais aa 
ATroRNEY—Presumption in favor of authority of— ie 
BatLor—barred by a decision in a suit against a bailee ea 
Bark BY JUDGMENT—LEnactment of the rule of—~in British 
India Le ] ¢@e eee ee@ 
—distinguished from bar by ‘verdict a vee tee 
Bar sy Surr—Principle on which the rule of—is based 
distinguished from res judicata — i... a oe Jez 
Rule of—as enacted in India oe 
Nature of claim and remedy for the rule ots on hi 
—applies only to claims and remedies in respect of same 
cause of action _.., aa sa a 
depends entirely on the identity of cause of action oe 


does not apply to suits for claims not known to plaintiff at 
the time of the suit 
does not apply to claims bey ond thej jur ‘isdiction of the court 
that decided the former suit 
extends to subsequent suit by a party claiming under or 
representing a party in the former suit ... si 
extends to cross—claims by defendant... 
Suit for declaration of title toa property does not bar 
a suit for its possession ses 
Suit for debt does not bara suit for enforcing ‘collateral 
security for the debt 
Suit to recover maintenance does not bar a suit to have 
maintenance charged on any property oes 
See Cause of Action, Damages, Joint property, Mesnc 
profits, Torts. 
Bak IN SAME SUIT—Order in execution proceedings isa bar 
in all subsequent stages of those proceedings ... sg 
An order passed on appeal isa bar in allsubsequent stages 
of the suit Tver 
Bar By vEeRDicT—Bar by J udgment distinguished from—... 
Principle of—acted upon by Indian courts on Seatats 
principles... - 
Bak ror Jd OINTN Ess—applies to joint contracts in England . re 
—applies to joint contracts in the United States ... ee 
Exceptions to the sppneetien of the bar in regard to 


joint contracts see vee vee eee vee 
—applies to joint contracts in British India wee nee 
applies to joint tort-feasors in England _... eee 
applies to joint tort-feasors in India ses 34 


does not apply in case of torts in the United states 
BENAMIDARS—are parties to a suit ii oy 
CARRYING ON BUSINESS—Placc of— __... eas 
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236 
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622 
628 
670 
672 
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709 
763 


737 
743 


(45 
746 
759 
752 
758 
161 
367 


INDEX, 


oe | 


7 . 2 PAGE, 
See Local Jurisdiction. 


Cause or Acrion—Difficultics experienced in the application 
of therule of res judicata as enacted in the Civil Proesdire 
Code of 1859 on account of the expression— .., saa. 40 
Signification of— _.., ver ee wee wwe LU, 844, 627 


Identity of— ... na wi ae sis Sas te 12 
Identity of—not required now for res judicata... on 50 
Identity of evidence is a test of identity of— si ee 52 


Decision of a suit ona preliminary point does not bar 
subsequent suit on the same— __,, - vee =: 109 
In transitory suits jurisdiction exists also at the place 


of the accrual of— ... rr a us ‘i we «842 
Where a—accrues in suits on contracts —.,. ss . «= 48 
Bar by suit depends entirely on the identity of—... 4. 626 
—must be looked for in the plaint ... oad sb .. 628 


Unity of every tort as a—for all damages resulting from 

v sa ai es . 629 

Mere continuance of tort is not a fresh— ,., sah ... 687 

The accrual of fresh damage from an act which is no 
wrongiul without the damage constitutesa tresh— ... 689 

Nuisance not necessarily permanent constitutes a fresh— 640 

for several properties misappropriated or wrongfully 


it eee e@e eee . 


taken at the same time is the same... —... shad .. 680 
The number or distance from each other of properties 

injured docs not affect the unity of tort as a— .. 681 
Essentially distinct injuries caused by the same tort 

constitute each a distinct— i ae Mes .. 683 
Injuries to persons in (different capacities are distinct— ... 685 
In guits on title infringement of the title constitutes the— 

and cach title docs not constitute a separate— .., ue ~—- 644. 
In suits for setting aside alicnations cach alienation 

Constitutes a distinct— ae sae sn . 648 
Breach of each of several contracts arising from same or 

similar facts constitutes a distinct— —... se ww. 649 


Breach of several contracts made as a part of same tran- 
saction or in pursuance of one general contract consti- 


tutes only one— is zee ss die - 651 
Same principle applies to suits for wages due on account 

of work and labour Seis nes he a .. =»: 6 BB 
Breach of several covenants in one contract constitutes a 

distinct—when covenants arc essentially distinet .. 656 


breach of each of several covenants to be performed at 
different times constitutes a distinct—, cxcept in regard 
to all covenants of which performance has become due, 
which al) constitute only one— ... a Sée we. 659 
Non-payment of all amounts accrued due in respeet of 
same contract constitutesonlyone— —... ve - 662 


s INDEX, 


Unity of breach of contract as a—for all damages... 
Other instances of identity of— __... see ies 
Other instances of non-identity of— se 10 
Civiz Courts—have jurisdiction overall civil suits ... ag 
—have not jurisdiction over suits for mere regulation 
of ritual or observance of religious honors _... eae 
Jurisdiction of—over suits iar Be to rights to property or 
offices involving questions of re agin rites or 


ceremonials see vos 
Jurisdiction of—over suits for 1 recovery of fees annexed to 
an office 
Jurisdiction of—over suits for voluntary offerings paid to 


wrong persons .., 0 a. 
Jurisdiction of—over caste questions 
Jurisdiction of—over suits relating to marriage... —... 
Jurisdiction of—-over suits relating to revenue or rent of 

revenuc-paying lands : 
Small Cause Courts are—of exclusive though limited juris. 
diction nee vee ee ee es ae 

Comity— Defect of—as a ‘basis of the recognition of foreign 

judgments eae eee eee 
Obligation as a basis of the recognition of foreign judg ., 
ments as a cause of action is perfected by— 


See Foreign Judgments. 


Civi Suit— 
Civil Courts have jurisdiction over every— ‘we - 
When a—becomes contentious for the rule of lis pendens. see 
When a—imay be said to terminate for the purposes 
of lis pendens cee vee 
Cuiaim— Nature of—for the rule of bar by suit , ses 
Co-Heirs—See Privics, 


CoLLaTERAL SECURITY—<A suit for debt does not bar a suit for 
enforcing a—for it.. ae ie 

CONCLUSIVENESS OF J wiaunnee= Waacmeatt in British ‘India 
of the rule of— —.,, ee ; 


Consent—does not confer jurisdiction... se 
ConsTEUCTIVE NOTICE—Doctrine of ézs pendens originally 
based on eee tee eee ee0 

See Notice. 


Contract—Forum for suits on— cat 
Suit for breach of—must include al] prospective damages. das 
See Cause of action, Jurisdiction. 
Counssu—A Judge having acted as-—of either party to a suit 
is disqualified from trying the suit... ee 
Courts—Presumption as to the existence of jurisdiction in 
regard to — of general jurisdiction a wee? 


+e0@ eee ee 
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Courts—continued. 
—of general jurisdiction distinguished from—of limited 
jurisdiction ... os on ee ss oe 
in protected Native States are foreigu—for the purpvuse of 
the rule of res judicata, = ie pe sie 
See Civil Courts, Jurisdiction. 
Ceoss-cLaims.—Bar by suit applies tu— de jes 


Damaces—Subsequent suit will not lie even for—resultiny from 
a tort subsequeut to the first suit “ns tos 
Suit for breach of contract must include all prospective— 
See Bar by suit. 
DratH.— See parties. 
Deotston of a suit on w preliminary point dves not bar a 
subsequent suit on the same cause ofaction _,., an 
—on a preliminary point is res judicata as regards that 
point in a subsequent suit ... is tee . 
Any matter uot decided is not res judicata... e ~ 
Matter expressly left undecided is not deemed to havo 
been decided ~ ste a ee oes 
even though required to be decided for the decision of 
the suit... ney eee a 
Reservation of any matter for—in a subsequent suit is not 
binding in that suit on oi a or ites 
—to be res judicata need not have beon passed on evidence 
in accordance witharbitrators’ award may be res judecatu... 
on compromise or confession is res judicata only in case of 
dismissal of suit ... Heh te oes 7 as 
may be res judicata even though not specific and express... 
on a matter in issue in w suit may be res judicata even 
when not embodied in the decree... = Se ca 
to be rea judicata must be fina - tee sa 
Extrinsic evidence may be admitted to determine the 
matters decided in the former suit ei wl vies 
—eeparte may become final .. see nee sey tae 
Appealable—will be res judicata uutil it is appealed against 
After appeal a decision is res judicata only if contirmed ... 
Application for re-trial docs not interfere with the finality 
ofthe~- _... se sake see tae ate 
—is final only if it forms the basis of the judgment a 
how far binding against persons having similar interests ... 
of a Court not having jurisdiction over subject-matter 1s 


void ... 
passed without 

is contrary to natural justice vale <a ss 
on jurisdictional facts cannot be attacked collaterally 


See Jurisdiction, Parties, Privies ... =... see 
Dieectty,—Matter must have been—in issue in the former suit, 
When matter is—1D issue eee see eee eee coe 


reasonable notice tu the persous concerned 
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109 
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See Issue. 
Domestic Courts—Lie pendens attaches only to proceedings in— 
Dwettine—Signification of the word— . ve aus 
Hrror—in the exercise of jurisdiction aves not affect com- 
petency of jurisdiction ‘ee see eee 
Mere—in a judgment does not, invalidate the judgment... 
EstoprEL— Res judicata distinguished from __... sh 
Mistaken treatment of the doctrine of res judicata, an 
Provision as to—against defendants +a a 
from proving want of jurisdiction in subsequent suit vee 


from plea of want of jurisdiction in further proceedings ... 

from plea of want of jurisdiction against foreign judgment... 
EXECUTION-PROCEEDINGS—Jurisdiction over— ... 

Order in—is binding on parties in all subsequent stages 


of the procecdings ... a rr seg 
Executor—How far—represents deceaued’s heirs 
Expartsé—decision may become final __.., a bes see 
ForricN Court—lIts finding iu favor of its eee is not 
conclusive 
Absence of jurisdiction of—may be shown by extrinsic 
evidence... tee 


Jurisdiction of—is primarily determined with reference to 
the laws of its own country 
Jurisdiction of—generally recognized only if exercised in 
accordance with general principles of international law 
or of the law of the country in which the edgnent may 
have to receive effect nhs ses 
Jurisdiction of French Courts over + foreigners in suits on 
contracts made outside France not recognized in ta eae 
and British India 
Courts in Protectod Native States are—for the purpose of 
the rule of res judicata... bes 
Pendency of suit in—will not operate as lie “pendens ses 
ForriaNeR.—Courts have no jurisdiction over non-resident— ... 
Business carried on by—will nut confer jurisdiction 
over him unless business is carried on by him personally. 
Service of process personally eoncile the local juris- 
diction of the Court will not confer jurisdiction over 


him ... si eee 
Presence of property “of—will not confer jurisdiction 
over him __... oe “ate 
Fortien J uoawent— Recognition of— ... dee see 
Recognition due to the notion of comity... bee 
Recognition due to agers of public policy and general 
justice 


Recognition based on obli gation < of f payment of amount 
adjudged eee toe eee eos eee eee 
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FOREIGN J UDGMENT—continued. 


—as plea has pple been considered conclusive in Fngland... 
—as a basis of claim long considered merely ons facie 
evidence... 
Ground of distinction between foreign judgment : AB B plea 
and as the basis of a claim... 
That ground of distinction involves absolute inconsistency. 
Entire explosion of that ground of distinction 
General view of the limitations to the recognition of— 
—to be valid must be of competent-court. .. 
Estoppel from plea of want of jurisdiction agvinet— 
—recognized and enforced in India ,. 
Statutory extension of the rule of res judicata i in India 
to— .. 
—oannot be res “judicata unless it were so in the country it in 
which it was passed... ve 
Limitations of the recognition of in India... 
Enquiry into the merits of—of Courts in Asia and Africa.. 
—to be a bar must be on the merits.. 
to be a bar in India must not disclose on its face a » mintake 
of Internationa] or of Indian Jaw ... 
Even apparent mistakes of International or is) nglish law do 
not now affect the binding force of—in England.. 
Presumption of the correctness of a—ns to the law of the 
country in which it was passed six 
—to be binding must not be contrary tn natural justice ~~ 
—to be res judicata must not have been obtained by fraud, 
Character of fraud that will avoid—... og 
False testimony in Court will not avoid— .. 
—to be res judicata must not sustain a claim founded on a 
breach of Indian law 
to be res judicata must not he based on foreign penn law.. 
Recognition of—in rem ; es sh 
—in rem is not less binding if wrong vas 
in rem is open to the same objections as that, in pers rRUNamM,, 
Forrien Law—Foreign judgment to be res ae must 
not be based on Penal— .. 
Forzian Srates anp Rut. grs—Courts have no jurisdiction 
over-—— 
Fravp in procuring a a judgment “docs not render the judg ment 
void ... 
Judgment may “be set aside for—in obtaining “jurisdic. 
tion ... 
Foreign judgment to be ‘ree judicata ‘must not have 
been obtained by— ee 
character of fraud that will Bvoill foreign judgment 
Garwieaer—Decision against a—is valid against judgment- 
debtor orly to the extent of compulsory payment by the 
garnishee «. oes vee eos vee eee acs 
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PA 
Ipentity—of relief claimed not required for res judicata... 49 
of form of action not required for res judicata... re 3) () 
of gs beara not required for res judicata _,. . 40 
of evidence is a test of—=of cause of action.. 58 
of parties not affected by the anid of their relative 
positions in the subsequent suit . 79 
of parties is not affected by omission from, or addition 
in, subsequent suit of any person sas ae = 80 
See Bar by Suit, Jae pendens ai ifs es ‘ai 
IMMOVABLE PROPERTY—ZJurisdiction over suits for— _... - 3818 
—outside a State is not subject to the jurisdiction of 
courts of that State bs 324 
Conflict of opinion as to what: suits were to be deemed as 
relating to— 318 
Suit foran injunction against ‘the continuance of a ‘nuisance 
to—is nota suit for— ... 319 
Whether a suit for carrying out trusts of a deed ‘relating 
to—is a suit for— ... 319 
Whether a suit for the specific performance of a “contract, 
for the transfer of—is a snit, for— sa ses oe = 00) 
See Local Jurisdiction. 
In rnem—See Judgments in rem, 
InsaNF—may be a party to a suit so that a decision in it may 
be rea judicata agaist him aa es se ss 74 


JTRREGULARITY—NSee Jurisdiction. 


TIssur—Trial of—of law as well as of fact barred by the 

doctrine of res judicata ... 29 
Amendment in the rule as enacted in the Civil Procedure 
Code of 1877 as to the—having been so directly and 


substantially in the former suit... a 19 
Matter decided need not have been in—in 4 previously 

instituted suit sia sat ae 30 
Matter must have been in—in another suit.. eee phi 34 
Matter in—distinguished from a matter of evidence i 35 
Matter in—distinguished from an—-recorded as such sai 38 
Matter may be in—even if neither party bound to plead it 39 


Matter in—distinguished from subject-matter of suit... 40 

Matter in—distinguished from the object and the relief 
claimed - 49 

Matter in—distinguished from the ‘form and canse of 


Matter must have been substantially and directly in—in 

the former suit eas 04 
The trial of an---in a former suit will be barred even 

if it is only incidentally eee in the subsequent 

suit ... - es ins ses 5d 
When a matter, is substantially i 1n— see és a 55 
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Issvur—continued. 

When a matter is directly in— _,,, ves es i "56 
A fact of which the existence is not necessary to s judg- 

ment cannot be in—directly is sie is 60 
Constructive extension of the expression—not a new rule... 63 
All the grounds of defence are directly in— ... ... 68 
Claims by defendant on separate cause of action are not 

deemed to be matterin— ...... se ids es 69 
Claims not inconsistent with plaintiff's claim are not 

deemed to be matter in— ... sas si si ve 7) 
Breach of warranty not in—ina suit for price of goods 

sold ... vhs sa rr ss sed » @3 
Proper performance of acontract is not—in .« suit on 

that contract aia ais ae sis er — 75 
Matters in—in undefended suits 79 


In undefended suits, only matters absolutely necessary for 
their decision are deemed to be in— _... is - 81 
Amount of credit given by plaintiff to defendant in 
accounts is not directly matter in—in undefended suits 
86 


for the balance ae ets ie ae sae sue 
Only the grounds of the title formingthe basis of the 

claim are mattersin— ... Zui as da si 87 
Conflict of opinion under the Civil Procedure Code of 1859 

as to other titles being matter in— as at ee 92 
Independent titles forming separate causes of action are 

under the present Code not matters in—in a suit on 

any one title si ei Lee te vee .- 100 
Grounds to be urged in plaintiff's rejoinder are grounds of 

attack and therefore matters in— ~ sale .. 105 
Matters not urged and not considered on appenl are 

deemed to be in—... se ais sed . = 105 
Grounds not existing at the t'me of the former snit are not 

matters in— Si pas se sah 2d ue = «08 
Matter in—not decided may be raised in a subsequent. 

suit ... ae sis wad Ss a ba we = «05 
Mere reservation of a matter in—for decision is not, 

binding in the subsequent suit... 12] 


Admissibility of extrinsic evidence for determining the 
matter in—decided in the former suit... ee .. 185 
JorntNess—See Bar for Jointness. . . 
Joint properTy—A suit for a share in some—will bar a suit 
for a share in other—of the parties... —... se . 646 
Jupezr—personal disqualification of presiding judge... ww. 380 
Nature of interest causing disqnalification of— __... .. 881 
Relationehip to either party causes disqualification of —... 385 
Acting as counsel to either party to a sult canres disqualie 
fication of—... sas ra TT 388 
Service under a Government is not disqualification for 
trying suits to which that Government is 9 party ... 389 
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Junament—by a Court without jurisdiction is void ... oe 
—is void only so far as it is in excess of jurisdiction __... 
Want of jurisdiction against some of the defendants 

does not avoid the—against the other defendants with- 
in jurisdiction a3 
ee in & process or ite service do not render-—— 
void ... Ba ss se 

Mere error in a—does not render it ‘void. 

Fraud does not render—void... a 

—may be set aside for fraud in obtaining jurisdiction oe 

Enforcement in British India of Judgments by Courts in 
Native States és 

See Bar by J ndgment, Decision, Foreign Judgment. 

JUDGMENTS i personam—are not res judicata against third 

persons even in regard to the relation created by them.. 

JUDGMENTS in rem—are exceptions from the rule asto J udg- 

ments inter partes ... 

Universally epee effect of—is based on a notice of the 
proceedings to all persons .. 6 ins 

Usual description of — sei 

How far judgments as to status of persons ! are—. 

Whether judgments of criminal courts are— 

Restricted view taken of—by Indian Judges 

What Judgments are usually considered to be— ... 

saa Judgments are usually consideréd to bas British 
India.. ; 

Statutory recognition of—in British India .. 

Effect of — - 

Effect of grant of probate or administration 

Recognition of foreign— _.. ses 

Foreign—are not less binding, if wrong ees 

Foreign—are open to the same objections as those in 
personam ave vee ses is 

See Rem. 

Junispiction—General conception of— ... 

Constituents of— 

—over subject-matter “depends not 0 on the existence of any 
facts, but on plaintifi’s statement of the facts of the 
claim .. 

of higher grades of Courts over certain suits and Proceed 
in vi 

see 18 determined by value of the original suit 

sted execution reading? ae ae sae ste Me 
roceedings m rem. vik ae oe 
in Prize and Admiralty proceedings... hon _ 

in probate proceedings me one 282, 

in suits for dissolution of marriage . ue a2 288, 

in insolvency proceedings... sab sei -_ ee 


400 


401 


464 
482 
4,84 
49) 


573 


110 
493 


494 
499 
500 
61] 
001 


505 


507 


240 


281 
$1] 
316 
516 
023 
524 
528 
288 


INDEX. 15 


JURISDICTION—continued. 


PAGE 
Court first taking cognizance has—in proceedings tnrem.. 517 
A court has—only to decide questions raised by the suit... 451 


Court having—over a suit has—to grant only the relief 


awardable in the suit ia 454 
—over subject-matter must exist throughout the proceed. 
ings inthe suit... 408 
of Small Cause Courts in suite for damages not affected by 
ples of title to the property damaged 296 
not divested by death of either party after institution of 
suit ... a . 406 
Presumption as to the extents ae easel to sone of 
general— ... ‘ae ies vee = 422 
of limited Courts may ‘be proved aliunid . fk. 438 


Want of—against some of the defendants will not fender 
judgment against the other defendants within—void 401 


Consent does not confer— ... » 409 
Estoppel from proving want of—in subsequent suit =. 46 
Estoppel against raising the plea of want of—in the same 
proceedings after a certain stage .. sear aoe vee =: 420 
Want of non-essential—may be waived ... jae = 41 
Waiver of defect of personal— .. 412 


There is no waiver of want of—when it is objected « ainst. 414 
Conditions of the institution or cognizance of @ suit do not 


Improper institution of proceedings does not affect com- 


petency of Courts — 1 woe «= 407 
Insufficiency of description in plaint does not affect— ... 458 
Insufficiency of affidavit does not affect— ... - 460 
Other provisions relating to procedure do not affect— = 461 
Effect on—of refusal to hear defence wes - 462 


Irregularities in process or its service do not affect— ... 464 


Errors in the exercise of—do not affect competency of 


courts 470 
Appellate Court’s—not ‘affected by defect of—of lower court. 460 


Non-compliance with procedure essential for excrciee of— 


may be waived eae daa is sie veel 488 
Judgment by Court without—is oid ah sek we = 897 
Judgment void only so far as in excess of— i 400 
Proceedings at unauthorized time or on holidays are 

not void ve ae eas ive wee 478 
Proceedings at unauthorized ine are not void as 481 
Amendment in the rule of ree ati as to the—of the 

court trying the subsequent suit . iy oes, «eee. © 


Concurrence of —«s. aoe re see v00 891 
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JURISBDICTION—continued. 


sof mat of—required only in regard to subject-matter 
of suit - 
mpetency of—does not involve finality of decision - 
aE ivil Court, Foreign Courts, Foreign Judgments, Local 
Jurisdiction, Pecuniary Jurisdiction "Personal Jurisdiction. 
J aa Lic FacTS—Presumption in favour of existence 
OI ace vee eee 
Decision on—cannot be attacked collaterally re se 
Lis PENDENs—General doctrine of— 
The statutory rule of—in India distinguished from that of 
res judicata aa 
Existence of prior suit is essential for the application of 
the rule of~.. 
Identity of relief asked is essential to the application of— 
Identity of parties essential to the appliaction of— re 
Pendency of a suit in a foreign Court will not operate as — 
Character of the doctrine of — ee 
Recognition and adoption of doctrine of—in British India 
originally based on constructive notice Ss 
—maintained on account of necessity and public policy .. 
Pendente lite alienees not to be impleaded as parties in the 
suit on account of — - 
——applies only to alienations made pending | a contentious 


civil proceeding... ee 
When a civil suit becomes eontentions for the eile oh... 
When a civil suit terminates for the rule of— ae bee 


Revival of suit after dismissal is a continuation of it 

When an appeal lies in a decision against a suit, the suit is 
considered pending till the decision of the appeal 

Proceedings on review are nota continuation of the suit 
or of its— ... 

—applies only to alienations made ‘during bond “fide and 
diligent continuous prosecution of the suit 

does not affect rights acquired before commencement of 
the suit an se we tat see 

_ applies to every sort of alienation... ... ses see 

applies to a sale in execution of a decree ... 

applies only to an alienation of the rights of either of the 
parties ee 

does not apply as between co-plaintiffe or co-defendants... 

applies also to all personal property except negotiable 
paper not due oe 

applies only to property specifically ‘sued for... 

Litigation merely as to the title to any property not 
sufficient to affect it with— 

—may apply even when the suit is not for recovery of 


pe 
Pilneey sujet of suit not material for the application of—... 
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Lis Panpens—continued. 
Character of the descri pnon ofthe property to be affected 
\ oot Cece sreroe Ceeereercesteasectea Or eerecieerseracce Reeecoce @evoccce 


—attaches only to aeicedniee in Domestic Courts ....... és 


Statutory systems of registration Of —.......cc.e.eecess evuseeins 


Local JuRispiction— Provision as to—in the Civil Prosedure 
Code of 1859 and the Tigh Courts’ Chartors......se.06... 
Conflict of opinion under them as to what suits were to be 
deemed as relating to immovable proporty........seeceeees 
—over suits for immovable PFOPOCEY sc ncawensn cote veaxtscaeeai 
Provisions as to—in the present Civil Procedure Code... 
Suits relating to immovable property situate outside Bri- 
tish India are beyond—of Courts in British India......... 
Suits for torts to immovable property in foreign countries 
are beyond—of English Courts .......ccccscesvee. aive Giswaaew 
Suits for personal relief ¢ arising out of contracts respecting 
immovable property situate in foreign country are with- 


in—of English Courts ..... supe uehaiesaneeeeiaateeeesteaau aves 
Suits for relief relating to immovable property situate out- 
side the—of the Conrt ...ccccsccscessessessssee aseaes secuies 


Determination of—over movable property by its ritus.. eeas 
—in transitory suits exists also at: the ‘eg of the accrual of 


cause of action ......... Seaton eels sive dtaadenean@awaies 
Conflict of opinion ns to forum contedntitn shan ecaueen hed 
Forum domicilii and defendant’s dwelling or residence how 

far a forum in transitory SUItS ...... ccc cece ceeee eee eee eee eka 
Signification of the words dwelling and residence ......... 
Defondant’s voluntary residence at the time of the institu- 

tion of the suit is sufficient to confer oo... ccc cee ee eee 
Character of business the carrying on of which can 
eT] Le) ge ee errr er Ty ae rer err a rr re 
Whether carrying on 1 the business of the Government 

can confer—over the Government vo... sseaunenceee siiesiew 
Carrying on business bya forciguer does not confer— 
unless he carries it on personally. sewaae tele scuaasnaukayee 

To confer—business need not be permanent... cesiaeuaes Perey 
To confer—business need not be carried on in one place 
OXCINSIVC]Y ...ceecscseeveccecseeseecesesereserseeeseeen ees yetaahaas 
Personally working for gain.e....sessesseeceese-seeeeneereenees 3 
MAINTENANCE—Suit to recover—does not bar # suit to 
have—charged on a property ....6. esseeseessseesseeeencess - 
Magriacge—dJurisdiction in suits for dissolution Of—  seeeesee. ae 


Meswe prorits—A subsequent suit will not lie for—asked for 


and not decreed in previous suit . 
A suit for—will bar a subsequent suit for those “‘aecrued 


prior to the former Suit .......-sessessesseeeerseesesserters 
Minox—may be a party to a suit so that a decision in it pee be 


res judicata against him —....eccecsessescoerersanversersessasons 
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MISCELLANEOUS PROCEEDJNGs—Local limits of jurisdiction 
ovéer-— seeeveeaeO Caer eevneetassegasaeseeranetes® : @ueetvnsresaeaesd @seaqeegotagetranter 
MovaBLe ProreRtY— Determination of j urisdiction diniece its 
situs Sve meer sr COG dae sereget eres eceneveoeeae 


Natrvz Stares—Courts in—are peer Couns balcataiiues jokeGaus 
Enforcement in British India of the judgments of Courts 
in—., eee Poco eeMesereceegetersOrear nes eeeeDe 


Natural J person foter conerally: to matters of procadine af 
Decision passed without reasonable notice to the persons 


CONCETNEM 18 CONLTATY tO ..escseccroecsceeeces cesecsaeseseueces 
Mere irregularity of notice does not involve contrariety 
LOM noses eesnmwnenaersesy sesevee soe Oo eeeeeeee teens tacresteseanees 

See Foreign judgment. 
Norice—The principle of bar by—applies to all the cases of 
WEITEDUY:.  cncissviewwanticseesecawapaeswacowsiessnnon vessaswetieenses 
The principle of bar by—spplies to all the cases in which 
there is a responsibility over ai as aes oss 


The—-given must be express.. 
Universally binding effect of judgments ir in rem ia based 
on a—of the proceedings to all persons 
Form and service of—in proceedings im rem es 
Lis pendene originally based on constructive— ves 
Defect of the theory of notice sins 
Ossect—Identity of—not required for res judicata 


OrpeR—passed in execution proceedings is binding on ae 
in all subsequent stages of the proceedings 


passed on appeal is binding on the parties in all the 
subsequent stages of the suit 


Parties—A decision in a suit is res judicata sly ewes bis 
—and their privies .. se sue gs vee vee 
Who are—to u suit — 
Persons other than—on record when deemed—to | a suit . 
Whether persons assuming right of oe proreuny? 
in @ suit are— 
Whether persons promotin g suits in their own interest are 


parties 
Benamidav's are—to a ‘suit sé eae 
Minors may be—toa suit... et 
Persons of unsound mind may be—to a suit. see 
—at the time of the decision of the suit are— 
Pro forma defendants are— ... ase 


A decision on an issue is res judicata only egeinst—be- 
tween whom that issue had arisen in the former suit . 

A decision on s matter in issue is res judicata even 
against—on the same side when there is active controversy 
between them about it _... ses see daa 20s 
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PARTIEE#B—continuad., 
The identity of—not affected by the change of their relative 
positions in the subsequent suit ... sae a ee 
The identity of—is not affected by omission from, or 
addition in, subsequent suit of any person ee 
Persons litigating otherwise than in the same quality are 
not the same— a ee ee ee ee 
A decision will not be res judicata in a subsequent suit bet- 
ween the co-heirs of one of the—- in the former suit 
——too numerous may in some cases he allowed to bo repre- 
sented by a few of them ... sas ota - aie 
A Court to be competent mast have jurisdiction over the— 
to the suit... ae or an aad 3 as 
Identity of—essential to the application of lis pendens —... 
Pendente Ivte alicnees not to be impleaded in the suit as—.,. 
An order in execution proceedings is binding on—in all 
subsequent stages of the proceedings _... me Sag 
Ins pendens applies only to an alienation of the right of 
either of the— ses sig 2 er ss 
Psconsary Jvgispicrion—Liwitations of court’s— 
No minimum limit of— af a 1 es ue 
—is determined by bona fide valuation, given in the plaint, 
of the subject-matter sig ae sai tes 
Amount proved or decreed does not atfect jurisdiction 
Nature of the defeuce or the defendants’ plea does not 
affect—  _... wei e ay sis ie ay 
—is determined by the amount of the claim made, and not 
by that of the demand or transaction from and out of 
which the claim has arisen... si sive - 
—whether affected by inclusion of claim for interest, a 
PrrsoNaL JurisDICTION—Courts must have—over the partics ... 
Courts have no—over foreign states and rulers as 
A state is not subject to the jurisdiction of its own Courts... 
Courts have jurisdiction over all persons subject to, domi- 
ciled in, or present in the state at the time of* the in- 
stitution of the suit beet tees ie 
Courts cannot acquire jurisdiction over foreigners not 
present in the state merely by service of process on them... 
Presence of non-resident foreigner’s property iu @ country 
does not give its courts jurisdiction over him... see 
PERSONAL PROPERTY —Lis pendens applies to all—except negoti- 
able paper not due... —«s ra ae as ica 
Possession—Suit for declaration of title to property does 
not bara suit forits— ... vee tee ae sl 
Presumprion—as to the existence of jurisdiction in regard 
to courts of general jarisdiction dies ‘ate 
This—may be rebutted by averments on record 
This—may not be rebutted by extrinsic evidence ats 
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PRESUMPTION—continued. 
in favor of existence of jurisdictional fects ... ats 
as to the existence of attorney’s authority 
as to the attorney’s authority may be rebutted see 
as to the correctness of a fordign judgment in regard to 
the law of the country in which it was passed 
Conclusive effect of a finding as to service of process... 


Prior Suit—Pendency of a—is essential for the applica- 
tion of [is pendens 66 
Privizs—A decision in a suit is res judicata in regard also 

to—or persons claiming under parties to the suit ... 

are those who become so after the prior suit sas 

The claim must be one based on atitle acquired sub- 
sequent to the former suit.. : 

When one person is said to claim under another , 

A son in an undivided Hindu family does not claim under 
his father se a 

Co-heirs do not claim under each other bi fe 

Co-owners do not claim under each other ses 

Purchaser at execution-sale does not claim under the 
judgment-debtor, tho attaching creditor, or the bailiff 
conducting the sale i 

How far stock-holders claim under the corporation — 

Collateral heirs of a male taking after his widow repre- 
sent her and so may be bound by a hone fide decision 
against her na 

A decision against a remainderman is thus binding 
against subsequent remaindermen vos 

A successor in office represents his predecessor, and is 
bound by decision against him 

How far executors and administrators represent deceased’ s 


heirs 
Attaching ereditor does not represent. the judgment- 
debtor sin 


Garnishee represents “judgment-debtor to the extent of 
compulsory payment by the former 

Public corporations eepreeene their members as well as 
the citizens 

Master and principal, ‘and servant and ‘agent, “how far 
bound by decisions against each other... sine 

Principal and surety how far bound by decisions in suits 
to which the surety or the es ae ea ach 18 & 


party 
A decision in a suit will bind every ‘person "responsible for 
its consequences vee 


A bailor barred by a decision in a suit againet a bailee ... 
Persons having similar interests how far represented by 
each other ss wee re vee sxe ee 
Propate—Effect of grant of— ... eae ns oat a 
Jurisdiction in proceedings for— ... tee tee ve 
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eneerbians IN REM—All tho world issupposed to be parties 


of— 
Jurisdiction in 


Pro rorMa—defendant is a oe a vee 


ReLier—Identity of—claimed not required for res judicata ‘es 
—claimed and not granted is deemed to havo been refused. 
Only a—independently claimed is deemed refused ane 
Mesne profits asked and not allowed are deemed refused, 

even though they might not bave been asked 
Identity of—asked is essential for the Ep MeTOn of lis 
pendens ‘ae ve 


Remppy—Nature of remedy contemplated by the cals of bar by 
suit 


Rem—Necessity of notice in proceedings i In— .., 
Form and service of notice in proceedings in— 
All the the world are party to eee in— 
Jurisdiction in procedings in— 7” se 


See Judgments in rem. 


Rerresentation—How far a person representing another is 
bound by a decision against that other—See Privies, 


ResIDENCE—Signification of the word— ... dy st 
Res guprcata— Universal character of the doctrine aye 
Roman notion of the doctrine of— , es — _ 


English notion of the doctrine of—.. 

Mistaken treatment of the doctrine of—as an n estoppel 

—distinguished from estoppel 

Adoption of the English doctrine of—in British India 

Enactment of the rule of bar by judgment in British India, 

Bar by judgment distinguished from bar by verdict 

Principle of bar by verdict acted aver by Indian Courts on 
general principles ee 

Difficulties experienced in the apliostion of he salt vo 
enacted in the Civil Procedure Code of 1859 

Enactment in British India of the rule of conclusiveness 
of judgment... 

The genesis of the rule of—enacted in the Civil Pocedure 
Code of 1877 oat ua ss 

Provision as to estoppel against defendants 

Constructive extension of the rule of—by Explanation it 

Extension of the rule of—to foreign judgments : 

Present Indian rule of— eg wee 

Incomplete character of the present rule ifs See ie 

Bar by—is absolute and against all parties 

Character of the trial barred by the rule of— 

Character of the suit of which the trial will be barred by 
the rule of— ‘a os ss set 
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PAGE. 
Rus Jupicata—continued. 
Trial of the issues of law as well as of fact barred by the 
doctrine of— sas .. 80 
Identity of subject-matter not “required for— as AD 
Identity of relief claimed not roaaires for— vee 49 
aaa of form not cures for—., ae sat va 50 
matter not decided is not— ... ‘a + re © 63) 
iolaoees in personam are not— in regard to the rela- 
tion created by them ses 286 
Applicability of the doctrine of—-to decisions of Revenue 
Eo urts . 246 
See Bar by Suit, Decision, Foreign j udgment, Parties. 
RestpE— Signification of the word to— sae we (B47 
Reraial—Application for—does not affect the Gnality of 
a decision for the purposes of res judicata ... a 147 
Bevenve Courts—App! some of the doctrine of res jualeata 
to decisions of— _... ae ies we «= 205 


ReveRsioNERs—are bound by a bond fide decision against a 
Hindu widow ... < das aan aby oe .. 189 


REVIEW: —Proceedings on—are not a continuation of the suit 
or of its lis pendens ... ha as se . 701 


Sursait—A decision pa a—when binding eciast his 


Smapu Cavez Courrs—are civil courts of exclusive though: 


limited jurisdiction .. ee ing sii a oe «(00 

Suits cognizable by Mofuseil— ae or woe «= 208 

Jurisdiction of—not affected by plea of title i ... 296 
Starze—A—is not subject to the jurisdiction of its own 

courts— eee 372¢ 


Suayect-Martez—Identity of—not required for res ‘judicata 40 
Concurrence of jurisdiction for res eet required ony 


in regard to— ae 895 

—ofa suit not always identical with the property to 

which the suit relates so 299 
The mortgaged property ia not the—in all the suits on 

the mortgage see 302 
In suits for a share in the join proper ly the share is —of 

the suit es 304 

—in declaratory suits is the property or “right i in 

res pect of which the declaration is sought or we 808 


in suits for declaration of right of inheritance __... .. 9806 
in suits relating to the attachment of "Property ip execution 
of decree... is 1 ee 808 
Valuation of—for jurisdiction dae 309 
SusstantiaLLy— Matter must have been—in issue in the for- 
mer suits... a ae ee see am v0 54 


INDEX. 
See Issue. 
Suir—Character of the—of which the trial will he 

barred eee eee eee eee eee eee 

for observance of religious ‘ritual or honors is not a 
civil— : 

for pecuniary benefits. depending on religious rites is a 
civil— 

for an office agen though no fees one attached o it is ‘a 
civil— 


for fees payable or paid to priests is « civil— 
Bar in the same— i : 


See Bar by Suit, Jurisdiction, [+s pendens, Pecuniary Jurisdiction. 


TiTLE—in suits on—does not constitute the cause of action 
A suit for declaration of—to a property does not bar 


a suit for possession of that property... es a 
Tort—Unity of—as a cause of action for all damayes resulting 
from it aoe e@e08 eee 

Each—constitutes a distinct cause of action... 

Mere continuance of tort does not give fresh— . 

See Bar by Suit, Bar for jointness, Cause of action. 
Trrat—Character of—barred by res judicata... ‘es 
VALUATION OF SUBJECT-MATTER—for jurisdiction is not the... 

same always with that for the Court Fees Act... ave 


W aGEs—Suits on account of—for work and labour done .. 
W alver—No—of want of jurisdiction when it isobjected to ... 


of want of non-essential jurisdiction oy vee 

of defect of personal jurisdiction _... ve see 

of personal disqualification of Judge <0 eos 
W orKING For Gain— Personally sai se ons 
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